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INTRODUCTION 

The current issue of the Annuals is undoubtedly unique. For the first time in its 
seventeen-year history the journal appears entirely in English. Thanks to the personal 
involvement of Mrs Małgorzata Caban – Director of the Library and Humanitas Pub-
lishing House, who was the author of the internationalization of the magazine, the Min-
ister of Science and Higher Education awarded the Humanitas University a grant to 
carry out the task of disseminating science and education by creating an English version 
of the Annuals of Administration and Law. Two journals of the Annuals, the current 
and the next, will be issued in English. This will allow for greater internationalization of 
the journal, thereby increasing its recognizability and impact. There is no doubt that in 
the 21st century, the well-thought-out internationalization of annuals and more broadly 
research (which in the case of jurisprudence is not an easy thing) becomes a prerequisite 
for success – a steadily rising number of citations, which determine the ranking of an 
academic journal. The importance of internationalization for building the position of 
an academic journal is proved by other editorial activities undertaken by the editors, 
which are supposed to lead to the presence of the Annuals in prestigious international 
indexing bases. Since 2015 the Annuals have been located in the ERIH PLUS database 
(the European Reference Index for Humanities and Social Sciences), which is created 
and maintained by the NRC – the Norwegian Research Center. Considering the fact 
that ERIH PLUS is a reference list, that is only listing European academic journals in the 
humanities and social sciences; in 2016 the editors have attempted to obtain an entry 
into the SCOPUS database, under which a parametric assessment is performed. These 
efforts required a lot of work related among others to the creation of an English version 
of the journal website and its adaptation to SCOPUS requirements. One of them was to 
create a very detailed list of ethical principles, which are observed in the editorial process 
by the editors and the reviewers and the authors themselves. The evaluation process has 
not finished yet (so far the Annuals have gone through the formal evaluation stage), but 
certainly the experience gained in this way will contribute to the further development of 
the journal. At this point I would like to thank the above-mentioned Małgorzata Caban 
M.A., as well as Paweł Dziewięcki M.A., thanks to whom the Annuals got a very profes-
sional English website.

The first edition of the Annuals of 2017, which is just right in your hands, has as 
usual very rich content. It consists of four thematic sections: articles; voices, opin-
ions, comments, reports and reviews. This makes it possible to find not only articles 
with a very broad thematic spectrum (including the gloss), but also reports from 
the conference and other scientific events, and also reviews of book publications, 
with a very interesting review by Professor Roman Tokarczyk, who presented the 
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opinions of his students about his manual ‘Fundamentals of Jurisprudence, Theory 
and Philosophy of Law’. 

Traditionally, the articles in the Annuals are the dominant element. As usual there are 
numerous texts devoted to widely understood issues of public law. Worth noting is the text 
devoted to the genesis of the amending law of 24 July 2015, which deprives the municipal 
police the right to use speed cameras. The author, using the method of the normative set, 
analyzed in it the details of the legislative process, aiming at the final result to the adoption 
of the amendment, which for the municipal police meant the loss of the right to use the 
so-called speed cameras. It is also interesting to elaborate on the issues of OECD guidelines 
as an attempt to regulate the behavior of foreign investors. The subject of the study is an 
analysis of the behavior of foreign investors in host countries through the recommenda-
tions contained in the OECD Guidelines for Multinational Enterprises, and an attempt 
to assess the effectiveness of this solution and its adequacy to the needs and challenges of 
globalization. The analysis made by the author led to the conclusion that the content of the 
recommendations contained in the 2011 OECD Guidelines addresses the most pressing 
issues in the area of   transnational business operations, in particular in the area of   invest-
ment activities, but the non-legally binding nature of the rules makes the investor behavior 
regulation system, the basis the Guidelines, not sufficiently effective. The current issue in-
cludes works on legal and theoretical issues, including a very interesting text, in which the 
author has taken up a very up-to-date topic of judicial review of the law and has proved 
that this issue has been interested in the doctrine that has worked out a consensual inter-
pretation approach. It drew attention to the fact that the Constitution of the Republic of 
Poland introduced the principle of direct application, which imposes on all organs of the 
state, especially the courts, not only the law but also the obligation to refer to the norms 
expressed in the constitution as a direct basis for resolution.

In this context, there is a problem of the right of every judge to refuse to apply a pro-
vision of the law which, in their view, is contrary to constitutional standards without 
directing a legal inquiry into this matter to the Constitutional Tribunal. In another study 
on the quality of the lawmaking process, the author states that in the reception of many 
subjects involved in the lawmaking or monitoring of the lawmaking process, it is unclear 
and unsatisfactory in terms of the level of civic participation, and the authorities should 
depend on the civilization process of lawmaking. The more discussion and consulta-
tion the legislators create, the greater the chance of avoiding mistakes and the chance 
that citizens will approve the existing legal system and observe the law. In addition, the 
author attempted to point out the elements of the lawmaking process that require rapid 
change, while pointing out solutions that could significantly improve the quality.

Traditionally, the Annuals of Administration and Law represent the legal and 
historical subjects. An extremely interesting study deals with the theme of donkey 
symbolism in the meaning of the ancient Middle Eastern legal institutions. The au-
thor points out that for thousands of years the donkey, an animal widely used in 
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the Mediterranean and Asia as a pack and draught animal, has a rich symbolism in 
relation to religious content. Ancient heroes, prophets, patriarchs, and gods rode 
the donkey. Judaism and Christianity predominate in the positive aspects of this 
animal, which are associated with the Messianic symbolism. The donkey was also 
used in the legal practice of the ancient East. The phrase ‘kill the donkey’ used in the 
second millennium B.C. in the present-day Syria, Iraq, and the city state of Mari has 
become a technical term for the covenant.

The issue of private law could not be missed in the current edition. It is repre-
sented by a very interesting cognitive article devoted to the problem of so-called 
banning of misselling of financial services. The author notes that there is currently 
a trend towards offering products, including financial ones, that are personalized, 
that is, tailored to the needs of the consumer. In the face of the above, the Polish 
legislator, following the example of British regulation, introduced the so-called ban-
ning of the misuse of financial services in the Polish legal order by prohibiting the 
offering and sale of unmatched products to consumers.

In another paper entitled ‘Verification of the term agricultural property in the 
light of the amended provisions of the Agricultural System Structuring Act of 11 
April 2003’, the author refers to the 30 April 2016 amended provisions of the Act 
of 11 April 2003 on shaping the agricultural system introducing a special regime 
dealing with agricultural property. These regulations, which are drawn up in a mul-
tistage manner, i.e. – in order to apply the detailed rules of marketing, first deter-
mine whether the property is an agricultural property within the meaning of the 
Act and whether the event the property is subject to is a  special regime. Deter-
mining whether the property is an agricultural property within the meaning of the 
Agricultural System Structuring Act is also a multi-step action. The definition of 
agricultural property refers to the Civil Code, and then – by reference to the local 
special development plan – is narrowed down. The author thus draws attention to 
the hesitancy of the process of applying the law and possible practical difficulties 
resulting in destabilizing the certainty of turnover.

On behalf of the Editorial Board I would like to thank the reviewers prof. dr hab. 
Jerzy Paśnik (Pułtusk Academy of Humanities), prof. dr hab. Krzysztof Stefański (Uni-
versity of Łódź), prof. dr hab. Anna Stawarska-Rippel (University of Silesia), for taking 
the effort to review and for detailed and benevolent technical comments included in the 
reviews, which significantly influenced the content of the presented Annuals. I would 
also like to express my conviction that this publication will be of interest to the 
various readers and will be of use to all those who work in the field of two major 
disciplines: law and administration.

 Maciej Borski
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Andrzej Pogłódek*

THE INSTITUTION OF THE NATIONWIDE 
REFERENDUM IN TURKMENISTAN

INTRODUCTION

Nowadays, the majority of countries supplement their representative political 
system with various direct democracy bodies or, according to some representatives 
of the doctrine – semi-direct democracy bodies1. The institution of referendum 
plays a key role in the countries which undergo transition from non-democratic 
political systems towards the democratic system. The political significance of such 
mechanism results from a direct legitimization carried out by the people in regards 

* Phd; Cardinal Stefan Wyszyński University in Warsaw.
1  In 19th century L. Duguit recognized the referendum as purely representative governments, and 
plebiscites - as an act that delegates sovereignty to one person (Л. Дюги, Конституционноеправо: 
Общаятеориягосударства, Москва 1908, c. 397). In L. Dugit’s opinion, laws should be discussed 
and voted on by the parliament, but “it does not have the force of a law until it is directly approved at 
the assembly of citizens “ (Ibidem, c. 397).
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to the political changes. It should be said that referendum is a crucial institution of 
any modern democratic country2. Also in Turkmenistan, the referendum is seen as 
one of the ways in which, by voting, the citizens can participate in political matters 
of their country. The nationwide referendum takes place when important political 
and public matters are to be resolved3. It takes place throughout the entire country.

The history of the development of modern political institutions in Turkmenistan 
dates back to the second half of 19th century4, when the area was incorporated to the 
Russian Empire. At the beginning of the 20th century, a limited constitutional reform 
took place. The construction of the constitutional monarchy was interrupted by the col-
lapse of the monarchy in February 1917, and later the Bolshevik revolution in October 
1917 put an end to the hopes for any democratization of the political system. As a re-
sult, until 1991, the constitutional development of Turkmenistan took place within the 
so-called socialist constitutionalism. The latter, although appealed to democratic poli-
cies, it did not come close to direct democratic institutions5. Initially, the area of current 
Turkmenistan belonged mainly to the Turkestan ASRR ((Turkmen region) being part 
of the Russian FSRR. Some of the parts, as Turkmen autonomous regions, belonged to 
the Bukharan People’s Soviet Republic and the Khorezm People’s Soviet Republic. As 
a result of the Bolsheviks’ implementation of the new national and territorial division of 
Central Asia, on 27 October 1924, the Turkmen SSR was established. Later, on 13 May 
1925, it formally became a federal republic. The first constitution of the Turkmen SSR 
was enacted in 19276. Further basic laws were adopted in 1927 and 19787.

When it comes to legal regulations of the institution of referendum in Turkmen SSR, 
the basic law in 1937 incorporated the institution of referendum (general consultations)8, 
however no legal acts that would regulate such issue were introduced. The next basic act 
of the Soviet Turkmenistan of 1978, which was adopted after the adoption of the Con-

2  В.В. Комарова, Референдум в системе народовластия в Российской Федерации, Москва 1995, 
c.15 (doctorate).
3  Art. 1 paragraphs 2-3 of the Election Code of Turkmenistan.
4  The final establishment of Russian rule in Turkmenistan did not take place until 1881.
5  The Soviet political model adopted the principle of state power homogenity along with a hierarchical 
system of representative bodies. The highest national authority of the Turkmen SSR was the one-chamber 
Board of Governors. This body worked in session mode. In the period between the sessions, the func-
tions of the Board of Governors were exercised by the Presidium, which was also formally a collegial 
head of the state. The deputies of a lower rank of the citizens were subjected to the Board of Governors.
6 Д.М. Абаева, Конституция ТуркменскойССР 1927 года: Автореферат диссертациинасоискан
иеученойстепеникандидата юридическихнаук, Москва 1955, 16 с.
7  Б. Пирлиев, Становление и развития высших органов государственной власти Туркменистан: 
Автореф. дис. канд. юрид. наук, Москва 1994, с. 31.
8 This followed the USSR Constitution which took place in 1936, which defined the referendum as a folk 
consultation. In accordance with Art. 49 of the Constitution of the USSR of 1936, the Presidium of the 
Board of Governors of the USSR conducted a referendum on its own initiative or at the request of one of 
the union republics. It should be noted that this article only authorized the Presidium of the USSR Board of 
Governors to announce a referendum. The legislator did not specify in which cases a referendum may be 
held, which meant that the decision is to be made by the Presidium of the Board of Governors of the USSR.
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stitution of the USSR of 1977, stipulated that the most important matters of state life are 
to be submitted to general consultations and submitted to the referendum. Nevertheless, 
until the collapse of the USSR in the Turkmen SSR, unlike some other Soviet republics, 
the law regarding referendum was not adopted, so it has not received any legal basis 
enabling the institution to be used at the republic level. The only referendum that took 
place in Turkmenistan during the Soviet period was the general referendum of March 
1991. However, it hardly met any democratic standards.

After the collapse of the Soviet Union in Turkmenistan on 26 October 1991, the 
referendum was held in which citizens voted for the independence. Later, the referen-
dum was neither used in the process of adopting the new Constitution of Turkmeni-
stan in 1992 nor for introducing any changes to it9. Another referendum was held on 
15 January 1994, which concerned the extension of the term of office of President Sa-
parmurat Niyazov until 2002. Since 1994, no referendum took place in Turkmenistan, 
which distinguishes this country from other countries of Central Asia. The Constitu-
tion of Turkmenistan10 is the basic legal act referring to the nationwide referendum in 
Turkmenistan along with the Election Code11. It should be mentioned that the Con-
stitution of Turkmenistan refers to the issue of referendum in art. 125 - 129. However, 
the scope of constitutional regulation does not go beyond the generally accepted one. 
That is why the majority of key solutions are found in the Election Code and other 
sub-constitutional documents. The subject of the article is an attempt to present the 
Turkmen model of the institution of the nationwide referendum. In particular, it pre-
sents its legal basis, the subject scope, management mode, organization and course of 
the referendum, as well as the legal consequences of the referendum resolutions.

One of the reasons for choosing the topic is the practical lack of studies on the 
Turkmenistan system. Meanwhile, the country itself can play an important role in 
the Polish energy policy due to its natural resources, in particular gas. It should be 
noted that the gradual opening of Turkmenistan to more lively relations with the 
outside world may be an opportunity for Poland. This state of affairs justifies the 
need to create works contributing to the knowledge of Turkmen law.

SUBJECT OF THE REFERENDUM

The subject of the referendum in Turkmenistan can be:
1) adoption of an act;

9 Amendments to the Constitution of Turkmenistan were adopted in 1995, 1999, 2003, 2006, 2008 
and 2016. Some of them meant the adoption of a new constitution editorial. However, the introduced 
changes did not affect the institution of the referendum.
10 Конституция Туркменистана (в редакции от 14 сентября 2016 года), http://www.base.spin-
form.ru/show_doc.fwx?rgn=89543 [access: 30.06.2017].
11  Избирательный кодекс Туркменистана от 4 мая 2013 года, http://www.base.spinform.ru/show_
doc.fwx?rgn=59796 [access: 30.06.2017].
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2) change or repeal of the binding act or its individual provisions;
3) making a decision determining the basic content of acts and other normative 

legal acts.
At the same time, the Election Code states that the subject of the nationwide refer-

endum can not be any of the following: changing of the Turkmenistan border and the 
borders of its administrative and territorial units; providing defensive measures to Turk-
menistan; the adoption of emergency and urgent measures to protect the order, health 
and safety of the citizens; matters related to appointment and dismissal from office; per-
formance of obligations resulting from international agreements of Turkmenistan12.

THE MODE OF REFERENDUM MANAGEMENT

The right to make a decision on holding a nationwide referendum belongs to Ma-
jlis13. The initiative to conduct a referendum may come from the Majlis (required two-
thirds of the total number of deputies) or from two hundred and fifty thousand citizens 
of Turkmenistan with electoral rights14. In the case of citizens, an initiative group is cre-
ated for the referendum, and no later than three months from the day of its registration, 
it places sewn and numbered signature lists in the Central Election Commission which 
confirms the acceptance of the signatures with its seal and issues an act on the accept-
ance of signatures with a specification of the number of voters’ signatures, date and time 
of admission. The act is signed by the chairman of the Central Election Commission 
and the initiative group. Request for a referendum and the final protocol of the Central 
Election Commission on the results of collecting signatures are sent to the Majlis within 
ten days from the date on which the initiative group receives the documents15.

Then the request for a referendum is considered at a meeting of the Majlis, which 
takes one of the following decisions:

– regarding holding a referendum and security measures connected with it;
– regarding the need of adopting a law or any other decision without holding 

a referendum.
Mejlis is entitled to reject the initiative to hold a  referendum if the initiative 

group breaches the provisions of the Election Code. The decision to hold a nation-
wide referendum is adopted when a two-thirds of the parliament members vote for 
it. The decision to hold a  referendum indicates the formulation of a  referendum 
question for the next inclusion in the voting card. The decision to hold a referen-

12  Art. 53 Ibidem.
13  Art. 4 paragraph 2  Ibidem; On the Turkmen Parliament, see: B. Szmulik, A. Pogłódek, Pozycja 
ustrojowa Medżlisa Turkmenistanu, [in:] Człowiek-Prawo-Państwo. Księga Jubileuszowa dedykowana 
Stanisławowi Leszkowi Stadniczenko, Warsaw 2017, p. 957-975.
14  Art. 55 with Art. 56 of the Election Code of Turkmenistan; The procedure for the collection of 
signatures is regulated in Art. 57 of the Election Code.
15  Art. 58 of the Election Code of Turkmenistan.
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dum, draft bill, draft text of another decision to be voted on is published in the mass 
media no later than ten days after the decision to hold a referendum is made16.

The nationwide referendum takes place no earlier than two months and no later 
than four months after the decision of Mejlis has been adopted. In exceptional cases, 
Mejlis may set different dates for the referendum17. Referendums do not take place 
during the period of emergency18. The date of the nationwide referendum is deter-
mined by the President. The decision to order a referendum shall be officially pub-
lished in the mass media not later than within five days of its adoption19.

REFERENDUM BODIES

The Election Code entrusts the preparation and holding of a referendum to com-
missions on elections and referendums20. The status of such commissions are regulated 
in details by the Code itself21. The Code stipulates that during the preparation and con-
duct of referendums, the commissions within their competences are independent of 
state bodies and the local self-government. Therefore, interference of state authorities 
and local self-government, political parties, social associations, institutions, organiza-
tions, enterprises, as well as civil servants and citizens in the activities of commissions is 
unacceptable22. The referendum bodies are to be, as a rule, transparent and open in their 
operations. The commission, therefore, informs citizens about their composition, office 
and work, about questions raised during the referendum, the results of voting on matters 
brought up during the referendum and its results. In order to ensure transparency of the 
referendum process, it is planned to observe preparations for it and its course by foreign 
(international) observers23 from other countries and from international organizations24. 

16  Art. 59 Ibidem.
17  Art. 60 Ibidem.
18  Art. 4 paragraph7 Ibidem.
19  Art. 4 paragraphs3-4 Ibidem.
20 These are the Central Election Commission and electoral commissions: of vilayets, districts, cities with 
the laws of districts, constituency electoral commissions, electoral commissions of towns in districts, set-
tlements and villages; district electoral commissions (Art. 17 paragraph 1 of the Election Code).
21  See Art. 18 - 37 the Election Code
22  Art. 5 Ibidem.
23 Invitations to foreign (international) observers may be sent by the President or the Central Election 
Commission after the date of referendum. The official accreditation of foreign (international) observers 
holding an invitation is made by the Central Election Commission. It issues an accreditation certificate 
to the observer. Their activities are regulated by the Election Code and other normative legal acts of 
Turkmenistan, universally recognized norms of international law. Electoral commissions, organs of state 
power and local self-government, officials within the scope of their competence demonstrate the neces-
sary assistance to foreign (international) observers. Foreign (international) observer conducts his activity 
individually and independently. The foreign (international) observer himself or the party that sends him 
bears the expenses related to running his activity. Foreign (international) observers have no right to con-
duct activities unrelated to observation of the preparation and conduct of the referendum.
24 The powers of observers start from the date of their registration (accreditation) and end on the day 
of the official publication of the results of the referendum. The observer has no right: 
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The legislator also regulated the matter of mass-media representatives’ participation in 
informing about the course of the referendum in Turkmenistan. The competent elector-
al commission may cancel the registration (accreditation) of an observer, representative 
of the mass-media if they violate the applicable law. The procedure for the appointment 
and registration (accreditation) of observers, mass-media representatives is established 
by the Central Election Commission25.

THE RIGHT TO PARTICIPATE IN THE REFERENDUM

All citizens of Turkmenistan above are eighteen years old have the right to par-
ticipate in the referendum. It is forbidden to directly or indirectly limit the electoral 
rights of citizens to participate in a referendum depending on nationality, race, sex, 
origin, property status and official status, place of residence, language, religion, politi-
cal beliefs, party affiliation or lack of membership in any party. Citizens recognized 
by the court as incapacitated persons and persons serving punishment in prisons do 
not participate in referendums. Limiting electoral rights in other cases is unacceptable 
and entails liability under the legislation of Turkmenistan. Each participant of the 
referendum has one vote. Citizens of Turkmenistan vote on a subject (subjects) of the 
referendum directly. Citizens’ participation in the referendum is free and voluntary. 
Voting in referendums is secret. Control over the will of voters is not allowed26.

The lists of persons participating in the referendum in Turkmenistan are drawn up 
by the authorities from each referendum district. These lists are prepared by district 
election commissions based on data provided by executive bodies of local authorities 
and local self-government. In the case of units created in military units, hospitals, jails 
and other institutions - based on data provided by the person in charge of the given 
institution. The citizens of Turkmenistan abroad are included in the lists of partici-
pants of the referendum drawn up by diplomatic representations. The Election Code 
does not specify the order in which the citizens are listed. It only states that it is to be 
in a form that is “convenient for the organisation of the voting.”27

The list of participants of the referendum includes citizens who on the day of the 
referendum will be over eighteen years old, citizens that permanently or temporar-
ily (for at least the last three months) live in the area of a given electoral district, and 
those who have electoral rights. A citizen entitled to participate in the referendum 

1) to issue voting cards; 
2) to fill in voting card for the participant of the referendum; 
3) to perform actions that violate the secret of voting; 
4) to take part in the counting of voting cards; 
5) to perform actions that interfere with the work of the referendum commissions. 
The observer also has no right to conduct agitation prior to the referendum. 
25  Art. 6 of the Election Code of Turkmenistan.
26  Art. 3 Ibidem.
27  Art. 41 Ibidem.
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who is not included in the referendum register is included by the district commis-
sion in an additional list. Every citizen can be included in one list only28.

The prepared lists of referendum participants are made public at least 15 days 
before the day of the referendum, and in the case of constituencies created in sana-
toria and holiday homes, medical institutions, detention centers and detention 
centers, diplomatic representations of Turkmenistan - at least five days before the 
referendum. Every citizen has the right to challenge non-inclusion, incorrect inclu-
sion or deletion from the referendum list of participants, as well as any errors in 
the data regarding the participant of the referendum. Applications in these matters 
are considered by the district electoral commission which is obliged to examine the 
application not later than within two days, and on the day before and on the day of 
the referendum to immediately examine the application, make necessary changes to 
the list of participants or issue a refusal to the applicant with a proper justification29.

THE REFERENDUM CAMPAIGN

According to the Election Code, the referendum campaign starts at least 70 days 
before the date of the referendum. This information is issued to the public through 
mass-media30. The legislator, in a general way, guaranteed the freedom of conduct-
ing a referendum campaign by political parties, social associations, citizens, the ini-
tiative group in a manner consistent with the applicable law. At the same time, the 
legislator did not explicitly mention conducting of agitation against participation in 
a referendum, and the conscious boycotting of voting is also one of the possibilities 
for the citizens to express their opinion. Therefore, the question whether in the light 
of Turkmen law such a  campaign would be legally permissible remains open. In 
the Election Code, the legislator explicitly considered agitation in the subject of the 
referendum a call to vote “for” or “against” the question being the subject of the ref-
erendum; spreading of reliable information regarding the subject of the referendum 
and, which is rarely a solution, forecasting the possible results of the referendum. 
The latter means that in Turkmenistan, surveys carried out before the vote were 
considered in the opinion of the author of this article, to be rightly one of the forms 
of running a referendum campaign31. Turkmen legislator requires that the content 
of the information material presented in the media or distributed in any other way 
is objective and credible32.

28  Art. 42 Ibidem.
29  Art. 43 Ibidem.
30  Art. 4 paragraph 5 Ibidem.
31  At the same time, the legislator did not regulate more broadly the issue of carrying out surveys, 
which should be considered a certain shortcoming, which, however, is of no practical significance in 
the conditions of Turkmenistan.
32  Art. 61 sent. 2 of the Election Code.
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Agitation when conducting a referendum can take place:
1) through the mass-media;
2) by organizing mass events (meetings with voters, public debates and discus-

sions);
3) by issuing and distributing agitation materials;
4) in other forms not prohibited by law.
However, members of electoral commissions, observers, judges, members and 

representatives of charities, religious organizations, employees of law enforcement 
agencies, cannot participate in the agitation, nor can they publish and distribute 
the agitating materials related to the referendum. Persons who are younger than 18 
are not allowed to participate in the agitation, along with foreign citizens, foreign 
countries and organizations, international organizations and international social 
movements. Persons who are employees of state or local government bodies may 
not conduct agitation in connection with the performance of their official duties, as 
well as use the resources of these bodies to conduct it.

The Election Code guarantees equal access to the mass media for the initiative 
groups. Each of these groups has the right to determine the form and nature of their 
agitation by means of mass media33. To maintain equality, the legislator has granted 
all the initiative groups the right to free airtime on the national radio and televi-
sion channels. According to the Election Code, free air time is from 19:00 to 23:00, 
excluding the time for official news programs. In the listed time spread, it is at least 
an hour every day, divided equally between the initiative groups. The legislator has 
prohibited the interruption of referendum programs, as well as providing them with 
other information than allowed by the Central Election Commission in consulta-
tion with the state body responsible for regulating the media. At the same time, it 
seems that the information sent should be limited to informing that it is an agitation 
in connection with the referendum.

In regards to the press, the Election Code states that press titles must give free 
printed spaces on equal terms to materials presented by the initiative groups. In the 
case of providing print space for payment, the same conditions must apply to all 
parties. The requirement to provide space for conducting agitation does not include 
official journals. Similarly, publishers of specialized press (e.g. children, technical, 
scientific and other) may refuse to post agitation material provided they do not par-
ticipate in the referendum campaign34.

Creating an equal chances is also facilitated by the obligation of the local execu-
tive authorities and local self-government bodies to designate places in which agita-
tion materials can be placed, in each region within ten calendar days from the date 

33  Art. 62 Ibidem.
34 Art. 65 Ibidem; The detailed mode of campaigning in printed mass-media establishes the Central 
Election Commission after consultation with the authorized state body of Turkmenistan.
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of the referendum. At the same time, equal access to these places is required. It is 
forbidden to place agitation materials on monuments, obelisks and buildings hav-
ing historical, cultural or architectural value, as well as on the premises of electoral 
commissions, at the entrance to them and at the premises for voting35.

In addition, the initiative groups organize meetings with persons entitled to par-
ticipate in the referendum. These meetings are organized in a manner convenient for 
the participants of the referendum who are previously informed about the place and 
time in which they will be carried out. The national authorities and the local self-
government are obliged to assist the initiative groups in organizing meetings with the 
participants of the referendum and helping in providing proper security measures36.

The Turkmen legislator finds the following unlawful:
a) agitation to incite hatred and social, religious, racial and national hostility;
b) calls to take over power, to forcefully change the constitutional system and 

violate the integrity of the state;
c) other forms of abuse of the right to conduct agitation.
In addition, it is forbidden to bribe its participants by: giving cash, giving gifts 

and other material values, sale of goods, free distribution of any goods excluding 
agitation printed materials, and providing any services free of charge or under con-
cessionary conditions. Members of initiative groups cannot, from the moment of 
ordering the referendum, deal with charity activities until the results are published.

There is also an obligation to post corrections or clarifications by the mass-media 
if false information related to the referendum campaign is published by the media. 
Such corrections are published in a special column either on the same page and in the 
same font as the information to which it is related, in periodicals - in the next edition, 
and а correction or explanation regarding the occurrence on television or radio is 
transmitted in the next edition after the day a rectification or clarification is issued. If 
this obligation is not met, there is a possibility to submit a complaint to a court.

In the course of the pre-referendum campaign, the referendum commission is to 
control the observance of the established mode of conducting agitation. If the initiative 
group violate any rules provided by the Election Code, the Central Election Commis-
sion has the right to present its call to stop violations, and in case of repeated violation of 
these rules by the initiative group - cancel the registration of the initiative group37.

The legislator provided the possibility of challenging the acts and (or) inactivity 
of the referendum bodies, which can be a violation of the applicable law, and thus the 
rights of citizens to participate in the referendum, to the referendum commission of 
a higher rank. A referendum participant, an observer, an initiative group, a represent-
ative of the mass media, as well as a referendum commission, have the right to submit 

35  Art. 67 of the Election Code of Turkmenistan.
36  Art. 66 Ibidem.
37  Art. 68 Ibidem.
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a complaint38. The complaint must be properly justified and presented together with 
the evidence that supports it. Complaints submitted during the referendum prepara-
tion are subject to consideration by the referendum commissions within three days 
from the date on which they are received, unless they are received on the day preced-
ing the day of the referendum or on the day of the referendum – then they undergo 
consideration immediately. If the facts contained in the complaints that were received 
during the preparation of the referendum require additional verification, such com-
plaints shall be considered no later than within five days.

Interested parties, persons or their representatives whose actions (inactivity) 
have been challenged, are informed about the date and place of the electoral com-
mission meeting at which the complaint is to be discussed. These persons have the 
right to provide explanations and provide evidence relating to the matter of the case. 
The electoral commission of a higher rank has the right to revoke the decision of 
the commission of a lower rank and make a decision in regards to the complaint39.

In addition, acts and (or) actions (inactivity) of national authorities and local 
self-government, other bodies, their official representatives, referendum commis-
sions, other referendum participants violating the electoral rights of citizens, as well 
as actions of initiative groups violating the Election Code may be appealed to the 
court40. Voters, observers, initiative groups, mass media representatives as well as 
electoral commissions can file complaints41.

The courts are obliged to organize their work (including holiday periods) in 
a way that ensures timely consideration of complaints. If a complaint is received by 
a court and the citizen or other participants of the referendum process have filed 
an identical complaint with the electoral commission, the consideration of the new 
complaint is suspended until the court delivers its final decision regarding the com-
plaint. The court notifies the competent electoral commission about the complaint. 
Complaints submitted during the preparation of the referendum are to be examined 
by the court within three days after receiving them. However, this is to be done im-
mediately a day prior and on the day of the referendum. If the facts contained in 
complaints received during the preparation of the referendum require an additional 
check, these complaints are dealt with no later than within five days. If the applicant, 
the person whose actions (inaction) were challenged, their representatives, as well 
as representatives of referendum commissions, initiative groups, national authori-
ties, local self-government, other interested persons properly informed about the 

38 Complaints on behalf of the electoral commission consist of the decision of the electoral commis-
sion, which is attached to the complaint.
39  Art. 90 of the Election Code of Turkmenistan.
40  Decisions and (or) actions (inactivity) of the Central Election Commission, its officials may be ap-
pealed to the Supreme Court.
41 A complaint filed on behalf of an electoral commission shall be accompanied by its decision to file 
a complaint.
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time and place of the court meeting fail to appear in the court, this fact is not an ob-
stacle in considering and terminating the case. In cases provided for by the Election 
Code and other legal acts, the court may revoke the decision of the given electoral 
commission. If the decision of the referendum commission is revoked by the court, 
a new decision on the merits of the matter is issued by that commission or by a com-
mission of a higher rank on the basis of the court decision42.

As in other countries, also in Turkmenistan, offenses against elections and ref-
erendums are punishable by law43. However, the presentation of this issue goes be-
yond the scope of this article.

Turkmen law also includes the institution of election silence. The referendum cam-
paign which begins with the registration of the referendum question, ends a day before 
the day of the referendum. In the event of re-voting, the agitation begins as soon as the 
decision to order re-vote is made, and ends one day before the date of the second vote. 
The issue of the presence of agitation materials (leaflets, posters and other), which were 
previously placed outside the premises of the referendum commission, in the public 
space, was also regulated – they remain in the previous place on the day of voting44.

FINANCING REFERENDUMS

Expenses for the preparation and conduct of a nationwide referendum are covered 
from the national budget45. It is forbidden to fund referendums, in any form, by: national 
and local government bodies, natural and legal persons as well as foreign states, foreign 
state bodies, institutions and enterprises, other foreign legal entities, their branches and 

42  Art. 91 of the Election Code of Turkmenistan.
43  See Art. 92 of the Election Code of Turkmenistan, [Here is the Penal Code and the Code of Turk-
men offenses].
44  Art. 63 Ibidem.
45 According to the Election Code, the following expenses are financed from the state budget:
1) preparation of printed production and publishing activities;
2) acquisition, supply and setting of equipment, other tangible items necessary to conduct a referen-
dum and securing the activities of referendum commissions;
3) ensuring communication with referendum commissions (telephone, fax, postal, electronic), trans-
port expenses related to the preparation and conduct of the referendum;
4) delivery, preservation of electoral documentation, preparation for its transfer to the archive or de-
struction;
5) publication of lists of referendum districts with an indication of their borders, place of residence, 
composition of district commissions; 6) granting free airtime, free space printed by an initiative ref-
erendum group; 
7) publication of messages from the referendum commissions in the mass media; 
8) organization of food on the day of the referendum for members of the referendum commissions (on 
a daily basis for one man);
9) other expenses related to the preparation and carrying out the referendum, as well as securing the 
activities of the commission.
The mode of referendum financing is determined by the Central Election Commission after it is agreed 
with the Ministry of Finance.
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representations, foreign citizens, organizations international legal entities registered in 
Turkmenistan, participants who are foreign natural and legal persons46. Turkmenistan’s 
Election Code also regulated the disposal of budgetary funds transferred for the refer-
endum by the referendum commissions47 and controls concerning this matter48. Com-
missions of districts and cities present in the vilayet electoral commission a report on 
spending the funds no later than 15 days after the day of the nationwide referendum. 
The vilayet electoral commissions present their reports regarding spent funds in the 
Central Election Commission not later than one month from the day of the nationwide 
referendum. After the referendum, the Central Election Commission presents to the 
Cabinet of Ministers and the Ministry of Finance information regarding spending of the 
funds for the nationwide referendum by the referendum commissions49.

REFERENDUM VOTING CARDS

The text of the voting card used during the referendum is approved by the Cen-
tral Election Commission no later than 30 days before the voting day. The voting 
card includes the questions discussed during the referendum and “for” or “against” 
answers that are to be selected by the participant. The voting cards are printed in the 

46  However, the financing of the programs aimed at improving electoral legislation, information, edu-
cational, scientific-research programs, technical programs for preparing elections, referenda, and en-
hancing the legal culture of the participants in the referendum process is not, in accordance with the 
Turkmen law, financing the referendum.
47 The referendum commissions issue resources allocated for the preparation and carrying out the 
referendum in accordance with the approved spending schedule. The chairmen of the referendum 
commissions dispose of separate resources and are responsible for the compliance of financial docu-
ments with the decision of the commission on financial matters. The electoral commission of a higher 
rank may pay the expenses commissions of a lower rank in a centralized manner.
48 In order to control the spending of funds that are allocated to the commissions from the national budget no 
later than within fifteen days from the day of the official publication of the decision on the referendum order, 
the Central Election Commission creates a control and audit group that consists of at least seven members. 
Members of this group may be persons employed in the Apparatus of Central Election Commission, as well 
as in other national authorities, in particular dealing with financial matters and legal protection. In such a case, 
the given authority is obliged to delegate its employee to work in the control and audit group. The Central Elec-
tion Commission ensures the service of the group’s work. The tasks of the group are the following:
1) control of referendum commission reports;
2) receiving from the commission of referendum, state bodies, natural and legal persons information 
and materials on all matters under their competences. Both the reply and the materials must be sub-
mitted within three days, and in the event that the date of the referendum is five days and less, the reply 
and materials must be submitted immediately;
3) control of compliance with the established mode of financing the execution of agitation during the 
referendum, performing other activities directly related to running the referendum campaign;
4) preparing documents on financial violations while financing referendums;
5) presenting the Central Election Commission requests for calling the initiative groups, natural and 
legal persons to the responsibility for the violations related to the financing of the referendum campaign;
6) engaging experts to carry out audits, preparing conclusions and expert evaluations.
The detailed mode of organization and operation of the control and audit group is determined by the 
Central Election Commission (Art. 89 of the Election Code). 
49  Art. 88 Ibidem.
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national language, but at the request of the district commission, names of the cities 
can also be printed in another language used by the majority of constituency voters. 
The total number of voting cards may not exceed the number of voters included in 
the electoral list by more than two per cent.

The voting card is delivered to the district electoral commission no later than five 
days before the day of the referendum. The voting cards for early voting at the request 
of a district electoral commission may be delivered 10 days before the date of the refer-
endum. The voting card is signed and stamped by the chairman and the secretary of the 
district commission. The commissions are responsible for keeping the voting cards50.

VOTING AND DETERMINING 
THE RESULTS OF THE REFERENDUM

Voting on the day of the referendum is carried out from 7:00 to 19:0051. In con-
stituencies created in military units, in remote and hard to reach areas, sanatoria and 
holiday homes, stationary treatment units, in places where persons are subject to 
administrative coercive measures or punishment, near diplomatic representations 
of Turkmenistan – the district commission may announce the end of the vote at any 
time, if all voters from the list have cast their votes, and start counting votes earlier 
than the established time52. Voting takes place at referendum premises, which must 
be provided with enough cabins and pens, which can be used to fill out the voting 
card (excluding pencils). The voting cards are to have a specific place in which they 
are issued, along with the voting card boxes. The voting card box is set up in such 
a way that the voters must go through the voting cabin to approach the box, which 
at the same time, is visible for members of the commission and observers. On the 
day of the referendum, before voting commences, the voting card box is controlled 
and sealed by the chairman of the district commission and the commission mem-
bers. The district commission is responsible for organizing the voting, ensuring that 
the voting is secret, furnishing the premises and maintaining the necessary order53.

Each participant of the referendum votes in person, voting for others is unac-
ceptable. The voting cards are issued to a  participant by the district commission 
based on the list of referendum participants after the participant presents a passport 
or other document confirming their identity. The voter who received the voting 
card places his or her signature in the electoral register. The voter fills in the voting 
card in the cabin. No other persons may be in the cabin while the card is being filled. 

50  Art. 70 Ibidem.
51 Art. 69 Ibidem; The electoral commission informs voters about the time and place of voting no later 
than fifteen days prior the referendum.
52  Art. 75 item 2 Ibidem.
53  Art. 71 Ibidem.
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A voter who does not have the possibility to fill in the voting card himself/herself is 
entitled to invite another person of his/her to his cabin, excluding the members of 
the electoral commission, observers and members of the initiative groups. The voter 
marks “for” or “against” option in the proper place on the card. The referendum 
participant drops the completed and folded card to the voting card box. At his or 
her request, the voter may receive a new voting card in exchange for the one which 
is not valid due. Non-valid cards are counted, cancelled and stored separately54.

In addition, pre-term voting is an option. The participant of the referendum, which 
on the day of the referendum will not be able to vote in his or her place of residence, has 
the right to vote in the constituency no earlier than 10 days before the referendum. Pre-
term voting is carried out with the participation of at least two members of the district 
commission. The completed voting card is put in a pre-sealed voting card box55.

Like in other Central Asian countries, the Turkmen legislator also predicted the pos-
sibility of voting using a portable voting box. The right to vote in this way was granted to 
those citizens of Turkmenistan, who due to important reasons (health condition, disabil-
ity) can not come to the referendum site themselves. Voting outside the venue for voting 
takes place only on the day of the referendum, based on the voter’s request. The district 
commission registers the applications submitted in a special census56. The application may 
be submitted orally or in writing. After the arrival of the electoral commission members to 
voters, the oral proposal is confirmed by a written statement. The application must be sub-
mitted on the day of the referendum, no later than six hours before the end of the voting. 
The application must indicate the reasons for which the voter cannot come to the polling 
station. However, the electoral commission may consider the given reason unjustified and, 
on that basis, refuse the voter the option to vote outside the polling station. In such a situ-
ation, the electoral commission immediately notifies the voter of such a decision. Voting 
outside the polling station is carried out with the participation of at least two members of 
the electoral commission. The members must have a pre-stamped voting box, confirmed 
by the chairman or secretary of the electoral commission, an excerpt from the general list 
of voters containing the data of the citizen asking for a vote off the premises of the polling 
station, the necessary number of cards and pens. Voting outside the premises of the poll-
ing station takes place in accordance with the provisions of the Election Code. Members 
of the constituency conducting voting outside the premises of the polling station have the 
right to issue voting cards only to voters whose applications have been registered. The fact 
of a voter voting outside the polling station is recorded in the general list of voters using 

54  Art. 72 Ibidem.
55  Art. 73 Ibidem.
56 When registering an application, the list shows the time of its entry, surname, first name, patro-
nymic of the person who expressed the will to vote outside the venue for voting, his place of residence, 
surname, first name, patronymic and signature of the member of the district commission who ac-
cepted the application. If the application has been transferred with the help of another person, the 
list additionally indicates the surname, first name, patronymic and place of residence of that person.
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the annotation: “Outside polling station”. If the voter who asked to vote outside the polling 
station comes to the polling station after the members of the district commission are sent 
to that voter, the commission has no right to provide the voter with a voting card until the 
members of the commission return and until it is proven, that the voter did not cast a vote 
outside the polling station57.

Voting card boxes, including those used for pre-term voting and voting outside 
the referendum premises, are opened by the district electoral commission after the 
chairman has announced the end of the voting. Opening the voting boxes before 
the end of voting is prohibited. Before opening the voting box, the district electoral 
commission counts and revokes unused voting cards.

After the vote counting starts, the district electoral commission, at the begin-
ning, on the basis of the list of participants of the referendum, determines the gen-
eral number of people entitled to vote in the referendum in the district, as well as 
the number of participants in the referendum who received the voting cards. On the 
basis of the voting cards in the voting card boxes, the district electoral commission 
determines: the total number of participants in the referendum who took part in 
the vote, including – the number of participants who cast a pre-term vote, and the 
number of participants who voted outside the polling station.

Then, the district electoral commission proceeds to counting the votes separate-
ly for each referendum question. For each question, the number of votes cast “for”, 
the number of votes “against”, and the number of voting cards deemed null and void 
is determined58; the number of nullified voting cards.

All the above information is included in the protocol, signed by the chairman, 
the deputy chairman, the secretary and the members of the district electoral com-
mission, who is announced by its chairman or deputy chairman, and immediately 
sent to the electoral commission of a higher rank. The protocol is accompanied by 
separate opinions of the members of the district commission, as well as complaints 
received by the commission regarding violations that occurred during voting or 
during the counting of votes. A copy of the protocol is presented to the general pub-
lic in the premises of the district polling station. The observer and the representative 
of the initiative group of the referendum have the right to receive a certified copy of 
the protocol of the district electoral commission59.

Then the results of the nationwide referendum in the district, city are determined 
by the electoral commission of a given district, city at its meeting on the basis of the 
protocols of the district electoral commissions. Next, a protocol regarding the results 

57  Art. 74 of the Election Code of Turkmenistan.
58 Voting cards with an incorrect pattern are considered void or if more than one option has been 
marked in the card or no selection has been made. In the event of any doubts as to the validity of the 
voting card, the district electoral commission decides by voting.
59  Art. 75 item 1, 3-7 of the Election Code of Turkmenistan.
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of the referendum on the relevant administrative territory is drawn up, signed by the 
chairman, the deputy chairman, the secretary and the members of the electoral com-
mission. The results of the referendum are announced by the electoral commission 
after the protocol has been drawn up60. The vilayet referendum commission, on the 
basis of the protocols of the electoral commissions of districts, cities draws up a proto-
col on the results of the referendum in the vilayet. The observer and the representative 
of the initiative group of the referendum have the right to receive a certified copy of 
the protocol of the vilayet referendum commission. Then, the Central Election Com-
mission, based on the protocols of the electoral commissions of vilayets, districts, cit-
ies, district electoral commissions, summarizes the results and draws up a protocol no 
later than seven days after the end of the referendum in Turkmenistan61. The results of 
the referendum are announced after the protocol has been drawn up. A referendum 
in individual districts may be considered invalid by the Central Election Commis-
sion due to a violation of the Election Code during a referendum or during count-
ing votes, if they affected the result of the referendum. The complaint regarding the 
infringement is submitted by the competent body of the political party, social asso-
ciation, initiative group referendum no later than two months after the referendum 
day. The Central Election Commission examines complaints no later than within 
three days after they are submitted.

Decisions adopted during the referendum are considered accepted if more than 
half of voters who took part in the vote voted for them62. The Central Election Com-
mission informs the public about the results of the referendum no later than seven 
days after the date of the referendum63. Voting results can be appealed within three 
days of their recapitulation. Similarly, the results of the referendum may be appealed 
within three days after they are determined64. The results of the voting may be chal-
lenged to the court within three days after the competent commission of a higher 
rank has dealt with the complaint regarding the results of the vote. In any case, the 
complaint must be justified and presented together with proper evidence65.

60 Copies of protocols are presented in the room of the electoral commission for the general election. 
The observer, representative of the initiative group, has the right to receive a certified copy of the pro-
tocol of the referendum commission.
61 The protocol of the Central Election Commission is signed by its chairman, deputy chairman, sec-
retary and members of the commission. The results of the nationwide referendum are announced by 
the Central Election Commission after the protocol has been drawn up, the copy of the protocol is 
presented in the Central Election Commission room for general familiarization. The representative of 
the initiative group of the nationwide referendum has the right to receive a certified copy of the Central 
Election Commission’s protocol.
62  Art. 76 of the Election Code of Turkmenistan.
63  Art. 78 Ibidem; The notification of the results of the referendum specifies the following: the total 
number of citizens included in the electoral records; the number of voters who voted; the number of 
votes cast for each of the questions presented at the referendum, cast ‘for’, the number of votes cast 
‘against’; number of invalid voting cards; decision adopted through a referendum.
64  Art. 90 item 4 of the Election Code of Turkmenistan.
65  Art. 91 item 7 Ibidem.
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EFFECTS OF THE REFERENDUM RESOLUTION

In order for a decision which is the subject of a referendum vote to be considered 
accepted, more than half of the voters participating in the vote must vote for it66. De-
cisions adopted as a result of a referendum enter into force within 10 days after the 
official publication67 and are final. They have universally binding force throughout 
the entire Turkmen area. At the same time, what is significant about the sustain-
ability of the decisions taken in the referendum, it was decided in order to change or 
repeal them, it is necessary to carry out another referendum. In Turkmenistan, the 
possibility of an unreferendal way of changing the referendal resolution was ruled 
out, which differentiates it from neighbouring countries68.

CONCLUSION

It seems that the evolution of modern democracy heads in the direction where 
combining representative democracy with various institutions of direct or semi-
direct democracy69. As a result of historical development, many forms of direct ex-
ercising of power by the citizens have developed70. In Turkmenistan, the institution 
of referendum has no long traditions. Although it appeared for the first time in the 
Constitution of the Turkmen SSR of 1937, the first law regarding the referendum 
was adopted after Turkmenistan gained its independence in 1991. In Turkmeni-
stan, there is only a legislative referendum at the national level. No constitutional 
referendum takes place in Turkmenistan. Currently, in addition to the Constitution 
of 1992, the most important legal act regulating the referendum issue is the Elec-
tion Code of 2013. When assessing the legal regulation of a referendum institution 
in Turkmenistan, it should be noted that the legislator always faces the problem of 
choosing the optimal solution. The problem is so complex that the referendum in 
the system of the modern state has its specific political purpose, which, depending 
on the adopted model of government, may differ. Legal solutions relating to the ref-
erendum must ensure that the institution is not used to weaken democratic mecha-
nisms and the role of parliament, or to circumvent the rule of law. In this regard, it 
seems that the legal solutions adopted in Turkmenistan can be assessed positively.

66  Art. 76 item 3 Ibidem.
67  Art. 83 item 1 Ibidem.
68  Art. 84 Ibidem.
69 On the concept of directdemocracy, see more: J. Kuciński, Z zagadnień współczesnej demokracji poli-
tycznej, Warszawa 2005, p. 179-182; There, Demokracja bezpośrednia i jej formy – zagadnienia prawno-
-polityczne, “Cogitatus” 2002, no 1, p. 16 and next.
70 On variousforms of direct and indirect democracy, see more: S. Grabowska, Formy demokracji 
bezpośredniej w wybranych państwach europejskich, Rzeszów 2009.
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However, it is difficult to assess their practice, because except the referendum 
held in March 1991 regarding the keeping of the Soviet Union, only two other ref-
erendums took place. The first of them, conducted on 26 October, 1991, concerned 
the independence of Turkmenistan, and the second, of 1994, the extension of the 
presidency until 2002. Since 1994, no referendum has been held in Turkmenistan, 
which distinguishes this country from other countries of Central Asia. It can be 
noticed, that in Turkmenistan, unlike in neighbouring countries, the authorities do 
not use the referendum to strengthen the legitimacy of the existing regime and per-
sonal power - until 2006, Saparmurata Nijazowa, currently Gurbangua Berdymu-
chamedowa. In the current political system, the institution of referendum has not 
been applied despite a certain democratization of the political regime in this coun-
try. This state of affairs is also an evidence of a significant consolidation of the politi-
cal regime of Turkmenistan, which, in practice, does not have to use the legitimiza-
tion of the people in regards to the political changes that are being introduced71. 
Unfortunately, the lack of real use of the referendum institution makes the principle 
of sovereignty of the people a fiction. In practice, the authorities are sovereign, in-
cluding the President. It seems that in the case of Turkmenistan, reaching for the 
institution of a referendum would be an expression of the democratization of the 
existing model of government..
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Summary: The institution of referendum in Turkmenistan did not have a long tradition al-
though it first appeared in the Constitution of the Turkmen Soviet Socialist Republic from 
1937, the first law on referendum was adopted after the State became independent in 1991. In 
Turkmenistan, on the national level, there is only legislative referendum. There is no provision 
for the constitutional referendum. Currently, in addition to the 1992 Constitution, the most 
important legal Act governing the issue of a referendum is an Electoral Code from 2013. In 
independent Turkmenistan, the authorities have conducted only two referenda (1991, 1994) so 
far. The first one concerned the independence of the State, the second renewal of the term of 
Office of the President-in-Office. Therefore, you may notice that in Turkmenistan, differently 
than in neighbouring countries, authorities have not used the referendum to strengthen the 
legitimacy of the existing regime and personal power until 2006 for Saparmurat Nizayov, and 
currently Gurbangul Berdymuchamedov. This state of affairs provides for a significant consoli-
dation of the political regime of Turkmenistan which in political practice does not need not 
use democratic legitimacy for introduced political and system changes.

Keywords: Turkmenistan, referendum, direct democracy, political regime, Central Asia

INSTYTUCJA REFERENDUM OGÓLNOKRAJOWEGO W TURKMENISTANIE

Streszczenie: Instytucja referendum w Turkmenistanie nie ma długich tradycji. Mimo że po 
raz pierwszy pojawiła się w Konstytucji Turkmeńskiej SRR z 1937 roku, to pierwsza ustawa 
o referendum została przyjęta po uzyskaniu niepodległości w 1991 roku. W Turkmenistanie 
na poziomie ogólnokrajowym występuje jedynie referendum ustawodawcze, nie przewi-
dziano referendum konstytucyjnego. Obecnie, oprócz Konstytucji z 1992 roku, najważniej-
szym aktem prawnym regulującym zagadnienie referendum jest Kodeks wyborczy z 2013 
roku. W niepodległym Turkmenistanie przeprowadzono do tej pory jedynie dwa referenda 
(1991, 1994). Pierwsze z nich dotyczyło niepodległości państwa, drugie – przedłużenia ka-
dencji urzędującego prezydenta. W związku z tym można zauważyć, że w Turkmenistanie, 
odmiennie niż w krajach sąsiednich, władze nie wykorzystują referendum do wzmocnie-
nia legitymizacji istniejącego reżimu i osobistej władzy – do 2006 r. Saparmurata Nijazowa, 
a obecnie Gurbanguły’ego Berdymuchamedowa. Taki stan rzeczy świadczy o znaczącej kon-
solidacji reżimu politycznego Turkmenistanu, który w praktyce politycznej nie musi posłu-
giwać się legitymizacją ludowładczą wprowadzanych zmian polityczno-ustrojowych.

Slowa kluczowe: Turkmenistan, referendum, demokracja bezpośrednia, ustrój polityczny, 
Azja Środkowa
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REVIEW OF THE CONSTITUTIONALITY OF LAW IN 
THE DIRECT APPLICATION OF THE CONSTITUTION

There is a heated debate over the constitutional position of the Constitutional Tri-
bunal and its role in a democratic state of law. This is due to the adoption of further 
reforming laws, and according to the authors responsible for its arrangement, the 
functioning of the Constitutional Tribunal. The undisputed and invaluable role of the 
Constitutional Tribunal as a guardian of constitutional conformity makes it compa-
rable to a democratic fence that protects against attempts made by parliamentarians 
to introduce a solution that is incompatible with the provisions of the Constitution. 
There is a  fear that the changes will prevent the functioning of the Constitutional 
Tribunal, which will not be able to fulfill its tasks. In this way, there will be a lack of 
authority to protect against the introduction of solutions that can undermine consti-
tutional values. The absence of any control by the ordinary legislator, who, by relying 
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on the will of the sovereign, can accomplish any purpose, including that which will 
hinder the achievement of constitutional values. It is feared that, despite seemingly 
ultralegalism, all the actions of the authorities will be justified by appropriate legal 
provisions, the rule of law may be transformed into statutory lawlessness. It is worth 
recalling that in Europe, the experience of the consequences of the distortion of the 
legal positivism has led to the emergence of extra-parliamentary control of the con-
stitutionality of the law. It should be stressed that the observance and application of 
the Constitution is the responsibility of every state body, including the courts. This is 
not only a task of the Constitutional Tribunal, but it is incumbent upon all the courts 
whose function is underestimated in this area. 

In such a situation, all the judges obliged to protect civil rights and freedoms, 
who are more than ever obliged to guard the Constitution, have a special role to 
play1. In carrying out this duty, the judges have the tools to oppose the dictatorship 
of the parliamentary majority. The first limitation on the rulers is the regulation of 
the European law, which requires Member States to fulfil the criteria of a demo-
cratic state of law. One of the pillars of the primary law of the European Union is the 
Charter of Fundamental Rights, which has the same legal force as the Treaties2. The 
Charter of Fundamental Rights defines the rights and freedoms enjoyed by citizens 
of the Member States. The provisions of the Charter are applicable not only to the 
European institutions but also to member states to the extent in which they follow 
the EU laws3. The Charter provisions bind not only the member states themselves 
but all their authorities. The national courts are obliged to ensure the protection of 
the rights conferred by the law of the union and the effectiveness of the law through 
control of the way in which the related law is implemented, pro-EU interpretation of 
the national law and refusal to apply national regulations in the event of their non-
compliance with the law of the Union. This applies only to cases of a Community 
nature, i.e. where there is a cross-border element. The national court is required to 
establish a provision of the EU law relevant to the resolution of the case and to de-
termine the nature of the relationship between the European Union and Polish law 
(compatibility or incompatibility) with the need to remove incompatibility by way 
of interpretation consistent with the Union law.

The second limitation, more common in practice, is the application by the com-
mon and administrative courts of the Constitution in the issuance of judgments. 
This is possible through the direct application of the Constitution. The basis for 
this is the principle of direct application of the Constitution. The call for the direct 

1  Art. 178 section 1 of the RP Constitution says that “Judges in the exercise of their office are inde-
pendent and subject only to the Constitution and the statutes”.
2  Art. 6 of the Treaty on the European Union says that the European Union recognizes the rights, 
freedoms and principles stipulated in the Charter of Fundamental Rights of 7.12.2000 as amended 
12.12.2007 in Strasburg.
3  Art. 51 section 1 of the Charter of Fundamental Rights.
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application of the provisions of the Constitution was formulated in Poland for the 
first time in the Basic Law of 2 April 19974. Art. 8 section 2 of the Constitution states 
that “the provisions of the Constitution shall apply directly unless the Constitution 
provides otherwise.” Thus the model of applying of the Constitution effective in 
the PRL (Polish People’s Republic) was rejected, where except for the absence of 
the non-parliamentary control of the constitutionality of the statutes, it is charac-
terised by the subordination of the judges to the statute understood as excluding 
the possibility of direct application of the norms of the Constitution by the courts, 
including the reference to them by individuals in the absence of “executional” ordi-
nary statues5. Thus, the problem of direct application of the Constitution has been 
transferred from the sphere of postulates to the sphere of duty6.

The principle of direct application of the Constitution does not concern only 
Polish constitutionalism, but is one of the most intricate and discussed problems 
in modern legal systems. This issue also has a  distinct axiological dimension, as 
the constitutional regulations of democratic states remain strongly influenced by 
international human rights acts7. The boundaries between the interpretations of the 
direct application of the Constitution are also blurred in judicial practice.

DIRECT APPLICATION OF CONSTITUTIONAL NORMS 

There is no doubt that the Constitution as a law must be applied by all public 
authorities and other entities that are addressees of the norms and principles con-
tained therein8. It is only when there are procedures that guarantee the observance 
of the Constitution by all its recipients, this obligation becomes real9. Applying the 
Constitution is also the establishment of norms and principles of the Constitution, 
as a direct basis for actions, resolutions or norms wherever possible. 

The basis for introducing the notion of direct application of the Constitution was 
the notion of application of law. The direct application of the Constitution is widely 
understood in the literature and judicature. The spontaneous use, parallelism and in-

4  S. Wronkowska, W sprawie bezpośredniego stosowania Konstytucji, „Państwo i Prawo” 2001, no. 9, p. 3. 
5  W. Lang, Obowiązywanie normy prawnej w czasie w świetle logiki norm, Zeszyty Naukowe Uniwer-
sytetu Jagiellońskiego 1960, volume 31, p. 72 and following.
6  L. Garlicki, Polskie prawo konstytucyjne zarys wykładu, Warszawa 2003, p. 45.
7  S. Wronkowska, W sprawie bezpośredniego stosowania…, op. cit., p. 4-5; A. Łabno-Jabłońska, Zasa-
da bezpośredniego obowiązywania konstytucyjnych praw i wolności jednostki [in:] Podstawowe prawa 
jednostki i ich sądowa ochrona, red. L. Wiśniewski (red.), Warszawa 1997, p. 64. 
8  L. Garlicki, Polskie prawo konstytucyjne…, op. cit., p. 45.
9  Control of constitutional observance developed from the procedure of the so-called constitutional re-
sponsibility, i.e. qausi-penal responsibility of highest state officers for the violation of the Constitution when 
in office, which was formed in the Middle Ages in England (as the so called impeachment procedure) and as 
such it was taken over by the United States. In Europe special courts (called state tribunals) were created for 
judging such cases. Next administrative courts developed which kept developing throughout the 19th cen-
tury in France, Germany and Austria. Ultimately these institutions were supplemented by the procedures of 
court supervision of statutes in terms of their compatibility with the Constitution.
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terpretive co-ordination are distinguished10. It is said about the direct application of the 
Constitution in a broad and exact sense. Broadly speaking, the meaning of the term 
“application of the Constitution” is to make use of the powers conferred by the constitu-
tional competence standard on the authorized entity11. The sign of direct applicability of 
the Constitution in broad terms is the duty of all state authorities to interpret and apply 
the ordinary law (“co-application of the Constitution”). In a narrower sense it is said 
of the application of the Constitution when public authorities acquire by virtue of the 
Constitution the powers to legislate and when the act of a state body is based on a consti-
tutional standard rather than the norm of the law. In this sense, the direct application of 
the Constitution occurs when the substantive basis for the resolution is contained in the 
provisions of the Constitution, and indirect application, where such a basis is contained 
in the law12. Strictly speaking, the direct application of the Constitution refers to the pro-
cess by which a legitimate constitutional authority determines the legal consequences of 
constitutional norms in an individual case solely on the basis of a constitutional norm 
that satisfies the condition of sufficient specificity and unambiguity13.

For a long time there was a dispute over the content and validity of this principle. 
The legal nature of the Constitution, the evolution of the content of the Constitu-
tion, and the new provisions and the application of the Constitution by the courts 
and the review of the constitutionality of the law were discussed.14. At present, the 
Polish dispute over the direct application of the Constitution by the courts concerns 
whether a constitutional norm and only such a norm can be a legally substantive ba-
sis for the decision of the court and whether in the case of incompatibility between 
the constitutional norm and the statutory norm, the court has the right to refuse to 
apply the statutory norm and to make a constitutional norm without referring the 
matter to the Constitutional Tribunal.

Implementing the principle of direct application of the Constitution required the 
Constitution to be normative, since initially the provisions of the Constitution were 
merely programmatic. At present there is no doubt that the Constitution is a norma-
tive act that contains the norms of various types addressed to many entities, including 
the substantive, competence, normative and programmatic norms.15. It is the highest 

10  P. Tuleja, Stosowanie Konstytucji RP w świetle zasady jej nadrzędności (wybrane problemy), Kraków 
2003, s. 63 and following; L. Garlicki, Polskie prawo konstytucyjne …, op. cit., p. 45.
11  Z. Ziembiński uses the term “application of law” in such a  broad meaning – S. Wronkowska,                  
Z. Ziembiński, Zarys teorii prawa, Poznań 1997, p. 213-214; S. Wronkowska, W sprawie …, op. cit., p. 9. 
12  L. Leszczyński, Zagadnienia teorii stosowania prawa, doktryna i tezy orzecznictwa, Zakamycze 2001, 
p. 15; S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 9.
13  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 12-13; J. Wróblewski, Sądowe 
stosowanie prawa, Warsaw 1988, p. 42.
14  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 3-4.
15  T. Gizbert-Studnicki, A. Grabowski, Normy programowe w Konstytucji, [in:] Charakter i struktura 
norm w konstytucji , ed. J. Trzciński, Warsaw 1997.
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legal act, which has a special position in the whole legal system16, which means that 
no applicable legal norm can be incompatible with it. The Constitution is perceived 
as a normative act that formulates the system of values on which the legal system is to 
be based, and the principles of law that are legally binding in it define the direction of 
legislation, the interpretation of legal provisions and the direction of the application 
of the interpreted norms17. It is also nowadays considered to be an act which directly 
determines the fundamental rights of the individual and the obligations of the State 18.

In the United States, the binding nature of constitutional principles was much 
earlier than in Europe, where the process was countered. This is due in part to the 
differences in both legal systems, which differ in a different system of sources of law, 
a clear division into lawmaking and the application of law and the role of courts. In 
the US system, the court is empowered to seek a fair settlement based on the norms 
contained in the Constitution, which need not be unequivocally expressed. In Europe 
there is a clear distinction between legislative acts and acts of the law application, and 
the task of the court is to be the mouth of the law. Hence, despite the fact that the Con-
stitution constituted the highest act in the system of sources of law, its application was 
limited in Europe by the concept of the mediating role of the law, where judges un-
dertook legality checks based on the law and did not examine the constitutionality19.

The binding nature of the provisions of the Constitution required reference to the 
notion of rule of law and binding the court by it. Hence the provisions of the Constitu-
tion should be unequivocal, so that one can talk about binding the judge to the Con-
stitution20. Applying the Constitution refers first of all to statutes, whose provisions 
are the result of the concretization of constitutional provisions or the prohibition of 
lawmaking contradicting its provisions. Recognition of the normative nature of the 
constitution, and not merely of the programming one, was the basis for its application 
by the courts, although the judicial use of the constitution was very limited21.

The modern conception of the application of the Constitution rejects the con-
cept of the mediating role of ordinary law. This concept treats the Constitution as an 
act addressed primarily to the ordinary legislator – so the parliament, and only the 
development of constitutional provisions in ordinary law, allows them to be used by 
other bodies and by citizens – the constitution is therefore applied through statutes.

This concept is opposed to the principle of the direct application of the Constitu-
tion according to which a law-abiding party should base its actions, first of all, di-

16  S. Wronkowska, Zamknięty system źródeł prawa w praktyce oraz dostosowanie prawa do wymogów 
Konstytucji RP, [in:] Konferencja naukowa: Konstytucja RP w praktyce, Warsaw 1999, p. 65-67.
17  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 4-5.
18  P. Tuleja, Stosowanie Konstytucji RP ..., op. cit.
19  L. Garlicki, Bezpośrednie stosowanie konstytucji, [in:] Konstytucja RP w praktyce, Warsaw 1999, p. 12.
20  P. Tuleja Stosowanie Konstytucji RP …, op. cit.
21  P. Sarnecki, Stosowanie Konstytucji PRL w orzecznictwie Naczelnego Sądu Administracyjnego, „Stu-
dia Prawnicze” 1988, no. 3, p. 68 and following.
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rectly on the constitutional provision, and only then should it refer to the provisions 
of ordinary law. The laws aim at ensuring the proper implementation of constitu-
tional rights and the scope of the legislator’s freedom is limited in such cases22. With 
this perception, the Constitution is constantly used in the activities of all public 
authorities, and the fundamental role in this respect must be taken by the courts.

The Constitution is implemented through the normative acts which it is speci-
fied by and through the acts of application of the law which, in their interpretation, 
take into account the necessity of realizing constitutional values23. The principles of 
law expressed in the Constitution require development in other normative acts24. 
Expressing the fundamental values in the Constitution underpinning the system of 
law leads to their posivitisation and facilitates consideration in the process of apply-
ing the law, allowing for the evaluation of the content of statutes and other norma-
tive acts by the prism of constitutional values. In addition, it broadens the legal basis 
which can and should be referred to by the court issuing an individual resolution25. 
The Constitution, as the act of the highest legal power, determines the position of 
the individual, guarantees the individual of liberty and law without intermediary 
acts, and imposes obligations upon him or her, and, moreover, grants the individual 
some measures of legal protection26. This required the evolution of the basic law as 
a normative act – from the country’s organisational statutes, regulating the system 
of public authorities and relationships between them, to the act normalising the sta-
tus of an individual in the state community27. The meaning ascribed to the expres-
sion “direct application of the Constitution” formed by evolving of the views on the 
role of the Constitution in the life of the state community28.

The imposition on the judge of the obligation to apply the Constitution makes 
his binding by the law not absolute. The relative nature of the bond results from 
the fact that the legislator can only to a certain degree determine the content of an 
individual resolution, and to the rest it is the task of the judge. Laws are sources of 
general-abstract norms, which must be specified by the court for the purpose of set-
tling individual cases. The task of a judge is not merely to reconstruct in such a way 
the objective will of the legislator. The notion of binding the judge by the law has 
been considered from the beginning not only as binding the judge by the letter of 
the law29, but it has also been the guarantee of the independence of the judges. The 
relative character of this binding strengthens the judicial position of the judges. In 

22  P. Tuleja, Stosowanie Konstytucji RP …, op. cit.
23  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 5.
24  S. Wronkowska, M. Zieliński, Z. Ziembiński, Zasady prawa – zagadnienia podstawowe, Warsaw 1974.
25  P. Tuleja. Stosowanie Konstytucji RP …, op. cit.
26  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 5.
27  P. Tuleja, dyskusja nad referatem L. Garlickiego, Bezpośrednie stosowanie konstytucji. Tezy referatu,  
Konferencja naukowa: Konstytucja RP w praktyce, Warszawa 1999, p. 40-44.
28  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 6.
29  According to Montesquieu’s formulation, the judge was to be the mouth of the law.
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the absolute monarchy, the judge, based on the law, could resist the arbitrariness of 
the monarchy. Over time, the role of the law as the basis for the judicial decision 
changed. The binding of the judge by the law is realized by the application of ap-
propriate rules of interpretation. The application of the law by the court includes 
the interpretation of the law (secundum legem), the fulfillment by the judges of 
the legislative gaps (preter legem) and the creation of the law by the judges (contra 
legem)30. In systems based on acts of lawmaking and law enforcement, the law is still 
the primary source of law on which judicial decisions are based31. However, the law 
is to be one of the elements that make it possible to make a rational decision32. The 
legislator cannot unequivocally resolve all possible problems or conflicts of interest, 
leaving it to the court performing the guarantee function.

CONTROL OF THE CONSTITUTIONALITY OF LAW

To say that a  constitutional provision can be applied directly does not auto-
matically mean that the court may omit the statutory norm and make an explicit 
pronouncement on the basis of the Constitution if it is convinced of the non-con-
formity of the two norms. In the situation of the conflict between the constitutional 
norm and the norm of the lower order, the application of the Constitution is pri-
marily based on the interpretation of the law in line with the Constitution. It means 
that with different possibilities of understanding the legal text, one should choose 
such understanding which will allow the normative act to be considered compatible 
with the Constitution33. If the pro-Constitutional interpretation of the provision of 
the law does not resolve the conflict of norms, the admissibility of omission when 
deciding if the statutory norm depends on the way of understanding the current 
constitutional control model and the principle of the supremacy of the Constitu-
tion34. There are various models of ensuring the conformity of law with the Consti-
tution. In the case of structural system taking a supervisory role of the parliament 
in the state apparatus a concept of the so called self-control of the parliament was 
formed assuming that the parliament itself can take care of the consistency of its 
laws with the Constitution. Such systems are unwilling to establish any external 
(extra-parliamentary) mechanisms of control of the constitutionality of the laws. 
It is an approach typical of the French doctrine, where till today, it is thought that 
courts (general and administrative) cannot check the constitutionality of laws and it 
was also assumed by the so called socialist constitutionalism35. Systems emphasising 

30  P. Tuleja, Stosowanie Konstytucji RP …, op. cit. and publications indicated therein. 
31  Ibidem.
32  Ibidem.
33  See judgement of the CT of 15.7.1996, K 5/96 OTK, ZU 1996, Nro.4, item 30.
34  P. Tuleja, Stosowanie Konstytucji RP…, op. cit., p. 303 and following.
35  L. Garlicki, Polskie prawo konstytucyjne…, op. cit., p. 46.
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the enforcement were characterised by the so called theory of sanctions developed 
at the end of the 19th century in Germany. The constitutional protection of statues 
was to be ensured by the requirement that the law should be signed by the head of 
state, treating the monarch’s signature as an authoritative statement of the law’s con-
formity with the constitution36.

In practice, none of these concepts has worked out and it has been widely ac-
knowledged that the primary role in controlling the constitutionality of statutes 
should fall to the judiciary. Two basic models were formed in this respect. The first is 
dispersed control (deconcentrated), which appeared at the turn of the 18th and 19th 
century in the USA. In this model, competence to rule on constitutional conformity 
is vested in all courts and there is no need to create a separate constitutional (tri-
bunal) court. Declaration on the constitutionality of the acts is incidental, meaning 
that it can be made only within a specific framework. Moreover, a decision on the 
unconstitutionality of a law means that the court refuses to apply such a law when 
deciding the case before it (the so-called inter partes effect); the court has no right 
to revoke the law and remove it from the system of applicable law. Due to the special 
role of precedents in the US law – in practice, the US Supreme Court ruling on the 
incompatibility of the law with the Constitution puts an end to its application. 

Europe has not adopted the American solutions. For example, Article 64 section 
5 of the Constitution of the Republic of Poland of April 23, 1935, expressly stated that 
“the courts have no right to examine the validity of legislative acts duly proclaimed”. 
It was not until the First World War that a second model of judicial protection of the 
Constitution emerged, referred to as centralized control. Its primary feature is the 
existence of a special court or quasi-judicial body – a constitutional (court) tribunal, 
which is solely competent to rule on the conformity of statutes with the constitu-
tion. The other courts may only appeal to the Constitutional Tribunal for a decision, 
but they cannot issue such decisions independently. The constitutional control of 
statutes includes concrete and abstract control. The first is performed by the courts 
in the form of legal questions, so when dealing with individual cases. The other is 
at the initiative of some authorized government bodies (the president, the govern-
ment, the ombudsman, as well as groups of parliamentary deputies) who may apply 
for a ruling of the constitutional tribunal even if the problem of constitutional law 
does not appear in any particular case. The decision of the Constitutional Tribunal 
on the unconstitutionality of the law causes it to be annulled (the so-called erga 
omnes effect), and thus finally removed from the system of law. This model was 
formed in Austria and Czechoslovakia, but in the interwar period was not widely 
accepted. It was only after the Second World War that the demand for the crea-
tion of new systems for the protection of the rule of law was met. Constitutional 

36  Ibidem, p. 46-47.
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tribunals emerged in countries that lost the war (Germany, Italy, Austria), then in 
countries liberating themselves from all kinds of dictatorships (Spain, Portugal, and 
after 1989 almost all former Soviet bloc countries). In this trend, Poland also found 
itself, where the Constitutional Tribunal was established in 1985, but it was only in 
1997 that the Constitution was granted to it.37

This dichotomy of the models of constitutional control of the law affects the dis-
cussions on the division of powers in this area between the judicial authorities and 
the Constitutional Tribunal. The Constitutional Tribunal itself represents a traditional 
approach, likewise the majority of the doctrine38 and part of the practice of the Su-
preme Court and the Supreme Administrative Court39. It is assumed that to detect 
the incompatibilities between the constitutional norm and the norm lower in terms 
of hierarchy, a special authorisation is required, granted to selected authorities (con-
stitutional courts)40. Art. 188 of the Constitution recognizes the absolute exclusivity 
of the Constitutional Tribunal to adjudicate on the incompatibility of the content of 
the statutory norm with the constitutional norm41. The model of centralized control 
expressed in the Constitution is based on the concept of presumption of constitu-
tionality, that is, the unconstitutional norm in spite of its defect, until the ruling of 
its incompatibility with the Constitution. The settlement of the constitutional doubts 
arising during the court proceedings should be effected by the referral by the court of 
a legal question under Art. 193 of the Constitution (for each court in each instance)42. 
The Constitutional Tribunal strongly emphasises that the institution of a legal ques-
tion is an essential element of the constitutional control model and its application is 
not excluded by the one provided for in art. 178 of the Constitution on subordina-
tion of the judges (and not courts) to the Constitution and statutes. Article 193 of 
the Constitution lays down “the obligation to make use of the possibility afforded by 
that provision whenever the court adjudicates that the rule constituting the basis of 
adjudication is contrary to the Constitution” (SK 18/00), on no grounds the reason for 
refusal there can be a principle of direct application of the Constitution43.

The opposite position challenges the exclusive jurisdiction of the Constitutional 
Tribunal and states that direct application of the Constitution may consist in refus-

37  Ibidem, p. 48.
38  Ibidem, p. 257, 317; P. Sarnecki, Wprowadzenie konstytucji w życie, p. 17, [in:] Wejście w życie nowej 
Konstytucji RP, Z. Witkowski (ed.), Toruń 1998, 17-18; A. Mączyński, Bezpośrednie stosowanie Konsty-
tucji przez Sądy, „Państwo i Prawo” 2000, no. 5, p. 5; B. Nita, Bezpośrednie stosowanie konstytucji a rola 
sądów w ochronie konstytucyjności prawa, „Państwo i Prawo” 2002, no. 9, p. 41 and following.
39  Supreme Court rulings of:18.9.2002, III CKN 326/01, not published; of 30.10.2002, V CKN 1456/00, 
not published; of 7.11.2002, V CKN 1493/00, not published; resolution of the National Administrative 
Court of 12.6.2002, OPS 6/00, ONSA 2001, No. 1, item 4.
40  Under the assumption of this principle, the courts (general and administrative) are entitled to ex-
amine the conformity of the sub-statutes with the law.
41  A. Mączyński, Bezpośrednie stosowanie Konstytucji …, op. cit., p. 5.
42  See the Supreme Court ruling of 16.4.2004, I CKN 291/03, OSN 2005, No. 4, item. 71.
43  Judgment of the full CT sitting of 31.1.2001, P 4/99, OTK ZU 2001, No. 1, item 5.
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ing to apply a statutory provision incompatible with it44. It is pointed out that the 
implementation of the postulate of the direct application of the Constitution can 
only be said when other judicial capacity segments start to do so, especially the Su-
preme Court and the Supreme Administrative Court45.

The high approval of the courts was gained by the idea according to which, re-
gardless of the procedural forms available, all courts, legislator, and even adminis-
trative authorities were obliged to apply the constitution directly (“co-application 
of the Constitution”)46. It is based on such an interpretation of art. 8 section 2 in 
conjunction with Art. 178 of the Constitution of the Republic of Poland, from which 
a competence standard is issued, giving the judge, subject to the Constitution and 
the laws, the right and, according to some approaches, an obligation47, to not apply 
a  law on which unconstitutionality was not ruled by the Constitutional Tribunal. 
The advocates of this approach point out that it is another matter to adjudicate on 
the power of the law in force, and another is the refusal to apply the law in concerto, 
which implements in practice the principles of direct application and supremacy 
of constitutional norms, which should not be confined to the case of a loophole in 
the statutory regulation48. This does not prejudice the competence of the Constitu-
tional Tribunal to adjudicate on the compatibility of statutes with the Constitution, 
since another is the object of adjudication and the resulting consequences. While 
the Constitutional Tribunal rules on the law and abrogates the binding force of the 
law, and its ruling is universally binding and final (Article 188 (1) of the Constitu-
tion of the Republic of Poland), the ordinary court rules on an individual social 
relationship, and its view on the contradictions of the Act with the Constitution is 
not binding to other courts adjudicating on the same matters. Part of the Supreme 
Court practice and the Supreme Administrative Court practice go in this direc-
tion49. The Supreme Court points out that the decision whether to ask a question of 
law to the Constitutional Tribunal depends on the opinion of the court adjudicating 
ad casum50. The application of constitutional norms in addition to statutory norms 

44  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 13; K.Gonera, E. Łętowska, Article 
190 of the Constitution and its consequences in judicial practice, „Państwo i Prawo” 2003, no. 9, p. 11-12.
45  L. Garlicki, Polskie prawo konstytucyjne…, op. cit., p. 45.
46  Judgment of the Supreme Court of 27.3.2003, V CKN 1811/00, judgment Z SN of 26.9.2000, III 
CKN 1089/00.
47  Judgment of the Supreme Administrative Court (Poznań) of 14.2.2002, I SA/Po 461/01, OSP 2003, 
No. 2, item 17.
48  N. Półtorak, Odpowiedzialność odszkodowawcza państwa w prawie Wspólnot Europejskich, Kraków 
2002, p. 380-381; K. Gonera, E. Łętowska, Article 190 of the Constitution…, op. cit., p. 11-12.
49  Resolution of the Supreme Court of 4.7.2001, III ZP 12/01, OSN 2002, No. 2, item 34; judgment 
of the Supreme Court SN of 26.5.1998, III SW 1/98, OSN 1998, No. 17, item 528; judgment of the 
Supreme Court of 10.11.1999, I CKN 204/98, OSN 2000, No. 5, item 94; Judgment of the Suprme Ad-
ministrative Court (Poznań) of 14.2.2002, I SA/Po 461/01, OSP 2003, No. 2, item. 17.
50  K. Kolasiński, Zaskarżalność ustaw w drodze pytań prawnych do Trybunału Konstytucyjnego, „Pań-
stwo i Prawo” 2001, no. 9, p. 24.
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appeared initially in the case law of the Supreme Administrative Court (beginning 
in the 1980s), and in the judicature of the Supreme Court since the judgment of 
28.11.1990, III ARN 28/9051. The concept of direct application of the Constitution 
refers to a  situation in which a constitutional provision specifically and precisely 
regulates a matter, which may constitute a direct basis for the act of the application 
of the law – regardless of whether it is regulated in the ordinary legislation52. 

It seems legitimate to say that if a normal provision is in force and is not in the 
opinion of the court contrary to the constitution, whatever kind of authority we give 
the court, in any event we will release it from the obligation to “be the mouth of the 
law” - at least the sense that it would reproduce the content, without its own contribu-
tion, creative assessment”53. This principle does not necessarily has to lead to the ad-
mission of any authority to adjudicate as a non-binding act, in its conviction “abrogat-
ed” by the Constitution. However, in our legal tradition it is recognized that this kind 
of lawful activity of the judge serves only to fill the gaps in the law, cannot be directed 
contra legem54. With the latter in mind, it is considered that if it is not possible to find 
a  satisfactory interpretation of a provision (and thus interpretations in conformity 
with the Constitution) from the point of view of the implementation of constitutional 
norms, the court should suspend (or postpone) the proceedings in the matter to refer 
the legal question to the authorized body to resolve the conflict between the law and 
the Constitution55. If it does not do so, it is exposed to the fact that it enters into com-
petences that do not belong to it, but to the CT56. Confirmation of such a position is 
admissible, but by way of exception of the direct application of a constitutional stand-
ard to protect the rights or freedoms of an individual, if there is an obvious contradic-
tion of the sub-constitutional standard, with full symmetry of the norms, and where 
the lower norm is so clear, specific and unequivocal that it excludes the interpretation 
doubts57. However, Art. 8 sec. 2 of the Constitution guarantees the completeness of 
the legal system so that the court has the right, in the event of a malfunction in ordi-
nary legislation, to settle the question directly on a constitutional standard suitable for 
direct application, in principle the norms guaranteeing the individual freedom and 
rights e.g. Article 77 section 1 of the civil code58.

51  K. Działocha, Bezpośrednie stosowanie podstawowych praw jednostki (w związku z projektem Karty 
Praw i Wolności, [in:] Z zagadnień współczesnego prawa cywilnego. Księga pamiątkowa ku czci Profesora 
Tomasza Dybowskiego, „Studia Iuridica” 1994, vol. 21, p. 36.
52  M. Haczkowska, Odpowiedzialność odszkodowawcza państwa według Konstytucji RP, Warsaw 2007, 
p. 238. 
53  J. Łętowski, Wpływ konstytucji na prawo cywilne [in:] Konstytucyjne podstawy systemu prawa ed. 
M. Wyrzykowski, Warsaw 2001, p. 153.
54  S. Langrod, Praworządność w problemie odszkodowania, Warsaw 1926, p. 47.
55  Judgment of 16.4.2004, I CK 291/03, not published.
56  P. Tuleja, Stosowanie Konstytucji RP …, op. cit., p. 367, 373 and following.
57  Supreme Court judgment of 8.1.2009, I CSK 482/08, OSN ZD 2009, No. D, item 95.
58  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 13, 23.
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DIRECT APPLICATION OF THE CONSTITUTION BY COURTS

There is a distinction between legislative acts and acts of the application of the 
law. Legislative acts of individual character are acts of the application of the law, and 
acts regulating norms are the acts of lawmaking59. It is assumed that the operation 
of the law enforcement bodies is not of a  law-making nature, understood as the 
creation of general and abstract norms, since the decisions of such organs create 
individual and specific rules60. 

When talking about the application of law, there are judicial acts and executive acts of 
the application of law. The distinction is made from the view of the legal basis determining 
the manner of the authority. In the case of the first, the content of the act of application of 
law is strictly defined by the content of the rules of substantive law that underlie the deci-
sion. This applies where the content of an act of a public authority is designated by the 
substantive law, and the body has limited discretion and the application of the law consists 
in determining the legal effects of a particular situation. With respect to the leading ap-
plication of the law, the norm of substantive law sets forth the content of the act of law 
application only in general terms 61. In the latter case, the authority is entitled to issue an 
act whose content is only broadly defined by the norms of substantive law. The type of law 
enforcement body does not, however, decide on the type of application of the law62. Ad-
ministrative action can be reduced to judicial use, and the activities of the court will take 
the form of a judicial application of the law. Due to the manner of designating the content 
of an individual act of law application through the constitutional provisions, self-serving 
application (the constitution is the sole basis for resolution), co-application (the constitu-
tion, as well as the law or other normative act); and the declaration of conflict (declaration 
of nonconformity of constitutional norms with lower rank standards) are distinguished63. 

Applying the law is a decision-making process undertaken by a competent state body, 
leading to a binding decision of a single nature64. The application of the constitution by 
the public authorities in individual cases involves some complications. First and foremost, 
there is a need to prioritize the application of the general provisions contained in the Con-
stitution and the more specific provisions contained in lower-level legislation. In the case 
of a judicial application of the law, the State authority establishes the legal consequences 
of the facts in a binding way on the basis of the rules of law in force, resulting in a judicial 
decision consisting in the formulation of a unitary and specific norm65. The broad court 

59  Z. Ziembiński, Podstawowe problemy prawoznawstwa, Warszawa 1980, p. 418.
60  S. Wronkowska, System źródeł prawa w nowej Konstytucji, Biuletyn RPO – Materials 2000, no. 38, p. 79-103.
61  J. Wróblewski, Sądowe stosowanie prawa …, op. cit., p. 42-92.
62  A. Redelbach, S. Wronkowska, Z. Ziembiński, Zarys teorii państwa i prawa, Warszawa 1993, p. 250-251.
63  L. Garlicki, Bezpośrednie stosowanie konstytucji…, op. cit., p. 16.
64  L. Leszczyński, Zagadnienia teorii stosowania prawa …, op. cit., p. 16 i 18.
65  J. Wróblewski, Wybrane zagadnienia teoretyczne stosowania prawa przez Sąd Najwyższy PRL, Ac-
taUL 1991, p. 7 and following.
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application of the law will be a binding determination of the rights or obligations of per-
sons or legal status 66. Courts guarantee the constitutional rights of individuals at the level 
of the law.

The issue of the direct application of the Constitution by the courts is whether the 
constitutional norms can be the substantive basis of a court judgment and whether, in 
the event of a conflict of statutory norms with the constitution, the court is authorized 
to refuse to apply the former and issue a ruling on the basis of the norm expressed in the 
constitution without referring the matter to the Constitutional Tribunal67. In the judicial 
application of the Constitution, the judge must deal with the interpretation of the gener-
ally formulated provisions of the Constitution, where the purpose of the interpretation is 
to determine the content of the individual norm and when making individual decisions 
it must evaluate the existing laws and other normative acts from the point of view of val-
ues set forth in the Constitution. Whereby settling individual cases on the basis of the 
constitution, the judge must solve a number of problems arising from the hierarchical dif-
ferentiation of the constitution and the law. For the application of the Constitution by the 
courts, Article 178 sec. 1 of the Constitution defining the constitutional role of a judge as 
a guarantor of individual rights is significant. This provision emphasizes that the judge ex-
ercising justice is bound by the principles contained in the Constitution and the principles 
to which the Constitution refers. The task of the judge applying the constitution and the 
law is to decide how to interpret relations between the general principles laid down on the 
constitutional level and the norms establishing them at the statutory level68. 

It is understood that the court has the right to base its decision directly on con-
stitutional norms, if these are norms, guaranteeing individuals certain freedoms 
and powers. At the same time, it is recognized that the jurisdiction of the court is 
to resolve the discrepancies between constitutional and statutory norms, which can 
be removed in the course of the exegesis of the legal text, using non-contradictory 
rules of conflict. Non-conformances may be content or procedural. In the case of 
incompatibility between the constitutional norm of legislative competence and the 
norm which arises as a  result of making use of this competence, the removal of 
incompatibility lies in the exclusive requirements of the constitutional mandate69. 
The subject matter of the study is not the content of the two norms, but whether the 
act of drafting statutory norms was made in accordance with the provisions of the 
Constitution on drafting the acts of a given type. The court would have to examine 
the so- called legislative procedure and whether the legislative process was complied 
with the rules of fair legislation and to examine the scope of the legislative compe-

66  P. Tuleja, Stosowanie Konstytucji RP …., op. cit.
67  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 5.
68  P. Tuleja, Stosowanie Konstytucji RP…, op. cit., p. 63 and following; L. Garlicki, Polskie prawo kon-
stytucyjne…, op. cit., p. 47.
69  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 23. 
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tence granted to the author of the act to determine whether the established standard 
goes beyond the authorization granted70. The legal systems of modern countries 
have not assumed that any entity may, in the course of its interpretation, resolve the 
incompatibility between the norm of legislative competence and the norm which 
results from the exercise of that competence. They are based on the assumption of 
the “presumption” of the constitutionality of a normative act. A special authoriza-
tion is required for the determination of nonconformity, which is granted only to 
selected bodies (constitutional tribunal or Supreme Court). The doctrine and judi-
cature provide for some exceptions, allowing the courts to examine the compliance 
of sub-statutes with the law from both the content and the procedure71. Control 
powers in relation to statutes were granted by the constitutional authority to the 
Constitutional Tribunal (Article 188 of the Constitution)72. Despite the provisions 
of Article 178 section 1 of the Constitution, the court is not obliged to apply the law 
if it finds it incompatible with the Constitution. The principle of presumption of 
constitutionality is not bound by a law. Such a view is based on numerous provisions 
of the Constitution, including art. 7, art. 8 sec. 1 and Art. 19373. 

Judicial application of the Constitution may consist in spontaneous application, 
parallel co-application and modifying application74. The application of a constitu-
tional standard as the sole basis for a settlement will take place when the constitu-
tional norm is formulated in such a way that it can be applied spontaneously and 
the ordinary legislation does not regulate the issue or regulates it only partially. The 
direct application of the Constitution does not lead to a conflict between the con-
stitutional norm and the provisions of the ordinary law, but it comes down to the 
adoption of the constitutional norm as the essential basis of the ruling. 

The most common situation is the co-application of the constitutional norm and 
the statutory provisions governing the particular issue. The constitutional standard 
plays a fundamental role in the interpretation of the detailed provisions of the law, 
because if logic is possible to adopt several different interpretations of the law, the 
court will have to give priority to such an interpretation, which corresponds most 
fully to the contents expressed by the constitutional norm.

If there is a conflict between the constitutional standard and specific statutory 
provisions, modifications will be applied. This conflict should be removed by in-
terpretation, by finding such an understanding of the provision of the law, which 
will allow for its conformity with the constitution (the so-called interpretation tech-

70  Ibidem, p. 20-21.
71  Zob. A. Zieliński, Sprzeczność aktu normatywnego niższego rzędu z ustawą w orzecznictwie Naczel-
nego Sądu Administracyjnego, „Przegląd Sądowy” 1993, book 11-12, p. 51-60.
72  A. Mączyński, Bezpośrednie stosowanie Konstytucji…, op. cit., p. 5.
73  S. Wronkowska, W sprawie bezpośredniego stosowania…, op. cit., p. 22.
74  L. Garlicki, Bezpośrednie stosowanie konstytucji…, op. cit., p. 23-25; L. Garlicki, Polskie prawo kon-
stytucyjne…, op. cit., p. 44-45.
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nique in accordance with the Constitution). When this is not possible, the court is 
obliged to take actions aimed at removing the unconstitutional provision of the law 
from the system of law.

In the case of spontaneous application, constitutional norms are the essential 
basis for a resolution which will be based exclusively on the provisions of the Con-
stitution75. The question at issue is whether the content of the judgment of the court 
or of another body can be directly determined by the norm articulated in the con-
stitution, and therefore whether the constitutional norm may be a substantive basis 
for a court judgment76. The former view that the norms of the constitution may be 
the basis for the acts of the application of law by various authorities other than the 
courts, has been questioned for axiological reasons today. For the sake of human 
rights protection, there established the conviction that the content of the judicial 
decision can be also determined by the norms contained in the acts of international 
law and the norms contained in the basic law. Recognition that the norms contained 
in the Constitution may designate the content of court rulings required to advocate 
for a specific pattern of direct application of the Constitution77. For the direct ap-
plication of constitutional norms by the courts, it was necessary to fulfill one more 
condition, i.e. the substantive basis for the act of constitutional application by the 
courts can be only those norms that are “concrete” and “unequivocal”, that it is tech-
nically possible to base settlement on them78. Entities applying the law should base 
their decision directly on the provisions of the Constitution if these provisions are 
sufficiently precise and unambiguous to allow them to refer to specific situations in 
the legal context. Provisions are applied directly in which the formulated norms are 
suitable for the so-called spontaneous implementation, without the need to express 
them in ordinary law. Rules should be formulated unequivocally and decisively at 
the same time79. An example of such rules is, according to the case law, a regulation 
guaranteeing the right to a legal proceeding. Hence, it is assumed that if there is no 
explicit provision in the Polish legal system of a law providing for judicial protec-
tion in respect of the protection of fundamental freedoms or constitutional rights, 
such guarantee shall be granted to any person directly under Art. 45 section 1 and 
Art. 77 section 2 in connection with Art. 175 and Art. 177 of the Constitution and 
the case should be recognized by a common court80. The criterion of unambiguous 
formulation of the provision is also mentioned to the statement that the provision 
of the Constitution cannot be an independent basis for resolution. For example, this 
applies to art. 2 of the Constitution, whose general nature excludes the sole basis of 

75  See judgment of the Supreme Court of 8.5.1997, I PKN 125/97, OSNAPiUS 1998, no. 5, item 152.
76  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 11.
77  B. Banaszak, Prawo konstytucyjne, Warsaw 1999, p. 90-92.
78  L. Garlicki, Bezpośrednie stosowanie konstytucji …, op. cit., p. 24.
79  See the Supreme Court resolution of 18.1.2001, N III ZP 28/00, OSNAP 2001, no. 7, item 210.
80  Ibidem.
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an individual decision, does not preclude its inclusion in the interpretation of other 
provisions. It is unacceptable to apply art. 2 alone, but its co-application is accept-
able81. Currently among the norms concerning the rights and freedoms of an indi-
vidual, except the sphere of economic and social rights, the so-called self-executed 
standards are the rule. The constitutional norms, defining the scope of the protec-
tion of individual freedoms, do not require “intermediary” and “concretizing” laws. 
Such laws could limit the scope of the individual’s protected freedom, but only if 
the Constitution so authorized the legislator. And only in those above-mentioned 
events the scope of individual freedom would be co-defined by the law82.

Reference to the criterion of unambiguity of provisions can in practice make it 
difficult to determine which of these provisions can be applied directly. The great-
est difficulty is to identify among the constitutional norms those that may be the 
substantive basis of a judicial ruling. There is also no effective tool to decide which 
constitutional standards can be effectively applied by the court83. It can only be ac-
cepted that, since the direct application of the Constitution is a principle, all doubts 
should be explained in favor of this principle84. Unambiguous standards of conduct 
which may be the basis of a court judgment are expressed primarily in the provi-
sions defining the freedom of the individual and in the provisions conferring spe-
cific rights on the individual85.

Therefore, not in any case, the Supreme Court, by basing its rulings on the provi-
sions of the Constitution, analyzes their unambiguity, but points out that it suffices 
to state that the conflict of constitutionally protected rights and freedoms is settled 
according to the constitutional law of conflict of laws and in no way is it about an 
irremediable contradiction between these rights and freedoms, as this would inevi-
tably lead to the construction of hierarchies of constitutional rights and freedoms, 
which is not justified in the provisions of the Constitution. Assessing the limitations 
of constitutional freedoms should be based on the constitutional legitimacy of this 
freedom. Freedom in the constitution should be considered from the point of view 
of its content and substance, and not merely from the point of view of the statutory 
limitations of a given freedom. Without a deeper constitutional analysis of this free-
dom, the formulation of an evaluation of the boundaries of a given freedom, and 
in particular of the alleged irremediable contradiction between that freedom and 
other constitutional rights and freedoms, must be considered superficial and ac-
cidental. Such settlements should be made in any form or arbitrarily86. The collision 
of constitutional principles, which consists in limiting the rights expressed in the 

81  See the Supreme Court resolution of 2.9.1999, III RN 92/99, OSNAPiUS 2000, no. 15, item 568.
82  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 14.
83  Ibidem, p. 13.
84  Ibidem, p. 13.
85  S. Wronkowska, Z. Ziembiński, Zarys teorii prawa …, op. cit., p. 103 and following.
86  See the Supreme Court judgment of 5.1.2001, III RN 38/00, OSNAPiUS 2001, no. 18, item 546.



ALEKSANDER GOŁĘBIEWSKI, REVIEW OF THE CONSTITUTIONALITY... 49

Constitution, should be established on the basis of the constitutional rules of con-
flict. The permissible range of restrictions on freedom should be determined solely 
on the basis of the constitutional provisions, and then it should be decided whether 
the restriction is beyond the scope. The basis for resolving the conflict of constitu-
tional principles is expressed in Art. 31 sec. 3 of the Constitution, the principle of 
proportionality. In the Supreme Administrative Court’s assessment, the direct ap-
plication of the constitution does not lead to an indication of a conflict between the 
constitutional norm and the provisions of the ordinary law, but it comes down to 
the adoption of a constitutional norm as the principal basis for resolution87.

Regarding constitutional norms, which designate specific entities with simple pro-
hibitions or prescriptive behavior, they cannot be the basis of judgments of the criminal 
court - as the fundamental principles of our legal culture determine - because the court 
decides solely on the basis of rules that order (or prohibit) to behave in a certain way 
under the threat of punishment, and such norms are not contained in the constitution88.

When issuing a ruling the court directly apply the constitutional standard when 
the substantive basis for the resolution of the case will be contained only in the con-
stitution and in the situation where the law repeats literally the norm of the same 
content as the constitutional norm. The problem arises when a statutory norm that 
could be a substantive basis for resolution is in the judgment of a court incompat-
ible with the Constitution. There are two possible situations, i.e. the court refusing 
to apply an unconstitutional statutory norm may not find a basis of the settlement 
in the constitution, or by refusing to apply a statutory standard may settle the matter 
on the basis of the norm articulated in the Constitution. 

In order to find a solution to this situation it is necessary to indicate what kind 
of conflict of norms is occurring. Two notions of nonconformity of norms are es-
tablished - formal and praxeological incompatibilities89. Norms are praxeologically 
incompatible if it is possible to implement each of them, but the implementation of 
one of them nullifies the partial or full effect of implementation of another norm90. 
The legal doctrine has not worked out effective conflict rules to eliminate praxe-
ological discrepancies, the removal of which would require legislative intervention. 
The second type of nonconformity of norms is the formal incompatibilities that 
arise primarily as a result of a defective legislative technique. Such an incompatibil-
ity of norms is, for example, where one norm commands someone to do something, 
while the other in the same situation, prohibits the same entity to do something or 
orders him to do something that prevents the implementation of the first norm. 

87  See the judgment of the Supreme Administrative Court of 24.10.2000, V SA 613/00, ONSA 2001, 
no. 2, item 57.
88  S. Rozmaryn, Konstytucja jako ustawa zasadnicza PRL¸ Warszawa 1967, p. 309 and following.
89  S. Wronkowska, Z. Ziembiński, Zarys teorii prawa …, op. cit., p. 181-183.
90  S. Wronkowska, W sprawie bezpośredniego stosowania …, op. cit., p. 16.
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Formal discrepancies can be removed using the rules of conflict of laws developed 
in the legal culture91. Using indisputable conflict rules to remove incompatibility 
between constitutional and statutory norms is not a direct application of the Consti-
tution.92 Collision rules serve to eliminate certain elementary technical errors of the 
legislator. Their use to remove incompatibilities between standards requires careful 
consideration of the nature of the conflicting standards. Incompatibilities may arise 
between the same type of standards (each is a substantive standard or each one is 
a competence standard) and between the norm of legislative competence and the 
substantive or competence standard that has arisen as a result of making use of that 
competence. While the collision rules make it possible to settle only the incompat-
ibilities between the norms of the same type93.

Substantive standards which may be the substantive basis for the resolution of 
a  legal proceeding may be expressed in the constitution and in the law in three 
ways: 1) both acts contain a standard with the same content, or 2) the substantive 
norm with a specific content contained in the constitution is earlier than the norm 
with the non-compliant content articulated in the law and 3) the substantive stand-
ard with the specified content contained in the constitution is later than the norm 
with the content inconsistent with it expressed in the statute. In the first case, both 
when the norm provided in the law is later than the constitutional norm and when 
the constitutional norm is the later norm, the statutory norm should be denied the 
binding character and the constitutional norm should be applied on the basis of the 
rules of conflict of law, lex superior derogat legi inferiori and lex posteriori superiori 
derogat legi inferiori. In the second case, the basis for the resolution is the norm stat-
ed in the constitution. The application of the statutory standard is denied based on 
the principle lex superior derogat legi inferiori. In the last situation, a constitutional 
standard is applied, regardless of whether the scope of application or standardiza-
tion of the constitutional norm is the same as the earlier statutory norm, or if their 
scopes are only partially94. The incompatibility of norms is removed through the 
application of the principle lex posteriori derogat legi priori.

The above considerations show that the control of the constitutionality of law in Po-
land despite the adoption of a concentrated model of this protection is dispersed. In this 
way, certain powers, although to a limited extent, are granted to other bodies than the 
Constitutional Tribunal, in particular the common and administrative courts. This is due 
to the ever-increasing appeal of the courts to the idea of human rights and fundamental 
freedoms, which are described in the norms of the Constitution as well as in the norms of 

91  Z. Ziemski, Rola i miejsce reguł kolizyjnych w procesie dekodowania tekstu prawnego, RPEiS 1978, 
book 2, p. 1-15.
92  S. Wronkowska, W sprawie bezpośredniego stosowania … op. cit., p. 18-19.
93  Ibidem, p. 17-18.
94  Ibidem, p. 18.
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international law. The creation of a mixed model of constitutional control is thus possible 
through the adoption by the legislator of the principle of direct application of the Constitu-
tion. The empowerment of bodies exercising the right to base their decisions on individual 
issues on constitutional norms means that these norms may constitute an independent ba-
sis for resolution, be co-applied with statutory norms, or cause a modification of statutory 
norms if there is a finding of nonconformity between constitutional and statutory norms. 
Non-conformities of this kind, which are content-related, may be resolved independently 
by the law-enforcing authority on the basis of existing principles of interpretation of the 
legal text. This does not apply only to inconsistencies between standards which are proce-
dural. In this case, the Constitutional Tribunal is the exclusive competence in this respect. 
It should be borne in mind that the decisions of other organs than the Constitutional Tri-
bunal are only incidental and will not have a universally binding validity, but may, how-
ever, affect the compliance of the law with values expressed in the Constitution.
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Summary: Polish Constitution has introduced the principle of direct application of the 
Constitution, which imposes on all the state organs, especially the courts, not only the 
right, but the obligation to refer to the norms set forth in the Constitution as a direct 
basis for a resolution. In this context, there is a problem of the right of every judge to 
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refuse to apply a provision of the law which, in his opinion, is contrary to constitutional 
standards without directing a legal inquiry into the Constitutional Tribunal.

Keywords: Constitution, direct application of the Constitution, Constitutional Tribu-
nal, control of constitutional law, nonconformity of norms, spontaneous application, 
coexistence, judicial review

KONTROLA KONSTYTUCYJNOŚCI PRAWA W RAMACH 
BEZPOŚREDNIEGO STOSOWANIA KONSTYTUCJI

Streszczenie: Konstytucja RP wprowadziła zasadę bezpośredniego jej stosowania, która 
nakłada na wszystkie organy państwa, zwłaszcza sądy, nie tylko prawa, ale i obowiązek 
odwoływania się do norm wyrażonych w konstytucji jako bezpośredniej podstawy roz-
strzygnięcia. W tym kontekście pojawia się problem uprawnienia każdego sędziego do 
odmowy zastosowania przepisu ustawy, który w jego ocenie jest sprzeczny z normami 
konstytucyjnymi bez kierowania zapytania prawnego w tej sprawie do Trybunału Kon-
stytucyjnego. 

Słowa kluczowe: konstytucja, bezpośrednie stosowanie konstytucji, Trybunał Konsty-
tucyjny, kontrola konstytucyjności prawa, niezgodność norm, samoistne stosowanie, 
współstosowanie, judical review
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IS A COMPREHENSIVE REFORM OF THE LAW-MAKING 
PROCESS NECESSARY IN POLAND? A VOICE IN THE 

DISCUSSION

INTRODUCTION

There have been proposals in the public debate to improve the process of legislation 
and law-making in Poland. These demands are extremely important given the fact that 
only a stable, understandable and transparent law can be a guarantee of social and eco-
nomic order. It seems that the weakness of the legislative system in Poland results mainly 
from the lack of a professional background for political and strictly legislative activities, 
lack of institutional order in the law-making process and low-quality legal regulation of 
this process. In addition, a serious problem is the level of participation, which does not 
allow civilization of the law-making process. As rightly noted by G. Kopińska ‘one of the 
inalienable features of this process, more and more commonly accepted in democratic 
countries, is its transparency and participation1.

* PhD; Faculty of Administration and Management of the Humanitas University in Sosnowiec.
1 See G. Kopińska, Najważniejsze wnioski i  rekomendacje, [in:] G. Kopińska, G. Makowski, P. Wa-
glowski, M. Wiszowaty, Tworzenie i konsultowanie rządowych projektów ustaw, Warsaw 2012, p. 7.
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Transparency can be ensured through the creation and observance of clear pro-
cedures, the publication of all documents and the disclosure of all decision-makers 
during the preparation of a law, while participation means inclusion of citizens in 
the decision-making process2. In the law-making process, this means that all in-
terested parties can participate at every stage of the creation of a  law. It must be 
remembered that it is not only about simply seeking opinions, but about the possi-
bility of actual participating in a dialogue between the governing and the governed. 
As M. Grosicki rightly observes, the foundation of the idea of participation is the 
assumption that an enormous number of good ideas for solving public problems 
arises outside the administration (or at its lower levels), because the citizens have 
the greatest knowledge about the sources of social problems3.

It is well known that the more discussions and consultations are in the process of 
creating assumptions for legal acts, the greater the chance of avoiding mistakes and 
the chance that the citizens will approve the existing legal system and observe the 
law. Therefore, the government should care about, except in exceptional cases, the 
widest possible consultation. A comprehensive draft consultation gives the govern-
ment an important argument in favor of maintaining specific institutions, which are 
often modified in the course of parliamentary battles.

Below an attempt was made to subjectively identify four phenomena and ele-
ments of the law-making process which, according to the author, require a quick 
change. At the same time, solutions were indicated that could significantly contrib-
ute to improving its quality. Of course, one must be aware of the fact that the prob-
lem of the quality of lawmaking is much more complex and can not be exhausted 
in such a short text. Perhaps, however, this text will be an incentive for further re-
search, in which other phenomena and elements of the law-making process that 
require repair will also be raised.

THE PHENOMENON OF LAW INFLATION

There is no doubt that in our country we are currently dealing with legislative infla-
tion - an excessive number of new or amended legal acts, disproportionate to the real 
needs of the state, economy and citizens. I share the opinion of the former president 
of the Constitutional Tribunal, J. Stępień that ‘the source of over-activity in legislation 
lies in the distrust of everyone to everyone. It seems to us that if we precisely define 
all possible measures, we will prevent fraud, circumvent of prohibitions, and ignoring 

2  An in-depth analysis of the participation idea can be found in: D. Długosz, J.J. Wygnański, Obywa-
tele współdecydują, Warsaw 2005.
3 See M. Grosicki, Konsultacje społeczne jako forma partycypacji obywateli w  procesie stanowienia 
prawa, [in:] T. Stanisławski, B. Przywora, T. Jurek, Reformy ustrojowe w Polsce 1989-1998, Lublin 2014, 
p. 178.
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orders’4. Such excessive casuistry undoubtedly contributes to the inflation of the law. 
This phenomenon is also strictly, in my opinion, related to over-activism of deputies. 
Democracy does not expect deputies to write law but to legislate. Nevertheless, depu-
ties themselves, in groups, commissions, and even in the plenary session, make provi-
sions regarding matters that they most often have no idea about. This causes that very 
often the original draft has little to do with the adopted content of the law.

The reasons for excessive inflation of law in Poland are often indicated by socio-
economic changes after 1989, the adoption of a new Constitution in 1997 and the 
need to adapt Polish law to European law in the context of Poland’s membership of 
the European Union. It seems, however, that these factors are clearly overestimated. 
Despite the passage of more than 10 years from the date of Poland’s accession to the 
European Union, the number of new law is not decreasing, but on the contrary - it is 
growing. In addition, putting the blame merely to the membership in the European 
Union seems to be an unconvincing argument if we look at the experience of other EU 
Member States. For example in the Czech Republic in 2014 six times less normative 
acts were adopted than in the same period in Poland, and in the Federal Republic of 
Germany – twenty-four times less5. Currently, the differences are even greater consid-
ering the fact that in recent years (2014-2017) the number of adopted legal acts (only 
laws and ordinances) has grown drastically: while in 2014, 25634 pages of various 
normative acts were adopted, in 2015 – 29843, in 2016 - 31906 in the first half of 2017 
it was already 17440, i.e. 36% more than in the same period of the previous year6. 

As J. Kochanowski rightly pointed out, ‘it is significant that the tendency of the leg-
islator to create new normative acts gains strength in the years in which the elections 
take place. Then, legislation never falls back to the previous level, but the tendency to 
regulate further increases. Often, this is connected with the need to amend the previ-
ously adopted bad law7. A clear pathology is that even laws that have not yet come 
into force are subject to amendments, as exemplified by the history of the Penal Code 
in 19978. Thus J. Kochanowski rightly pointed out that ‘extremely frequent changes 
to amending acts actually prevent any stabilization of practice and jurisprudence. In 
practice, there are even doubts about the content of the applicable legal status’9.

So what causes this peculiar legislative diarrhea? There are at least several causes. 
It seems that the most important of them is the low quality of the law. It is the im-

4 J. Cipiur, Od inflacji cen gorsza jest inflacja prawa – wywiad z prof. Jerzym Stępniem, http://www.ob-
serwatorfinansowy.pl/forma/rotator/od-inflacji-cen-gorsza-jest-inflacja-prawa [access: 03.09.2017].
5  Quoted from: Barometer of stability of the legal environment in Poland - http://barometrprawa.
pl/#p4 [access: 03.09.2017].
6  Ibidem.
7 J. Kochanowski, Deregulacja jako pierwszy etap reformy systemu tworzenia prawa, [in:] Wymiar 
sprawiedliwości i legislacja, „Ius et Lex” nr 1, Warsaw 2005 p. 216.
8 During the 18 years of its validity, this Act was amended almost 70 times.
9  J. Kochanowski, Jak powinno być tworzone prawo w Polsce? Reforma procesu stanowienia prawa – 
Rada Stanu, http://www.rpo.gov.pl/pliki/12087762480.pdf [access: 03.09.2017].
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perfection of the law that makes it necessary to change it frequently. The reasons for 
this low quality include: too fast proceeding during law-making10,’ improper coop-
eration between entities involved in it’11, excessive modification of draft laws during 
the legislative process consisting, for example, in far-reaching changes introduced 
to government drafts at the commissioning stage, often distorting their sense; lack 
of due diligence in the consultation procedures being undertaken; lack of due dili-
gence of the regulatory impact assessment.

Another extremely important reason is too frequent changes of legal provisions. 
Very often lawmakers recognize that the only remedy for imperfection of legal pro-
visions is their change. It is worth noting that the correction of regulations should 
take place only when it is really necessary and cannot be avoided. Often a similar ef-
fect could be obtained by applying the legal provisions accordingly12. Small changes 
that are not necessary seriously hinder the lives of recipients of legal provisions. 
Meanwhile, the analysis of the structure of laws passed in the last terms of the Sejm 
clearly indicates a continuous increase in the number of amending laws.

While in the 4th term of the Sejm they constituted 61% of all adopted laws, in 
the 5th term of office it was 65.10% in the 6th term – 77% in the 7th term of the 
Sejm the percentage was as high as 81.27%. This flood of amending laws means that 
transparency and stability of the law become only wishful thinking.

A certain problem is also a kind of ‘omniscience’ of legislators. Often they cannot 
fully imagine the practical consequences of the changes being introduced, which 
causes them to depart from the realities of regulating often very specialized areas 
of socio-economic life. It seems that these problems could be easily avoided by lis-
tening carefully to the voice of representatives of different environments. The role 
of consultations seems to be extremely important in this context. Also excessive 
bureaucracy is of great importance expressed in the fact that lawmakers often try 
to excessively interfere in social and economic life, regulating even those issues that 
do not require it. It seems that this kind of approach results from the fact that those 
responsible for law-making often do not realize what consequences from the point 
of view of the transparency of the legal system entail the regulation of a new (so 

10 Research carried out by Grant Thornton shows that in 2016 the average time of work on the bill 
from the moment the bill was submitted to the marshal’s council to be signed by the president was 
only 77 days against 122 in 2015 and 201 in 2000-http://barometrprawa.pl/#p4 [ access: 03.09.2017].
11  Especially in recent times, there is evident marginalization of the Senate’s position in the course of 
legislative proceedings. In 2016, as many as 67% of the Act came into force without any amendments of 
the Chamber of the second Polish Parliament while in 2010 it was only 42% and in 2005 - 30%. Simi-
larly, in the case of the president, there is a tendency to sign laws more quickly. In 2016, on average, 
only 11 days passed from receipt of the act to the moment of signing. Even in 2010, it was 19 days and 
in 2000 - 25 days. Of course, a quick signing of the law by the president can also have its good sides, but 
from the point of view of the quality of the law, the president and his expert base are the last instance 
that can still catch legislative and substantive errors in the laws.
12 M. Borski, O potrzebie reformy polskiego systemu stanowienia prawa, „Przegląd Prawa Konstytucyj-
nego” 2016 no.5, p. 228.
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far unregulated) issues13. The last, by far the least important reason for the increase 
in the amount of law is a noticeable tendency for the government and parliament 
to harmonize the texts of the most important normative acts. However, this cause 
should not be overestimated. In 2014, the parliament adopted a total of 907 pages of 
uniform texts14 which, taking into account the scale of the new law, is a drop in the 
sea, slightly exaggerating the statistics.

There is no simple remedy for improving this state of affairs. First of all, one 
should start with a thorough analysis of the regulatory impact assessment not only 
at the level of submitting a bill, but also at further stages of the legislative proce-
dure. This should be followed by a change in the rules on public consultation. Other 
objections often arise from the solution of modifications undertaken by the appli-
cants as part of the reform of a given act and other acts. In these conditions, apart 
from the amendment of one main law, we have ‘by the way’ changed provisions of 
many acts, sometimes of key importance from the point of view of public finances. 
It seems that such solutions do not lead to the overriding objective that the legisla-
tor should have - transparent law, and at the same time effectively solving citizens’ 
problems. Certainly worth considering in the doctrine for some time is the postu-
late to restore the Constitutional Tribunal’s competence in the field of universally 
binding interpretation of law. In order to improve the legislative process, the leg-
islator should consider the postulate to amend the Constitution of the Republic of 
Poland and explicitly allow the basic law the possibility to proceed with a law draft 
at the first reading of the committee15.

It seems that such a solution would rationalize the process of legislating by in-
creasing the role of Sejm committees in it16 as currently a  significant part of the 
activity aimed at implementing EU legal acts into the Polish legal system constitutes 
a major part of the legislative activity of the Sejm17.

13 Ibidem.
14 Quoted after: Barometer of stability of the legal environment in Poland - http://barometrprawa.
pl/#p4 [access: 19.11.2015].
15 Seealso: A. Pogłódek, B. Przywora, Glosa do wyroku Trybunału Konstytucyjnego z dnia 7.11.2013 r. 
(K 31/12) w sprawie oceny konstytucyjności trybu uchwalenia ustawy z 18.08.2011 r. o zmianie ustawy 
– Prawo o ustroju sądów powszechnych oraz niektórych innych ustaw, „Krajowa Rada Sądownictwa”, 
Warsaw 3 (24) /2014, p. 9.
16 This postulate seems to be all the more justified since in recent years the substantive work of MPs in 
the Sejm committees has been an increasingly overlooked stage in legislative proceedings. In 2016, in 
the case of as much as 46% of the acts after the first reading, the second one immediately followed (no 
committee work) or the work (until the report on the committee’s work was prepared) lasted only one 
day. After the second reading, most often the third reading followed (without additional committee 
work). It was as much as in 85% of the cases. This tendency seems very dangerous, because the lack of 
deeper reflection at the Sejm committee meeting may further reduce the quality of the law. In this way, 
the possibility of analyzing the adopted regulations is limited not only by the members themselves, but 
also by the experts and legal services of the Sejm.
17 Ibidem.
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PROBLEMS WITH THE PRACTICAL APPLICATION OF THE 
PROCEDURE OF REGULATORY IMPACT ASSESSMENT (OSR)

Article 3 § 2 point 4 of the Rules of Procedures of the Sejm, requires the appli-
cant to present the expected social, economic, financial and legal consequences. The 
effects of the proposed regulation should therefore be estimated before submitting 
the draft law in the Sejm. It is worth noting that the above provision is correlated 
with § 1 Section 1 point 3 ‘Principles of legislative technique’18, according to which 
the decision to prepare a draft law is preceded by the determination of the expected 
social, economic, organizational, legal and financial effects of each of the solutions 
considered. As one can see the provisions of ‘Principles of legislative technique’ still 
require the determination of organizational effects, which the Rules of the Proce-
dures of the Sejm do not mention. The requirement to present the aforementioned 
effects is carried out by the Council of Ministers through the development of regu-
latory impact assessment (OSR). The OSR is therefore an obligatory element of the 
justification for the governmental draft law. Unfortunately, justifications for draft 
laws prepared by other entities having a  legislative initiative (including groups of 
deputies) do not have to include this important element.

It is worth emphasizing that in the OSR the legislator focuses only on the finan-
cial consequences that the proposed regulations will cause in the public sphere. It 
completely ignores the private sphere. This seems to be the greatest weakness of this 
important institution. It is worth noting that no regulations (including the rules 
resulting from the ‘Better Regulations 2015’ program) in the least extent oblige to 
make any, even preliminary estimates of benefits or financial costs, which relate to 
private entities. In practice, the reader of the OSR and the justification for the draft 
law does not know which private entity and what financial benefits should be paid 
under the new regulation nor who should bear the costs and what costs should 
be incurred. Taking this into account, it is impossible to resist reflection that such 
a state of OSR regulations is a targeted procedure that serves to conceal from the 
public the real game of interests in the legislative process19.

It is also a serious problem to determine the effects of these draft laws that have 
been amended at subsequent stages of the legislative procedure. Following these 
changes - in current solutions - there is no update of the effects of the proposed 
regulation. Consequently, this means that the costs of implementing the law in the 
form ultimately adopted by the Sejm of the Republic of Poland may significantly 
differ from those that were planned in the draft at the time of its submission. Under 

18  Regulation of the Prime Minister of June 20, 2002, regarding the Principles of legislative technique 
(unified text Journal of Laws of 2016, item 283).
19 For more information see M. Borski, R. Glajcar, B. Przywora, Postępowanie ustawodawcze w Polsce 
– prawo, zwyczaje i praktyka, Kraków – Sosnowiec – Katowice 2015.
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such conditions, it is difficult to plan the total costs associated with the implementa-
tion of the passed law. This state of affairs is absolutely unacceptable20. It is clearly 
visible that the adopted regulatory impact assessment model applies only to a draft 
submitted to the Sejm, and not to the adopted law. Therefore, it seems reasonable 
to introduce changes by imposing on the applicant a  draft the obligation to up-
date the final costs in the case of amendments and submit the total costs before the 
adoption by the Sejm. The introduction of such a solution is necessary to illustrate 
both positive and negative consequences, in particular the forecasted effects of the 
introduced amendments for the state budget and budgets of local government units.

It is also very important to pay attention to whether all draft justifications con-
tain a complete list of entities with whom the draft was to be consulted and whether, 
and if so, to what extent the draft affects the public finance sector, including the state 
budget and the budgets of local government units, the labor market, competitive-
ness of the economy and entrepreneurship, including the functioning of enterprises, 
regional situation and development21. In this respect, the services assessing the draft 
are of key significance. The services should precisely analyze the submitted drafts 
whether they meet formal requirements, and in the case of irregularities, return 
them to be completed. It would also be reasonable to introduce an obligation to as-
sess the impact of regulation ex post. Such a solution would improve the quality of 
the law and its order by eliminating unnecessary regulations22.

The compulsory part of the OSR is the presentation of the results of consulta-
tions conducted with all key stakeholders. Preparation of reliable regulatory impact 
assessments (OSR) is not possible without the participation of citizens and entre-
preneurs, in other words, widely conducted social consultations. Common pub-
lic consultations guarantee high quality of law. Listening to the opinions of a wide 
range of representatives of the society, one can check whether in practice the policy 
in a given field functions properly. As rightly noted by G. Kopińska ‘in most cases 
of draft regulations, regulatory impact assessment (OSR) contains an incomplete 
list of entities with whom the project should be consulted and information that the 
draft regulation will have no impact on the public finance sector, including the state 
budget and budgets of local government units, the labor market, competitiveness 
of the economy and entrepreneurship, including the functioning of enterprises, re-
gional situation and development“23.

20 M. Borski, Kilka uwag na temat słabości polskiego systemu stanowienia prawa, [in:] M. Paździor, 
B. Szmulik, Fundamentalne wartości i  zasady ustrojowe. Model konstytucyjny a  praktyka ustrojowa 
w Polsce, Lublin 2016, p. 28.
21  Ibidem.
22  M. Borski, R. Glajcar, B. Przywora, Postępowanie…, p. 223.
23 See G. Kopińska, Słabości polskiego systemu stanowienia prawa – obraz sytuacji z punktu widzenia 
organizacji pozarządowej, https://www.prezydent.pl/download/gfx/prezydent/pl/defaultopisy/2411/2/
1/01kopinska_grazyna_slabosc_systemu_diagnoza.pdf [access: 03.09.2015].
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There is no doubt that there may be serious barriers in the consultation process that 
adversely affect the legislator’s desire to consult. First of all, attention should be paid to 
the lack of will to conduct consultations justified by the legislator by having a democratic 
mandate. Obtaining it means the right to exercise power, but also creates a kind of obli-
gation to be accountable to the electors. Of course, always the final decision belongs to 
those who have such a mandate, but this should not undermine the value of consultation 
processes and authorize to claim that victory in the election exempts from consultation. 

A great ‘sin’ of consultation processes is also their apparentness. This is always the 
case when consultations are conducted in a situation where one cannot or does not in-
tend to introduce any changes to the planned activities under the influence of their re-
sults. A common impediment in conducting consultations is also the fear of creating 
unrealistic expectations, launching a kind of ‘concert of wishes’ or the transformation 
of consultations into conflict. Such conflict becomes inevitable, for example, when it is 
necessary to devote the interests of individual groups to a broader public interest. Ex-
perience, however, teaches that abandoning consultation processes does not remove 
conflicts, but only shifts them in time and makes them often even more violent.

The common problem is also the common misunderstanding of the nature of con-
sultations. They are often confused with negotiations, which means that the legisla-
tor starts from the erroneous assumption that only those entities that have the value 
of representativeness can participate in them. It is also very common to confuse the 
openness of the legislative process with its participatory nature. By way of example, 
the insertion of documents in the BIP (the Public Information Bulletin PIB) satisfies 
the first, but it is not a sufficient condition to talk about the consultation processes. 
Equally frequent is the identification of public opinion polls with consultations. Re-
search of this kind may support decision-making, but they generally lack the basic 
feature of consultation, which is the reference to the comments. The essence of con-
sultation is communication, and this is missing in public opinion research.

Taking into account the experience of non-governmental organizations often 
consulting the most varied normative acts drafts, there is no doubt that there are 
problems with the practical application of the consultation procedure. G. Kopińska 
draws attention to this, showing a pretty depressing picture. According to her ‘The 
ministries behave passively, expect that interested parties will make comments 
themselves. Most ministries do not go beyond their established list of partners. In 
order to send comments to draft laws under the consultation, an extremely short 
time is set, often a few days. The rule is that the ministries do not refer to the com-
ments they have sent to the draft laws. Therefore, the opinion on drafts for non-
governmental organizations is rather an action to mark their position - with the 
feeling that there is no impact on the shape of the draft at this level’24.

24  Ibidem.
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So what should be done to increase the importance of consultations - as an im-
portant tool of social participation in the law-making process?

First, it seems reasonable to introduce a second phase of the consultation pro-
cess that could take place before the third reading begins. This would only apply to 
those projects that have been amended. The fact that the original shape of the draft 
(subject to public consultation) may significantly differ from the one being voted 
on in the third reading confirms the example of one of the amendments to the law 
on the system of common courts. In May 2009, the Ministry of Justice submitted 
a draft amendment to the Act of 27 July 2001 on the Law on the System of Com-
mon Courts. This project has been subject to extensive external consultations. At 
the time of the government’s adoption (October 2010), it differed significantly from 
the original shape. Therefore, in the course of the public hearing (11 January 2011), 
there was a charge from the First President of the Supreme Court that the draft was 
not presented to him for consultation in accordance with statutory requirements. 
The Ministry of Justice, however, claimed that these allegations are unfounded, as 
the draft was presented to the First President of the Supreme Court. The problem 
was that the First President of the Supreme Court consulted the original project, 
not the one that was created in the course of further work25. Although the case 
concerned the stage before the implementation of the legislative initiative, it seems 
that it would be just as easy to talk about these problems with respect to the relation 
original draft - the draft after the amendments.

There is no doubt that it is justified to develop a  single and coherent model of 
conduct for consultations, especially those projects for which amendments have been 
made. It is necessary to create a uniform ‘consultation base’, from which one could get 
information on the subject of one’s comments on an ongoing basis. One can consid-
er in this respect the improvement of solutions already adopted in the government’s 
public consultation portal: http://www.konsultacje.gov.pl/. On the other hand, pub-
lic consultations regarding drafts for which amendments were submitted could take 
place on a website specifically opened for this purpose, for example on the websites of 
the Government Legislation Center or the Sejm of the Republic of Poland.

It is important that the scope of public consultations is as wide as possible (in 
particular, invitations to participate in consultations should be addressed to those 
whose planned solutions are to be addressed) and that all interested parties should 
be able to express their opinion in a simple way. Therefore, the adopted procedural 

25  The first President of the Supreme Court indicated that the Supreme Court received letters from 
the Minister of Justice of May 20, 2009 and October 13, 2009, for which answers were given. However, 
according to the First President of the Supreme Court, these letters were to be considered as assump-
tions for the draft, not the final draft. The first President of the Supreme Court said he had not received 
the final draft before its adoption by the Council of Ministers. See the letter from the First President of 
the Supreme Court to the Marshal of the Sejm of January 19, 2011, available at: http://orka.sejm.gov.
pl/Druki6ka.nsf/0/1C381EF804225410C125782B00369BA7/$file/3655-001.pdf.
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solutions in this respect must be maximally deformalized. Otherwise, it may dis-
courage you from participating in the consultation. If the legislator specifically in-
vites certain institutions for consultation, the list of these institutions and the jus-
tification for their choice should be public. It seems necessary to create a coherent 
system for conducting public consultations, which will clearly indicate what con-
ditions should be fulfilled by consulting a given draft, in particular regarding the 
taxonomy, i.e.: precise definition of the reviewing entity, the act to which remarks 
are made, then detailed legal and factual justification, finally defining the person 
representing the entity (drawing up the opinion), etc.

The solutions regarding the timing of consultations and the rules for the ap-
plicant to inform about their implementation remain to be changed. Above all, the 
deadlines that applicants set for consultants are too short. The introduction of the 
solution adopted in Article 19 § 2 of the Trade Unions Act, pursuant to which the 
organs of government administration and local government bodies direct the as-
sumptions or legal acts drafts within the scope of trade union tasks to the appropri-
ate statutory authorities of a union, specifying the date of submission of opinions 
not shorter than 30 days. This deadline can be shortened to 21 days due to impor-
tant public interest. It is worth noting here that the argument about prolonging 
the legislative process caused by seeking additional opinion seems to be completely 
misguided26. Considering the fact that despite a significant shift of legislative com-
petence on the EU legislator, the amount of law established by the Polish parliament 
has not only decreased, but inversely increased, it seems reasonable to postpone 
the extension of the law-making process, which will result in a longer time to think 
about specific solutions and fewer reckless legislative decisions.

It is also necessary to specify precisely the period to which consultations may 
be carried out. The following solution can be considered: the first stage of consulta-
tions up to the end of inter-ministerial consultations, while the second stage, e.g. 
within 14 days from the second reading. The last stage of consultations – currently 
marginalized and often overlooked – should be the stage of post-legislative con-
sultations. The stage should start around 2-3 years after the entry into force of the 
legislative solution and should involve the examination - by, for example, consulta-
tions in the expert group – whether the implemented law achieves the objectives set 
for it or whether it has negative effects. A very good idea seems to be the codification 
of consultation regulations. Currently, these provisions are scattered in acts of varying 
rank, they are insufficiently clear and transparent to citizens, which in practice often 
makes consultations illusory. Especially at the governmental stage of legislative work, 
there is a lack of precise procedures and institutions guaranteeing social participation 

26 M. Borski, Konsultacje jako narzędzie partycypacji społecznej w procesie stanowienia prawa – wybra-
ne aspekty, [in:] T. Stanisławski, B.Przywora, Ł. Jurek (ed.), Bodźce prawno-finansowe w prowadzeniu 
działalności gospodarczej. Zachęty i utrudnienia, Lublin 2016, p. 24.
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and consulting the direction of legislative work with interested parties. Therefore, the 
legislator should take consideration all regulations concerning the process of social 
consultations, scattered in various legal acts and place them in one act of a statutory 
rank, while technical and organizational issues could be accommodated in subordi-
nate status files.

Such a solution could have a positive impact on the quality of law-making in 
Poland. By the way, it could be linked to the constitutional law postulated for at least 
30 years in the creation of a law on the creation of law, the emergence of which could 
increase the rank of the law-making process in Poland and fundamentally remodel 
the process of creating and legislating27.

INSUFFICIENT USE OF INSTITUTIONS OF PUBLIC HEARINGS

The basic principle of public hearing is that everyone can participate in it. Its 
purpose is to provide the legislator in a given case with the arguments and opin-
ions of various entities and to balance the conflicting interests of the parties. It is 
therefore, what G. Makowski and J. Zbieranek pay attention to, ‘a mechanism for 
representing and promoting specific interests, as well as a method of influencing the 
decisions of public authorities’28.

The legal basis for a public hearing institution is included in the act on lobbying 
in the law-making process29 and in the Rules of Procedures of the Sejm in Chapter 
1a of Section II introduced by the Amendment of February 2006. It seems that the 
legislator’s decision to include the institution of public hearing in the law on lob-
bying activities was unfortunate. Public hearing is after all an instrument of civil 
dialogue and implementation of the constitutional right of petition, and not a tool 
for practicing lobbying. Thus, it seems that instead of artificially emphasizing the 
anti-corruption character of public hearing by placing this institution in the act of 
lobbying, it should be included in another legal act, perhaps even creating, as G. 
Makowski and J. Zbieranek want, a separate law on civil dialogue30. To this act, it 
would be possible to include provisions on consultations currently scattered across 
various normative acts.

Practice shows that the institution of public hearing is used extremely rarely 
and only partially fulfills its task - creating a platform for a clear presentation of the 
interests of all parties interested in influencing the shape of the procedural regula-

27 Ibidem, p. 25.
28  G. Makowski, J. Zbieranek, Lobbing w Polsce – żywy problem, martwe prawo - http://www.isp.org.
pl/files/5907360310779548001197980856.pdf [access: 20.11.2015]. 
29  Act of July 7, 2005 on lobbying in the law-making process (Journal of Laws No. 169, item 1414, as 
amended).
30 See G. Makowski, J. Zbieranek, Lobbing…, http://www.isp.org.pl/files/5907360310779548001197980856.
pdf [access: 10.09.2017].
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tion31. Since the entry into force of the provisions on the hearing, until the end of the 
work of the Sejm of the 7th term (i.e. for more than 9 years), the Sejm committees 
conducted only 28 hearings on draft bills. Considering the fact that around 1800 
laws were passed during this period, this number is not impressive. Moreover, given 
the fact that the deputies are not obliged to respond to the opinions, public hearings 
are usually a place for raising objections rather than for a partner-like discussion32.

Therefore, it seems that in order to strengthen the participation of citizens in 
the process of law-making already at the stage of the legislative process, it is worth 
considering strengthening the role of the institution of public hearings. This instru-
ment could, to a certain extent, be an additional form of consultation. However, this 
is not supported by the solution adopted in the Rules of Procedures of the Sejm that 
a resolution to conduct a public hearing may be taken within a strictly defined pe-
riod, i.e. only ‘after the first reading of the draft and before its detailed consideration’ 
(Article 70 § 4 of the Rules of Procedure of the Sejm). One should consider intro-
ducing the possibility of holding a hearing already at the stage of preparing the draft 
by the entity applying with the legislative initiative. It seems that the draft consulted 
in this way could be ‘more mature’ and more responsive to social needs, and at the 
same time it would be faster to spot possible errors or inaccuracies. Very often the 
drafts are deeply changed during parliamentary work. It happens that their original 
version seriously deviates from the final version, which is forwarded to the Presi-
dent’s signature. Therefore, it would be justified to create the possibility of holding at 
least one hearing also at further stages of the legislative procedure, even before the 
adoption of a given act, and even after its adoption already at the stage of works in 
the Senate. The solution to the problem is that ‘due to premises or technical reasons 
the presidium of the committee may limit the number of entities participating in 
the public hearing’, and ‘this limitation should be made on the basis of a justified 
criterion applied uniformly to all entities’ is also disputable (Article 70d of the Rules 
of Procedure of the Sejm).33 It should be stated, therefore, that the freedom of the 
presidium of the committee to limit the scope of the public hearing was left in this 
respect. Such solutions do not serve the idea of direct democracy.34 In addition, it 
also seems that an increase in interest in this institution would be favored by specific 
educational activities among deputies.

31 See also: M. Borski, R. Glajcar, B. Przywora, Postępowanie …, p. 101-106 i 223-224.
32 See M. Borski, Wysłuchanie publiczne – ważna, chociaż niedoceniana instytucja demokracji partycy-
pacyjnej, „Annuals of Administration and Law Theory and Practice”, year 16(1), Sosnowiec 2016, p. 40.
33  This rule was practically used during the proceedings on the unabridged public hearing on the Act 
amending the Act on electoral law to councils, counties and regional assemblies or the act on the direct 
election of the commune head, mayor and president.
34  M. Borski, Wysłuchanie publiczne …, p. 42.
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POOR EFFECTIVENESS OF CIVIC LEGISLATIVE INITIATIVES

As statistics show, interest in the mechanism of legislative initiative among citi-
zens is increasing every year. From the moment of its introduction to the end of the 
7th term of the Sejm, one hundred and thirty-five notifications about the creation 
of citizens’ legislative initiative committees were submitted. Unfortunately, however, 
the vast majority of these committees were not able to submit a  draft law. Only 
53 committees managed to effectively bring their draft to the Sejm sessions. A key 
problem seems to be the poor effectiveness of citizens’ legislative initiatives. In this 
regard, one can see the difficulties appearing both at the initial stage (registration 
of the committee) and later, especially too short (3-month) deadline for collecting 
the required signatures for the prepared draft law. The statistics quoted above show 
that the institution is relatively ineffective in its current form, so we should consider 
how to change the existing legislation to strengthen the effectiveness of the civic 
initiative, so that the normative construction of a civic legislative initiative actually 
serves to trigger efficient and effective legislation and increase the impact citizens 
on the legislative process. In my opinion, legislative changes should go in several 
directions.

First and foremost, state bodies should be required to assist the committees in 
preparing the justification for the draft law, in particular regarding the impact of 
regulation. Citizen committees do not have a proper, professional office apparatus, 
like other applicants: e.g. the Council of Ministers, or the President of the Republic 
of Poland35.

Changes in the scope regarding the principle of discontinuation in relation to civic 
projects also require considerations. Although the legislator decided that the draft law, 
in respect of which the legislative proceedings were not completed during the term 
of office of the Sejm in which it was filed, is examined by the Sejm of the next term 
without the need to re-submit the bill, but it seems that this solution is not sufficient. 
If the Sejm of the next term of office (i.e. following the term in which the project was 
submitted) also does not finish work on the draft, the citizen legislative initiative ‘dis-
appears’- the Sejm of the next term has no obligation to continue work on the draft. 
Thus, the exception to the principle of discontinuation only works in the term imme-
diately following the term in which the civic project was filed. The high importance 
that the legislator attaches to the issue of a  civic legislative initiative should in my 
opinion be reflected in a more categorical and total exclusion of the application of the 
principle of discontinuation in relation to these drafts. The proceeding with the civic 
law should therefore be continued not only in the nearest term after the draft has been 
submitted to the Sejm, but also in successive terms without any restrictions.

35 See M. Borski, Inicjatywa ludowa jako instytucja dialogu społecznego, [in:] A. Kamińska, E. Kraus, 
K. Ślęczka (ed.), Jak możliwy jest dialog?, Sosnowiec 2014, p. 275.
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The next changes should go towards extending the deadline for collecting re-
quired signatures for a prepared law, for example up to 6 months. There is no doubt, 
as the practice suggests that the 3-month deadline is too short to collect 100,000 
signatures and does not allow citizens to effectively take legislative initiative. It 
is also worth considering, in my opinion, the amendment to the Act on Citizens 
Legislative Initiative going towards the collection of signatures under the civic bill 
through the Internet (online collection system)36. This would deformalize the cur-
rent somewhat anachronistic solution requiring a handwritten signature on the list 
together with the first and last name, place of residence and PESEL number in the 
place where signatures are being collected, in which the bill is presented. At the 
same time, the requirement to collect 99,000 signatures within 3 months would not 
be so difficult to achieve. This solution would undoubtedly increase the dynamics 
of social processes and would have a positive impact on increasing the pressure of 
citizens on the legislator.

 CONCLUSION

In the assessment of both social organizations and experts, the quality of the 
law-making process deteriorates year by year. The law-making process in Poland 
is increasingly moving away from the requirements of a rational legislator. Along 
with the ongoing process of law inflation, declining legal system clarity, its trans-
parency for citizens and predictability of legal regulations, the democratic deficit 
is also growing. It is perceived and increasingly articulated by citizens. It manifests 
itself primarily in marginalizing the participation of civil society organizations in 
the law-making process. Numerous voices indicate that public consultations of laws 
or public hearings37 already in parliament have recently become an illusory pro-
cess, aimed at the legislator to fulfill very limited obligations in this area, and not 
to ensure effective civic participation, in line with the principle of democratic state 
of law and civil society. It is also difficult to speak about the high quality of the law-
making process without the use of a sophisticated analysis of the economic benefits 
and costs of each proposed regulation or analysis of the effects of applying existing 
regulations.

The shortcomings in this respect have a very negative impact on the economy 
of the Polish state, which is exposed to uncontrolled increase in regulations causing 

36  In-depth reflections on this subject can be found in the expert opinion prepared by P. Waglowski, 
commissioned by the Institute of Civil Affairs, titled. Elektroniczne poparcie inicjatyw obywatelskich, 
Warsaw 2015 - https://inspro.org.pl/ekspertyza-elektroniczne-poparcie-inicjatyw-obywatelskich/ [ac-
cess: 12.09.2017].See also M. Borski, Inicjatywa ludowa instrumentem presji na prawodawcę? „Przegląd 
Prawa Publicznego” 2016, no. 7-8, p. 64.
37  In the eighth term of office of the Sejm, over two years (as of September 10, 2017), only two public 
hearings were held.
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unreasonable costs of economic activity and impeding the development of entre-
preneurship. It should be remembered that the quality of the legal system is a com-
mon good, which is why it is necessary not only on the part of public authorities, but 
also citizens and their organization to reflect on the legislative practice and ration-
ality of the law-making process. It is worth quoting the words of S. Wronkowska, 
who draws attention to the fact that ‘shaping the rational legislative procedure of the 
modern state should take into account the following values: ensure the lawfulness 
of the legislative process, determine ways of reaching a  socially acceptable set of 
values on which the law has to resist (axiology of law), ensure social legitimization 
of legislative decisions, minimize the risk of making incorrect legislative decisions, 
promote the economic course of the legislative process’38.
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Summary: The law-making process in the reception of many entities participating in it or 
monitoring its course is not very transparent and unsatisfactory as far as the level of civic 
participation is concerned. The authorities should care about civilizing the law-making pro-
cess. The more discussions and consultations are in the process of creating assumptions 
for legal acts, the greater the chance of avoiding mistakes and the chance that citizens will 
approve the existing legal system and abide by the law. In this publication, the author has 
attempted to make a subjective indication of these elements of the law-making process that 
require rapid change. At the same time, he pointed to solutions that could significantly con-
tribute to improving its quality.

Keywords: legislative process, law-making, consultations, inflation of law, public hearing, 
civic legislative initiative

Czy kompleksowa reforma procesu stanowienia prawa w Polsce jest potrzebna? 
Głos w dyskusji

Streszczenie: Proces stanowienia prawa w odbiorze wielu podmiotów w nim uczestniczą-
cych lub monitorujących jego przebieg jest mało przejrzysty oraz niesatysfakcjonujący, jeśli 
chodzi o poziom partycypacji obywatelskiej. a przecież władzom powinno zależeć na tym, 
aby uspołecznić proces stanowienia prawa. Im więcej dyskusji i konsultacji w trakcie two-
rzenia założeń do aktów prawnych, tym większa szansa uniknięcia pomyłek oraz szansa na 
to, że obywatele będą aprobowali istniejący system prawny i przestrzegali prawa. W opraco-
waniu tej autor podjął próbę subiektywnego wskazania tych elementów procesu stanowienia 
prawa, które wymagają szybkiej zmiany. Jednocześnie pokazał na rozwiązania, które mogły-
by przyczynić się znacząco do poprawy jego jakości.

Słowa kluczowe: proces ustawodawczy, stanowienie prawa, konsultacje, inflacja prawa, wy-
słuchanie publiczne, obywatelska inicjatywa ustawodawcza
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APPLICATION OF THE LOGICS OF FUZZY SETS IN 
LAW ON THE EXAMPLE OF THE CASE OF “ASSETS 

COMING INDIRECTLY FROM A PROHIBITED ACT”1

INTRODUCTORY REMARKS

The issue presented in this paper concerns money laundering (Art. 299 of the Crimi-
nal Code2), which can be tackled most effectively and be prevented by a legal instrument 
and, most of all, by the confiscation of the assets “coming” (directly or indirectly) from 
a criminal offence according to Art. 44-45a of the Criminal Code and more precisely on 
the ground of Art. 299 § 7 of the Criminal Code – by confiscation of the assets coming 

* PhD; lecturer at the University of Rzeszów.
** PhD, LL.M. (LMU Munich), lecturer at Wyższa Szkoła Handlowa in Kielce.
1  The designation “obtained” which appears first of all in Art. 45 § 2-3 of the Criminal Code and Art. 291-
292 of the Criminal Code, has been deliberately omitted in this paper because it requires further research.
2  The Law of 6 June 1997 – Criminal Code. Journal of Laws of 1997, no. 88, item 553 as later amended.
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from the catalogue of primary offences3. Cutting off the crime from the „dirty” property 
that comes, most commonly, from crime - is most effectively done by confiscating this 
property following Art. 44-45a of the Criminal Code and Art. 299 § 7 of the Criminal 
Code. This applies not only to the most serious forms of organized crime, but also to pro-
fessional crime and to crime related to terrorism. Hence, it is important to consider the 
practical use of the mechanisms mentioned in the three articles of the Polish Criminal 
Code, emphasizing the weakest link of these regulations, which is discussed later in the 
paper.

In connection with the above, this paper attempts to solve the problem found in the 
Polish legal literature by M. Pregnel4 using the logic of fuzzy sets. This is about the designa-
tion of the „origin” of the property from the forbidden act5, where this designation acts as 
a kind of link between the designation of „property” and the „forbidden act” mentioned 
in Art. 44-45 of the Criminal Code and Art. 299 § 7 of the Criminal Code. This is a prob-
lematic issue particularly on the ground of Art. 299 § 7 of the Criminal Code. While it is 
not fundamentally a problem to determine whether the property comes from a “directly” 
forbidden act (especially owing to a relatively transparent structure of the regulation Art. 
44 of the Criminal Code), its “indirect” coming from this act is highly debatable (also on 
the ground of Art. 45 of the Criminal Code), which is displayed by insightful comments 
made by M. Prengel. For this reason it has become the subject of this article.

It is important here to point out the universality of the attempts made by                      
M. Prengel on the question of the designation “property derives indirectly from 
a forbidden act”. Therefore the observations included in this paper refer respectively 
to the designation of “origin” in legal systems other than Polish, namely both to na-
tional law, i.e. in particular German6, Austrian7 and Swiss8, as well as the European 
Union9 and international law10. In the above mentioned cases, one can successfully 

3  The notion of “primary offences” is introduced by e.g. T. Wróbel, Zakres tzw. źródłowych czynów 
zabronionych – przestępstwo prania brudnych pieniędzy w  kontekście regulacji międzynarodowych, 
„Czasopismo Prawa Karnego i Nauk Penalnych” 2012, no. 4, p. 93-122.
4  See M. Prengel, Środki zwalczania przestępczości prania pieniędzy w ujęciu prawnoporównawczym 
(Eine Rechtsvergleichende Erfassung der Bekämpfungsmittel der Geldwäschekriminalität), Toruń 2003, 
p. 325-332.
5  We assume that the designation “means of payment, financial instruments, securities, foreign 
exchange values, property rights or other movable or immovable property” is the same as the 
“property” (Art. 299 § 1 of the Criminal Code). It is worth emphasizing that the Polish legislator has 
not relinquished the category of primary forbidden acts, which includes such forbidden acts from 
which the property subject to money laundering comes.
6  See above all § 261 of the German criminal code of 15 May 1871 RGBl. 1871, p. 128 ff.
7  See in particular § 165 of the Austrian criminal code of 23 January 1974 BGBl. No. 60/1974.
8  See mainly Art. 305bis1 and Art. 305ter1 of the Swiss criminal code of 21 December 1937 SR 311.0.
9  See among others Art. 1 section 3 of the directive issued by the European Parliament and the EU 
Council 2015/849 of 20 May 2015 Journal of Laws UE L 141/73.
10  See for example Art. 6 with reference to Art. 2  letter e of the convention of the United Nations 
against international organized crime, approved of by the General Assembly of the United Nations on 
15 November 2000 Journal of Laws of 2005, no. 18, item 158.
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relate to M. Prengel’s research on the discussed issue in the aforementioned legal 
systems 11.

FORMAL ISSUES12

In the mathematical sense, a set understood classically is a primary concept, that 
means that it is impossible to define it by means of more simple concepts. However, 
one can state intuitively that a set is a system of elements similar to one another 
in a sense. At the same time, it is possible to decide unequivocally whether or not 
a given element belongs to a particular set. Specifying a set by means of the charac-
teristic function we have: if the set is denoted by A, then its characteristic function 
μ for a given element x is given value 1, when x belongs to A - value 0, when x does 
not belong to A. Hence we formally obtain:

The case becomes more complicated when we deal with expressions belonging 
to the natural language. Let us say A = {a set of tall people}. Assuming that people 
being less than 150 cm tall are not considered tall; while people 180 cm tall and 
more – on the contrary: in the first case we assign the 0 level of belonging to the 
A set; in the other case the level 1 of belonging to this set. In addition it is obvious 
that people with the height between 150 cm and 180 cm can also be considered 
„tall” with the level of affiliation between the values 0 and 1 thus forming a fuzzy set.

DEFINITION 1: the A set referred to in a given space as X has the form of: 
,

11  See M. Prengel, Środki…, p. 325-332. In recent years, two particularly important works have been 
published, which re-examine the problem of “infecting” property derived from a forbidden act (i.e. the 
designation of “comes from”).: N. Bischofberger, Zur Auslegung des Tatbestandsmerkmals „Herrühren” im 
Rahmen des Straftatbestandes § 261 StGB, Tectum-Verl., Marburg 2010, passim; J. Monßen, Geldwäsche: 
Die Organisierte Kriminalität und die Infizierungstheorie, Diplom.de, Hamburg 2012, passim.
12  The basis of the formal system of fuzzy sets was presented in the most complete and accessible 
way by its creator L.A. Zadeh. See, for example, this author, Fuzzy Logic = Computing with Words, 
„IEEE Transactions of Fuzzy Systems” 1996, no. 2, p. 103-111; this author, Note on Fuzzy Languages, 
“Information Sciences”, 1969 , no. 4, p. 421-434; this author, Fuzzy Algorithms, “Information and 
Control” 1968, no. 12, p. 94-102; this author, Fuzzy Sets, „Information and Control”, 1965, no. 8, 
p. 338-353. A complete list of this author’s most important publications can be found on <https://
www2.eecs.berkeley.edu/Pubs/Faculty/zadeh.html> [accessed: 27.06.2017]. The application of the 
logic of fuzzy sets is particularly visible through an analysis of the research on artificial intelligence. 
The following papers are exceptionally instructive in this matter: M. Deb [and other], Application of 
Artificial Intelligence (AI) in Characterization of the Performance-Emission Profile of a Single Cylinder 
CI Engine Operating with Hydrogen in Dual Fuel Mode: An ANN Approach with Fuzzy-Logic Based 
Topology Optimization, „International Journal of Hydrogen Energy”, 2016, no. 32, p. 14330-14350; P.S. 
Sajja, Computer Aided Development of Fuzzy, Neural and Neuro-Fuzzy Systems, „International Journal 
of Engineering and Applied Computer Science” 2017, no. 1, p. 10-17.

.
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where  is the function of affiliation of the fuzzy set. Value 
 is named the degree of affiliation of the X  element to the A  set and is 

a number from the range [0,1]. Defining a fuzzy set is thus equivalent to specifying 
a set of elements whose affiliations are considered along with their degree of affilia-
tion. In turn, the set X is called a space or universe, on which a fuzzy set is defined.

DEFINITION 2: The product of fuzzy sets is given by the formula:
.

To determine the degree of belonging of element x to the common part, an op-
eration called t-norm or triangular norm is introduced. The following conditions 
are then met: 

If the norm is the function , then:

(1) The t function is not decreasing with respect to both arguments, i.e.:
;

(2) The t function is alternate, therefore: ;

(3) The t function is combined, thus: ;

(4) The t function fulfils the initial condition: .

DEFINITION 3: The total of fuzzy sets is determined as follows:
.

In order to determine the degree of belonging of an element x  to the sum 
of two fuzzy sets, an operation called s-norm is used, which is a  function 

, if the following conditions have been met:

(1) The s function is not decreasing with respect to both arguments, i.e.:
;

(2) The s function is alternate, therefore: ;

(3) The s function is combined, thus: ;

(4) The s function fulfils the initial condition: .
It can be concluded that t-norms and s-norms consist in determining the logical 

value of conjunction and alternative of sentences.
DEFINITION 4: The complement of the fuzzy set A is defined by the function 

of belonging . It is connected with the logical operator 
of negation, namely the function  meeting the following 
conditions:
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(1)  ;

(2) 

(3) .

DEFINITION 5: The fuzzy sets A and B defined on the X universe are equal 
when .

DEFINITION 6: The core of the fuzzy set is a sharp set , whose degree of 
belonging to the A set equals the unity. Therefore: .

DEFINITION 7: The amount of the A  fuzzy set is the greatest degree of be-
longing to this set, i.e.: . The A  set is normal, when 

.

DEFINITION 8: A fuzzy implication marked  is called the function con-
sistent on edges with binary implication and preserving extensionality, and thus: 

(1) ;
(2) .

DEFINITION 9: An empty fuzzy set  in the X space is one whose function of 
belonging is given as follows: .

DEFINITION 10: The fuzzy rule of the modus ponens concluding is defined by 
the pattern:

prerogative: x is A’,
implication: if x is A, then y is B,
conclusion: therefore y is B’,
where are fuzzy sets, while x and y are the 

so called linguistic variables.

DEFINITION 11: The fuzzy rule of concluding modus tollens is specified by the pattern:
prerogative: y is B’,
implication: if x is A, then y is B,
conclusion: x is A’,
where are fuzzy sets, while x or y are the so 

called linguistic variables13.

13  In order to fathom the basic knowledge of the logic of fuzzy sets it is necessary to understand fully the 
classic logics. More on this A. Grzegorczyk, Zarys logiki matematycznej, Warsaw 1984, passim; G. Hunter, 
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CASE STUDY

Let us assume that the x linguistic variable is the expression “property coming 
indirectly from a forbidden act”14. Let us also assume that it can have the following 
values: ”property not indirectly coming from a prohibited act”, ”property to a small 
extent coming indirectly from a prohibited act”, “property coming »a little« indi-
rectly from a prohibited act”, “property half coming indirectly from a prohibited 
act”, “property to a large extent coming indirectly from a prohibited act”, “property 
in major part doming indirectly from a prohibited act”, “property completely com-
ing indirectly from a prohibited act”15. 

Thus the following degrees of belonging are obtained:
(1) Property not indirectly coming from a prohibited act = 0;
(2) Property to a small extent coming indirectly from a prohibited act = 0.2;
(3) Property coming »a little« indirectly from a prohibited act = 0.4;
(4) Property half doming indirectly from a prohibited act = 0.5;
(5) Property to a large extent coming indirectly from a prohibited act = 0.6;
(6) Property in major part coming indirectly from a prohibited act = 0.8;
(7) Property completely coming indirectly from a prohibited act = 1.
It can be represented graphically as follows:

where:
(1) property not indirectly coming from a prohibited act = np;
(2) property completely coming indirectly from a prohibited act = pc;
(3) property indirectly coming from a prohibited act = p.

Metalogika: wstęp do metateorii standardowej logiki pierwszego rzędu, Warsaw 1982, passim; H. Rasiowa, 
Wstęp do matematyki współczesnej, Warsaw 2004, passim; B. Stanosz, Wprowadzenie do logiki formalnej: 
podręcznik dla humanistów, Warsaw 2005, passim.
14  We can say that if the property does not come indirectly from a prohibited act, it also does not come 
directly from this act.
15  Despite the fact that this article is limited only to exemplarily selected seven values, an unlimited 
number of them can be easily presented.
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Suppose, therefore, that John Kowalski purchased a car for PLN 50,000, of which 
PLN 500 came from the property of criminal origin. Asking if this car comes from 
this property, it turns out that 16:

(1)  In the case of the concept of “contamination” of the whole property 
;

(2)  If it is assumed that the “clean” part of the property launders the “dirty” one 
;

(3) If it is considered that the property can be “contaminated” by percentage 

(4) If it is assumed that the idea of quota “contamination” of property is in force 
.

Let us also assume that B = {the set of prohibited acts contained in Art. 299 § 
1 of the Criminal Code understood as a catalogue of primary prohibited acts). Let 
us also assume that the linguistic variable contained in set B assumes the following 
values: “prohibited act is not included in the acts referred to in Art. 299 § 1 of the 
Criminal Code”, “there is little doubt that the prohibited act is the act referred to in 
Art. 299 § 1 of the Criminal Code”, “there is are little-justified doubts whether the 
prohibited act is the act referred to in Art. 299 § 1 of the Criminal Code”, “there are 
medium-justified doubts as to whether the prohibited act is the act referred to in art. 
299 § 1 of the Criminal Code”, “the evidence to a large extent indicates that the pro-
hibited act is the act referred to in Art. 299 § 1 of the Criminal Code”, “the evidence 
strongly points out that the prohibited act is the act referred to in Art. 299 § 1 of the 
Criminal Code”, “there is no doubt that the prohibited act is the act referred to in 
Art. 299 § 1 of the Criminal Code”. Thus we have the following degrees of belonging:

(1) “prohibited act is not included in the acts referred to in Art. 299 § 1 of the 
Criminal Code” = 0;

(2) “there is little doubt that the prohibited act is the act referred to in Art. 299 
§ 1 of the Criminal Code” = 0,25;

(3) “there are little justified doubts whether the prohibited act is the act referred 
to in Art. 299 § 1 of the Criminal Code” = 0.38; 

(4) “there are medium-justified doubts as to whether the prohibited act is the 
act referred to in art. 299 § 1 of the Criminal Code” = 0.5;

(5) “the evidence to a  large extent indicates that the prohibited act is the act 

16  It was based on M. Prengel’s reflections, Środki zwalczania…, p. 328-332.

;
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referred to in Art. 299 § 1 of the Criminal Code” = 0.75;
(6) “the evidence strongly points out that the prohibited act is the act referred 

to in Art. 299 § 1 of the Criminal Code” = 0.9; 
(7) “there is no doubt that the prohibited act is the act referred to in Art. 299 § 

1 of the Criminal Code” = 1.
The graphical representation of the degrees of belonging of the X linguistic vari-

able contained in set B is analogous to the graph for set A. Comparing the degrees of 
belonging of the linguistic variable for sets A and B we obtain respectively:

(1) ;
(2) .

It is easy to see that both the core (A) = {property wholly deriving from the 
prohibited act} = 1 and the core (B) = {there is no doubt that the prohibited act is 
the act referred to in Art. 299 § 1 of the Criminal Code} = 1. In addition: hgt (A) 
{property completely deriving indirectly from the forbidden act} = 1 and hgt (B) = 
{there is no doubt that the prohibited act is the act referred to in art. 299 § 1 of the 
Criminal Code} = 1. It can be concluded that sets A and B are normal. The following 
dependencies also exist:

(1) 
(2) 

Let us now apply the assumptive rule of concluding modus tollens in the form: 
. We know that Łukasiewicz’s implications are in the form of 

. In the case of the analysed sets A and B it is true 
that:

Considering the t-norm minimum given by the equatio: 
 we ultimately obtain the final dependency: 

The values obtained unequivocally indicate that the completion of the set B = {pro-
hibited acts are not included in those acts, which have been specified in Art. 299 § 1 of 
the Criminal Code} occurs when the values of the linguistic variable x directly indicate 
that the property even less than “a little” comes indirectly from the forbidden act17.

17  We neglect the value of the variable x5 because the analysed set is not normal.
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CONCLUSIONS

The article shows how strict formal logic tools can be used to analyse the mean-
ing of at least some of the legal language concepts, although it seems possible in the 
legal language as well. By using the elementary instrumental logic of fuzzy sets it has 
been shown that the meaning of the expression “property indirectly coming from 
the forbidden act” cannot be analysed in binary terms. The obtained result gives the 
reason for a cautious postulate that the meaning of other terms of the language of 
the law and legal language can be also described by means of the formalism of the 
logic of fuzzy sets18. This is also a contribution to the discussion on the precision and 
explicitness of the terms used in the language of the law and legal language.
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Summary: In this article an attempt was made to formulate a fundamental distinction for 
the consideration of criminal law, namely “property coming indirectly from a prohibited 
act”. For this purpose, fuzzy set logic tools were used. Finally, it has been shown that it is 
possible to apply strict logical concepts to the language of the law and legal language.

Keywords: logic of fuzzy sets, criminal law, combatting organised crime, “dirty” property, 
recovery of the crime property

ZASTOSOWANIE LOGIK ZBIORÓW ROZMYTYCH W PRAWIE: 
NA PRZYKŁADZIE ZNAMIENIA „MIENIE POCHODZĄCE POŚREDNIO 

Z CZYNU ZABRONIONEGO”

Streszczenie: W artykule podjęto próbę formalizacji znamienia fundamentalnego do roz-
ważań z  zakresu prawa karnego, a mianowicie – „mienie pochodzące pośrednio z  czynu 
zabronionego”. W tym celu wykorzystano narzędzia logiki zbiorów rozmytych. Ostatecznie 
wykazano, że jest możliwie stosowanie ścisłych koncepcji logicznych do języka prawnego 
i prawniczego.

Słowa kluczowe: logika zbiorów rozmytych, prawo karne, zwalczanie przestępczości zorga-
nizowanej, „brudne” mienie, odebranie mienia przestępczości
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Elżbieta Romanowska*

CRIMINAL PROCEEDINGS AGAINST COLONEL 
FELIKS MICHAŁOWSKI (1952-1953)

In May 1943, the 1st Polish Infantry Division named after Tadeusz Kosciuszko 
was created in the USSR. It was the nucleus of the future Polish Armed Forces creat-
ed in the territory of the USSR. With the formation of the 1st Infantry Division, the 
Military Information was created otherwise called Military Counterintelligence1. 
Military Information was one of the most criminal institutions in the Stalinist Po-
land. From 1949 to 1953, the bodies of this institution arrested 2665 people, includ-

* PhD; Institute of National Remembrance in Warsaw.
1 See. S. Cenckiewicz, Długie ramię Moskwy. Wywiad wojskowy Polski Ludowej 1943-1991, Poznań 
2011; A. Pietrzak, Główny Zarząd Informacji wobec flagowców 1949-1956, Warsaw 2011; L. Pawliko-
wicz, Tajny front zimnej wojny. Uciekinierzy z  polskich służb specjalnych 1956-1964, Warsaw 2004;                      
P. Semków, Informacja Marynarki Wojennej w latach 1945-1957, Warsaw 2006; J. Poksiński, „TUN” 
Tatar-Utnik-Nowicki. Represje wobec oficerów Wojska Polskiego w  latach 1949-1956, Warsaw 1992; 
idem, Victis Honos, Spisek w wojsku, Warsaw 1994; W. Tkaczew, Powstanie i działalność organów In-
formacji Wojska Polskiego w latach 1943-1948. Kontrwywiad wojskowy, Warsaw 1994; idem, Organa 
Informacji Wojska Polskiego 1943-1956, Warsaw 2007.
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ing 518 officers, 713 non-commissioned officers, 1139 privates and 295 civilians2. As 
a result of these actions, mock trials and judicial murders on innocent people were 
performed on a large scale, including 20 senior officers of the Polish Army. One of 
the victims of this criminal institution was Col. Feliks Michałowski, an officer of 
the Polish Army, a secret informer of the Military Information from 1949 to 19513.

THE DREAM ABOUT THE ARMY

Feliks Michałowski was born on May 29, 1907 in Warsaw, in a family of crafts-
men. His interest in the military made him belong to the physical education and mili-
tary training group during his high school education. He joined the Association of 
Young Pioneers. In the Riflemen’s Association he was the commander of the Warsaw-
Śródmieście Branch. In August 1927, he was admitted to the School of Infantry Of-
ficers in Ostrow Mazowiecka. After three years of study, he was awarded the rank of 
second lieutenant, and in 1933 he was promoted to the rank of lieutenant. The next 
stage of his military education was the ‘application course’ at the Tank Training Center 
in Modlin. After graduating, as captain, he became a platoon commander at the Tank 
Cadets› Training School in Modlin. During the defense of Warsaw, in September 1939 
he defended the capital as commander of the Captain Bolesław Kowalski 2nd Light 
Tank Company in the Panzer Group. After entering German captivity, he spent the 
war years in the oflags of Prenlau, Neubrandenburg, Gross Born together with a group 
of Polish officers, among others with the future prisoner of Military Information Lt. 
Col. Dipl. Stefan Mossor. He belonged to PPR (the Polish Workers Party) and was lat-

2 See S. Cenckiewicz, Długie ramię Moskwy. Wywiad wojskowy Polski Ludowej 1943-1991, Poznań 
2011; A. Pietrzak, Główny Zarząd Informacji wobec flagowców 1949-1956, Warsaw 2011; L. Pawliko-
wicz, Tajny front zimnej wojny. Uciekinierzy z  polskich służb specjalnych 1956-1964, Warsaw 2004; 
P. Semków, Informacja Marynarki Wojennej w latach 1945-1957, Warsaw 2006; J. Poksiński, „TUN” 
Tatar-Utnik-Nowicki, Represje wobec oficerów Wojska Polskiego w  latach 1949-1956, Warsaw 1992; 
idem, VictisHonos, „Spisek w wojsku”, Warsaw 1994; W. Tkaczew, Powstanie i działalność organów 
Informacji Wojska Polskiego w latach 1943-1948. Kontrwywiad wojskowy, Warsaw 1994; idem, Organa 
Informacji Wojska Polskiego 1943-1956, Warsaw 2007.
3 Communist law in force in the People’s Republic of Poland has come along with many publications. 
Among the particularly valuable papers devoted to this law are the works by Adam Lityński, especially 
Historia prawaPolskiLudowej. 5th ed., Warsaw  2013. See also, A. Rzepliński, Sądownictwo w PRL, 
Warsaw 1990; Księga świadectw. Skazani na karę śmierci w czasach stalinowskich i ich losy, ed. K. Madej, 
J. Żaryn and J. Żurek, Warsaw 2005. The Communist law of the People’s Republic of Poland, where the 
boundary of research was established in 1956, was dealt by A. Stawarska-Rippel, Prawo sądowe Polski 
Ludowej 1944-1950 a  prawo Drugiej Rzeczypospolitej, Katowice 2006; G. Jakubowski, Sądownictwo 
powszechne w Polsce w  latach 1944-1950, Warsaw 2002; P. Kładoczny, Prawo jako narzędzie represji 
w Polsce Ludowej (1944-1956),Warsaw 2004; Z. A. Ziemba, Prawo przeciwko społeczeństwu. Polskie 
prawo karne w latach 1944-1956, Warsaw 1997. Some aspects of the law of the People’s Republic of 
Poland, and in particular those that became the basis of the functioning of the military judiciary, were 
described by K. Szwagrzyk, Prawnicy czasu bezprawia. Sędziowie i  prokuratorzy wojskowi w  Polsce 
1944-1956, Kraków-Wrocław 2005, pp. 33-61; E. Romanowska, Karzące ramię sprawiedliwości lu-
dowej. Prokuratury wojskowe w Polsce w  latach 1944-1955, Warsaw 2012, pp. 31-133; M. Zaborski, 
Ustrój sądów wojskowych w Polsce w latach 1944-1955, Lublin 2005.
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er a member of PZPR (the Polish United Workers’ Party). On his return to the coun-
try, in June 1945, in accordance with his education and convictions, he began serving 
in the Polish Army under Soviet command (Polish People›s Army), considering like 
many Communists in those years, that his primary duty was to actively participate in 
the process of socialist transformation. As Deputy Head of 2nd Division – 2nd Board 
of the GZI (Main Directorate of Information of the Polish Army), Major Babula wrote 
in 1952 Michałowski was ‘the only pundit on tanks’4. As a specialist in the field of ar-
mored weapons was directed to the Tank Officers Training Course in Modlin. On 18 
September 1945, he was promoted the rank of Major, and less than two months later, 
Lieutenant Colonel. Soviet General Jan Mierzycan assessed Lt. Col. Michałowski: ‘A 
highly intelligent officer, hardworking, demanding not only in relation to his sub-
ordinates but also himself. Work in a timely and punctual manner. He is constantly 
working on deepening his expertise. He has military knowledge at the level of a good 
regimental commander. He shows considerable interest in political and social affairs 
and takes an active part in them. An honest and true democrat appropriate for the 
current post. In the future, he can be used for both the work at the headquarters and 
the commander of the regiment. Overall: very good officer’5. His extensive military 
experience was used by delegating him on July 2, 1946 from the Chief Inspectorate for 
Armored Weapons to the post of commander of the 8th Tank Regiment in Tarnów6. 

THE RECRUITMENT 

With the formation of new Military Information Offices in the Polish Armed 
Forces (PSZ) in the USSR, these bodies were expanded - in September 1944 the 
General Command’s Main Directorate was created, and in March 1945 the name 
was changed to the GZI (Main Directorate of Information of the Polish Army), 
which remained until the reorganization in January 1957.

For the first two years in the Military Information, only Soviet officers from 
the Soviet military counter-intelligence ‘Smiersz’ were employed derived from the 
transformation and secondment of some NKVD units7. However, in the later years 
of the first decade of the People’s Republic of Poland, most of the command posts 
included Soviet officers8. In addition to the Soviet officers, most of the officers were 

4 Archives of the Institute of National Remembrance Bureau of Document Archiving (AIPN BU), 
2386/13528, Memorandum, n. 284.
5 Ibidem, Service characteristics, n. 82. 
6 Ibidem, extract from the register (Military service and work), n. 78.
7 The first chief Information officer was the Soviet officer, Lieutenant Colonel Piotr Kożko, and his 
deputies were Colonel Yevgenyi Zadrzyński, Colonel Anatol Fejgin, Colonel Jan Poniedzielnikow.
8 See. K. Szwagrzyk, Rola oficerów sowieckich w aparacie bezpieczeństwa Polski („cywilnym” i wojskow-
ym), [in:] W objęciach Wielkiego Brata. Sowieci w Polsce w latach 1944-1993, ed. K. Rokicki i S. Stępień, 
Warsaw 2009, p. 206. See A. Lityński, Prawo Rosji i ZSRR 1917-1991, czyli historia wszechzwiązkowego 
komunistycznego prawa (bolszewików). Krótki kurs, Warsaw 2010.



ANNUALS OF THE ADMINISTRATION AND LAW.  YEAR XVII86

the so-called political apparatus officers (political commissars politrucy), as well as 
line officers, former partisans of the People’s Army and persons recommended by 
the PPR / PZPR, usually without any professional qualifications, but with a proper 
socio-political background9.

The strengthening of the GZI took place in 194910, when Konstanty Rokos-
sowski11 became the Minister of National Defense. As early as on 24 January 1950 
he issued an order in which he subordinated the GZI to the Minister of National 
Defense i.e. himself. This was, however, only formal subordination in fact the GZI 
was not part of any command structure. Heads of the GZI, who were two officers 
of the Soviet security service Col. Dmitri Wozniesienski, from 1950-1953 the head 
of the GZI and his deputy Col. Antoni Skulbaszewski (former chief of the Military 
Prosecutor’s Office, the chief director of the mock trials of the officers of the Polish 
Army) in practice fulfilled the direct orders of high security officers of the Soviet 
security organs and also reported to them12. 

However, it would be wrong to believe that Rokossowski was a figurehead in Po-
land. On IV (8-10 May 1950) Plenary Meeting of KC PZPR13 Rokossowski became 
a member of the Politburo of KC PZPR (the Central Committee of the Polish United 
Workers Party), i.e. de facto a top-ranking politician. This meant the strengthening 
of Soviet influence not only on the military but also on the political basis.

From the beginning of the formation of the Military Information Offices the 
scope of the institution’s influence has been broadened – in the form of ‘a nation-
wide intelligence needed to illuminate military-related processes’, as defined in the 
resolution of 31 October 194414, which meant practically unlimited surveillance of 
citizens. It should also be noted that within the framework of the Military Infor-
mation Structures, an agent network was created for the surveillance of personnel 
and soldiers in subdivisions and the cataloguing of ‘suspicious’ soldiers. The agency 
network covered the entire structure of the armed forces. Therefore, the informa-
tion authorities undertook decisive repressive actions. All levels of command were 

9 See J. Poksiński, „TUN”…, pp. 60-66.
10 On November 6, 1949 Konstanty Rokossowski became the Minister of National Defense See http://
katalog.bip.ipn.gov.pl/showDetails.do?idx=RO&katalogId=1&subpageKatalogId=1&pageNo=1&na
meId=2432&osobaId=10356& ( 20 July 2017).
11 According to the statute, the GZI was subject to the commander of the PolishArmy. From No-
vember 1945 theseorgansweresubordinated to the deputy minister of NationalDefense Gen. Marian 
Spychalski, and afterhisremoval - General Edward Ochab (March 1949), and when the Minister of 
NationalDefense was Konstanty Rokossowski (November 1949) the authoritiesweresubordinateddi-
rectlyhim. GZI was subject to District Information Boards in numberscorresponding to the number 
of existingmilitarydistricts, while the districts w alsoincludedaviation and navy.
12 PZPR. Zjazdy i Plenarne posiedzenia KC, W. Ciempiel, Warsaw 1983, p. 14. 
13 Kierownictwo PPR i  PZPR wobec wojska 1944-1956, „Dokumenty do dziejów PRL”, n. 16,                              
J. Poksiński, A. Kochański, K. Persak, Warsaw 2003, p. 73.
14 Kierownictwo PPR i  PZPR wobec wojska 1944-1956, „Dokumenty do dziejów PRL”, n. 16,                                
J. Poksiński, A. Kochański, K. Persak, Warsaw 2003, p. 73.
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scrutinized. Both command groups and groups of soldiers in particular subdivi-
sions were included in the surveillance.

To this end, secret informers were recruited to work out individual environments 
and individuals. One of such people was to be Lt. Col. Michałowski selected by the 
information. ‘Lieutenant Colonel Michałowski will be recruited by us to deal with 
officers of the old Polish Army working in the Main Inspectorate of the Armored 
and Motorized Forces of the Polish Army ‘- informed Major Fonkowicz, Head of 
Information Department, OW No. 115.

Today we know that the very concept of the alleged existence of ‘anti-state and 
espionage-diversionary’ organizations in the Polish Army from 1946-1951, grouping 
officers from the Polish Army of the Second Republic of Poland, was carried out in 
the Military Information Agency at that time as part of the class struggle16. Therefore, 
Lt. Col. Michalowski, in addition to his military knowledge, as was written ‘at the level 
of a good commander of the regiment’, but also (perhaps above all) knowledge of the 
environment was at the center of the interest of the repressive authorities.

But Lieutenant Colonel Michalowski was not recruited immediately. In the first 
place, it was decided to use the form of psychological pressure to destroy his con-
viction of his own competence and values. Therefore, it was not without signifi-
cance that he was promoted to the post of commander of the 8th Tank Regiment 
in Tarnów. Lieutenant Colonel Michałowski accepted the authority of the Commu-
nists and was loyal to them.

In the new reality, he started to work with energy. As Jerzy Poksiński wrote, he 
was also in charge of the operation of the regiment connected with the broadly 
understood strengthening of public order and protection and propaganda groups 
before the elections to the Legislative Sejm. For co called the strengthening of the 
people’s power he was praised by the Minister of Labor and Social Policy No. 023 / 
OP / 46 of 14 August 194617. He was very diligent and ambitious.

One of the first undertakings of the repressive authorities was the recruitment 
from Lieutenant Colonel’s surroundings as many as possible secret agents and pro-
vocateurs. During the operations against him, the composition of his surroundings 
was selected, he was given specific tasks for the people who initiated the talks ac-
cording to the instructions and orders of the repressive authorities.

In one of the notes one can read ‘(...) Lieutenant Colonel Michałowski regarding the 
officers promoted during the democratic system of Poland, as well as those of the regi-
ment who are democratically minded, uses various types of discredit in the presence of 
the whole regiment(…)18. One of them was his deputy for political and educational af-

15 AIPN BU, 2386/13528, n. 77.
16 See J. Poksiński, „TUN”…, idem, Victis Honos…
17  J. Poksiński, Victis Honos…, p. 151.
18 AIPN BU, 2386/13528, Information on the commander of the 8th Tank Regiment Col. Michalowski, k. 107.
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fairs, Major Madej, who constantly and systematically undermined the authority of his 
commander, prevented him from performing commanding duties, and thus lowering the 
value of the regiment. Lt. Col. Michałowski tried to discipline his subordinate by writing 
reports and imposing disciplinary sanctions on him. ‘As a result, I was forced to punish 
him disciplinarily, and he in retaliation initiated a hostile action against me on the line of 
the political-educational apparatus,’ wrote Lt. Col. Michałowski over a year later i.e. 28 De-
cember 194819. However, being aware of his own impunity Madej did not take note of the 
contents of a written or oral order20. He referred to Lt. Col. Michalowski with superiority 
and arrogance to the point that he declared ‘I will finish you, Colonel, in a day21.

In June 1947, the party executive of the Cracow district demanded Lt. Col. Mich-
alowski’s self-criticism and that the report on Major Madej and imposed discipli-
nary sanctions on him should be withdrawn and smooth cooperation should start. 
When Major Madej did his job, he became not only superfluous, but as a direct 
transmitter of the command decision was uncomfortable and therefore quickly dis-
appeared. He was mustered out from the army and removed from the party22.

The justification that he was a  Volksdeutch and Gestapo secret agent was ex-
ceptionally pretextual. It should be assumed that until that moment he had been 
a comfortable executant for military information of the ordered repressions against 
Lt. Col. Michałowski.

Besides Major Madej Lieutenant Colonel was under surveillance by other inform-
ants. The obtained materials characterized him as a Sanation officer, a careerist, who re-
peatedly humiliated his subordinates. They tried to show that he did not enjoy the trust 
of the staff, did not show his own initiative, and also made mistakes23. However, as stated 
in the files – as ‘(...) party member you need to be shown the essence of these errors’24.

These actions were taken for the mental breakdown of the Lt. Col. Michalowski. 
Soon he was transferred to a  lower position, because ‘his work as regiment com-

19 Ibidem, Notes on Major Madeja, a former deputy of the 8th Tank Regiment for political-educational 
matters, n. 152.
20 In Officers’ Order No. 33 of 20 May 1947, Lt. Col. Michałowski wrote: ‘I am reprimanding Capt. 
Madej, my deputy for the political and educational issues, because on 19. 05 at the time of the officer’s 
briefing, when Lt. Col. Smreczko was reporting to me he did not stand at attention when the com-
mand was given as did the other officers, but stood with legs apart setting a bad example to the other 
officers.’ One day later he issued another Officer Order No. 34, in which he ordered: ‘1. I recommend 
Capt. Madej my deputy for the political and educational issues to adhere to the strict rules of military 
discipline, and in particular the absolute storing of all the disclosed letters in the working file given 
each time for storage in a secret office. 2. At the same time, I pay attention to the need to deal with all 
the issues highlighted in his writings with my annotation. ‘ AIPN BU, 2386/13528, Officer’s Order No. 
33 and 34, n. 127-129.
21 AIPN BU, 2386/13528, Michałowski’s letter to the Minister of National Defense, Marshal of Poland, 
Michal Rola Zymierski, n. 125.
22 Ibidem.
23 Ibidem, Characteristics for the Head of the Combat Training Department of the Chief Inspectorate 
of Armored Weapons, n. 81
24 Ibidem, Request for opinion on Lt.Col. Michalowski, n. 143.
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mander did not give proper results’25. He was transferred from the commander of 
the regiment to the head of the Combat Training Department at the Chief Inspec-
torate of Armor.

THE AGENT

On October 19, 1948, Colonel Michałowski was registered by the 1st Division 
of the GZI as a secret informer under the pseudonym ‘Basia’26. As documented ‘(...) 
Because of his stay in the camp, Lieutenant Colonel Michalowski knows a number 
of officers who are currently in the Polish Army and has the opportunity to precisely 
characterize them. Materials officially received from Lt. Col. Michałowski show that 
he must be very helpful in our work especially on pre-war officers. In view of the 
above and the fact that in the 7th Division of the General Command where the 
Lieutenant Colonel works does not have the appropriate purposeful agent it would 
be appropriate to have him recruited for permanent cooperation. (...)27.

On the same day, Lieutenant Colonel Michalowski signed a pledge to cooperate. 
The content of this document should be included in this paper entirely. ‘I hereby 
commit to voluntary cooperation with Information authorities to detect the en-
emies of the Polish Army. The tasks I undertake will be thoroughly and conscien-
tiously fulfilled. I am aware that for publicising the above I will be held liable for the 
betrayal of military secrecy. I will sign the materials ‘Basia’28. Since then, his service 
and promotion was subject to operational activity. It appears that he was recruited 
on patriotic feelings. However, recruitment was reinforced by compromising ma-
terials. Such recruitment consisted in summoning the candidate, presenting him 
the compromising materials, and accepting him as an informant after obtaining his 
acknowledgement to criminal acts.

In the files one reads, ‘From the agent and official materials received by the Infor-
mation Officers of the 8th Tank Regiment, Lt. Col. Michalowski maintained contact 
with the hostile element. The letter from the Public Security Office in Tarnów to the 
Information Officer of the 8th Regiment is a vivid proof ’29. The ‘hostile element’ was 
Józef Korzeniowski, a  training officer of the Home Army, disclosed to the Public 
Security Service in Tarnów and to whom Lt. Col. Michałowski gave recommenda-
tion. He affirmed that ‘he is an honest man that did not act against the democratic 
system, and that he knows him as his student from the Polish Army before 1939’30.

25 Ibidem, Characteristics for the Head of the Combat Training Department of the Chief Inspectorate 
of Armored Weapons n. 81.
26 AIPN BU 2386/13525, Report on recruitment , n. 6.
27 Ibidem, Report on recruitment, n. 4-5.
28 Ibidem, Committment for cooperation, n. 7. 
29 Ibidem, Information for the Head of the Defense Training Department Inspectorate, n. 138.
30 Ibidem.
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Throughout the period of the cooperation, Lt. Col. Michałowski received the task 
of exposing the silhouettes of pre-war officers by establishing social contacts with 
them. In the reports he characterized, among others General Stefan Biernacki, Col. 
Mossor, Second Lieutenant Romuald Rode, Cavalry Captain Marian Jarząbkiewicz 
and others in such a way as not to charge the indicated officers, he did not report 
any criminal activity. However, this activity was very heavy for him because he tried 
to break it twice. On July 29, 1949, he tried to withdraw from the cooperation. He 
motivated it as follows:

1. ‘(...) the current reports of my activities did not satisfy31 the content of the 
Information Department, although they were the maximum of my possibilities in 
the above scope,

2. The pressure on the part of the Information Division to increase my pro-
ductivity caused not only the need to observe and report as much as possible, but 
also caused psychological depression that affected my overall well-being, my per-
sonal and professional life,

3. Intensified observation and informant action in relation to all the people 
around me, raised me with aversion and self-disgust, thus deepening the above-
mentioned mental depression,

4. As a result of my attitude to the superiors, I feel more and more painfully 
aware that I am not a full-fledged officer of a reborn army, but a temporarily em-
ployed expert’32.

He also asked for a dismissal from the army. These requests were not, however, 
taken into account.

Lt. Col. Michałowski served as a secret informer for two years and made many re-
ports, however, of general informational character. The information provided by the 
Lieutenant Colonel was not satisfactory with the repressive authorities. Throughout 
the period of cooperation with the Information he was under surveillance. The clear 
signals that the machine of terror was starting to tighten up around him was a case 
of the so-called conspiracy in the army.

In April 1951, Lt. Col. Michałowski was instructed to establish closer contacts 
with Col. Rode. He made several reports about Col. Rode, not really meaningful. 
About the officers with whom he served, he mostly reported: ‘From the course of 
the talks I have nothing important to communicate’33. In June, a resident with the 
nickname ‘Jur’ reported that Lt. Col. Michalowski was about to retire from active 
military service. He complained that some officers made him understand that he 
was a second class officer and member of the party because he was an officer before 

31 As in records.
32  AIPN BU, 2386/13525, the letter of Lt. Col. Feliks Michałowski to the Head of Information Depart-
ment OW-II, n. 158.
33 AIPN BU, An informational report, 28.05.1951 r., n. 209.
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the war. According to the agent, Lieutenant Colonel felt unnecessary in the present 
society. He also said that the party organization did not defend him34. In July 1951, 
Lt. Col. Michałowski in a Party Committee on the Armored Weapons Headquarters 
demonstratively handed in his Party membership card. Under the Resolution of 
the Party Committee of the Political Board of the Central Offices of the Ministry of 
Defense of 30 August 1951 was excluded from the PZPR ranks.

In the Resolution, it was stated that ‘[...] the [P]arty C[ommittee] considers that 
the actual motive of his step is a calculated personal interest, or the pursuit at all 
costs of demobilization, against the leaders, achieving his goals with the help of 
a demonstration with the Party membership card, and only drawing attention to 
and consequently realizing his goals. The question of whether or not to be in the 
Party did not play a role for him. Moreover, it is not excluded that a similar demon-
stration by the Lt. Col. Michałowski had a specific political goal, namely by portray-
ing his person as a persecuted martyr in the Party, undermining the Party’s author-
ity to dishonor it in the eyes of the less conscious people’35.

On 28 November 1951 Lt. Col. Michałowski wrote to the head of the Informa-
tion Division, in which he stated: ‘After thoroughly analyzing my present opportu-
nities, I am reporting that I am unable to continue to perform the tasks assigned to 
me in establishing and maintaining permanent contacts with officers in the area of 
work and personal life. I justify the above by the following reasons: a negative mental 
state caused by a disability in military service,

1.  feeling of temporariness and limited suitability in military service,
2. the difference in age, service and military rank, life and professional experience, 

and current interests in relation to the officers with whom I could only be contacted,
3. manifestations of my personal life, which as a result of the above mentioned 

reasons, are limited to the performance of my duties and contacts with the immediate 
family’36.

Despite this on 25 April 1952, he was appointed Colonel. But he continued to try 
to break free from the co-operation with the Information. On 10 June 1952, Infor-
mation officer Lt. Lewandowski wrote a report on the exclusion of Col. Michałowski 
from the informational network. He justified this by the fact that ‘(...) the above 
mentioned ... for the period of cooperation with the information bodies gave only 
information material not presenting any operational value. At the same time, Lt. 
Col. ‘M’ refuses to cooperate with the information authorities, saying that he cannot 
continue to work because he is mentally disturbed by military service - his current 
position - he gave the statement in writing. He apparently does not want to come 

34 Ibidem, An informational report, 14.06.1951 r., n. 211.
35 Ibidem, the Resolution of the Party Committee of the Political Board of the Central Offices of the Min-
istry of Defense of 30 August 1951 on exclusion Lt. Col. Feliks Michałowski from the PZPR, n. 236-237.
36 Ibidem, Declaration, 28.11.1951, n. 48.
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close to the enemy base, making himself a worthless contributor. Accordingly, it is 
expedient to exclude him from the network as unnecessary burden’37.

The consent was granted by Major Żytomierski and on 11 June 1952 Colonel 
Michałowski was excluded from the network. However, a month later, deputy head 
of the 2nd Division of the Management Board of the Ministry of Defense, Major 
Babula wrote, ‘He believes that Michalowski›s exclusion from the network was 
made too hastily and as a result did not bring any operational benefits. In parallel 
with the continuity of communication one could implement the plan of 23.6.1952. 
At this stage, Skibiński›s unilateral statements are not sufficient to arrest him. The 
concept of Michałowski›s dismissal from the Polish Army is also not feasible be-
cause there is no basis for this. The Command characterize him as a good specialist 
and an officer undertaking his obligations. He is currently the only specialist on 
armored weapons in the district’38.

IN THE CUSTODY OF INFORMATION 

It would seem that by breaking off the cooperation with the Information authori-
ties, Michałowski became a free man. But the reality turned out to be quite differ-
ent. It was not easy to get out of the agent network, especially for people who were 
recruited based on compromising material. In the order of the Minister of National 
Defense No. 3 / Inf. October 23, 1952, it was pointed out that (...) compromise mate-
rial and material evidence should be prepared before recruitment, so that the matter 
can be referred to the court at any time’39. One did not have to wait long for repres-
sion. Since then, the Colonel’s surveillance has been even more active.

Reading the files we feel the horror of human helplessness against the omnipo-
tent machine of Information authorities. There is a  visible mechanism of crush-
ing human dignity, the officer’s honor by the unbridled authority of the totalitarian 
state. On 23 June 1952, Col. Michałowski was given the Individual Files (ARP) No. 
1575 and the codename ‘Dangerous’ with a tinge “Polish Underground Organiza-
tion’40. The activities were already readable to Colonel. The informants reported that 
‘Col. Michałowski has been recently completely isolated from the environment at 
work, in class he sits alone in the corner, speaks only on business’41.

37 AIPN BU, 2386/13525, a report authorizing the exclusion from the network of information authori-
ties, n. 11-12.
38 Ibidem, Memorandum concerning operational work on the operational invigillation of the individ-
ual figurant (ARP) (invigillated person) No 1575, codename ‘Dangerous’ see. „Organizacja podziemna 
polska”, n. 286-287.
39 Memoriał dr Mieczysława Szerera złożony w dniu 13 V 1957 r. Komisji do Badania Odpowiedzialności 
za Łamane Praworządności w Sądownictwie Wojskowym, „Zeszyty Historyczne” 1979, n. 41, p. 82-83.
40  AIPN BU,2386/13528, The decision to carry out an individual operational invigillation, n. 7-8. 
41  AIPN BU,2386/13528, The decision to carry out an individual operational invigillation, n. 7-8. 
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On October 23, 1952, Colonel Michałowski was arrested on suspicion of be-
longing to an illegal organization and conducting espionage in the army, although 
three months earlier, 23 July Lt. Lewandowski in a business note reported that he 
was speaking to Col. Wladyslaw Kochan, (since July 1948, the head of the 4th GZI 
Branch (Board), who said that ‘there are no other people at the moment who would 
know about his [Michałowski] affiliation-activities within a  diversionary intelli-
gence organization that existed in the army’42. However, despite the lack of any evi-
dence and any evidence indicating Col. Michałowski’s guilt, it was deputy head of 
the GZI Ministry of National Defense, Col. Skulbaszewski, in a strictly confidential 
letter of 16 October 1952, who gave consent to arrest the colonel43. The letter states 
that ‘the investigation should go in the following direction:

1. obtain information about his [Michałowski’s] current activities as part of an 
espionage and diversionary military organization,

2.  the scope of activity and its methods and the composition of the cell, which 
according to the data of the arrested Skibiński was to be organized in OW-Z,

3. reconnaissance of his [Michałowski] current espionage and diversionary 
contacts in the area of the command, armored forces and OW-1’44.

In cases run by Military Information as well as public security organs, an entire 
system of torture, humiliating the dignity of the person, bringing the suspects to 
extreme exhaustion was created. This lawlessness was most evident in the prepara-
tory proceedings45. A characteristic feature of the investigations conducted by the 
repressive authorities in the case of political offenses was the omitting of acts of 
fundamental procedural importance (eg issuing of criminal liability, application of 
a protective measure). Another element of the use of the criminal process for the 
rapid repression against political opponents was in contradiction with the law, both 
military and universal, the use of temporary detention. The prisoners in the inves-
tigation were convinced that the repressive authorities were all-powerful, and were 
supported by the facts: ‘If we want,’ explained one of the Information officers to one 

42 Ibidem, Memorandum, n. 279.
43 Ibidem.
44 Ibidem, 
45 See works of Adam Lityński: A. Lityński, O (nie) prawo-rządności socjalistycznej w Polsce Ludowej, 
„Cuius Regio, Eius Religio II” Lublin 2008; idem, Ku likwidacji instytucji sędziego śledczego w Polsce 
Ludowej, [in:] Problemy nauk penalnych. Prace ofiarowane Pani Profesor Oktawii Górniok, Katowice 
1996; idem, Inaczej o pierwszej dekadzie Polski Ludowej. Obraz sądów karnych, [in:] Z dziejów prawa 
Rzeczypospolitej Polskiej, ed. A. Lityński, Katowice 1991; idem, Na drodze ku nowej procedurze karnej: 
o  postępowaniu przygotowawczym w  latach 1943-1950, [in:] Przestępstwa sędziów i  prokuratorów 
w Polsce lat 1944-1956, Warsaw 2000; idem, Początki prawa komunistycznego w Polsce. Prawo karne 
wojskowe przed wrześniem 1944 r., “Pamięć i Sprawiedliwość”. Bulletin of the Chief Commission for 
the Investigation of Crimes against Polish Nation the National Institute of National Remembrance, 
Warsaw 1996, v. XXXIX; idem, Początki służby sprawiedliwości w Polskich Siłach Zbrojnych w ZSRR 
(1943r.), [in:] Dawne prawo i myśl prawnicza. Prace historyczno-prawne poświęcone pamięci Wojciecha 
Marii Bartla, ed. J. Malec, W. Uruszczak, Kraków 1995; idem, Pół wieku kodyfikacji prawa w Polsce 
(1919- 1969). Wybrane zagadnienia, Tychy 2001.
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prisoner, “we will do a search today of all the members of the Supreme Court, and 
tomorrow they will sit on a stool and confess to everything we want’46. Because the 
more fanciful accusations were made, the crueller the investigation was. Until the 
end of the existence of this institution its officers committed crimes. In the 1950s, 
one of the Military Intelligence investigators responded to the accused person who 
pointed out that in the state of the proletariat dictatorship one must not beat its peo-
ple: ‘The dictatorship of the proletariat is me, my colleague and the gun’47.

As can be expected, Michałowski did not evaded the fate of the ‘enemy of the re-
gime’ and the ‘assassin’ of the authorities. He went through a cruel investigation. Colonel 
Michałowski, three weeks later, on November 13, 1952, confessed to the crimes he had 
been accused of. The accusation was based only on the testimony of one of the accused 
in the case of General Tatar and others, and his own pleading guilty to the alleged crimes. 
He was held criminally liable on 12 January 1953, the day after the investigation was 
completed. The indictment was made on 14 January 1953 by the Military Information 
Officer, Capt. Marian Urbaniak48. Colonel Michałowski was accused of ‘taking o from 
February 1948 to October 1952 in Poland an action aimed at overthrowing the Polish 
people’s political system by the fact that in February 1948 he took part in the espionage 
diversionary organization that existing the Polish Army acting in an espionage diver-
sionary cell in the premises of the Armored Forces and participating in the expansion of 
the organization, by recruiting members and organizing the betrayal and espionage, i.e. 
the crime of art. 86 § 1 and 2 of the Criminal Code of Polish Army (KKWP)49. At that 
time and place, as an officer in active military service acting in person and through the 
cooperating members of the divisive-espionage organization in the interest and favor of 
the imperialist states, he gathered and handed over information to the Anglo-American 
intelligence service being a state and military secret in the field of defense of the country, 
i.e. for the crime of Article 7 with Article 15 § 1 and 2 of the decree dated 13.06.1946’50.

THE SENTENCE

The trial against the accused Colonel Michalowski, began on 27 January 1953 in 
the Supreme Military Court. Col. Michałowski was charged together with Col. Rode. 

46 See Trzy dokumenty ujawniające mechanizm przemocy i  gwałtu w  Polsce w  latach 1947-1955, 
„Zeszyty Historyczne” 1984, n. 67, p. 68. The Heads of the GZI Investigation Division were: Colo-
nel KonstantyLabanov, Colonel Wladyslaw Kochan (during the most brutal investigations) and later 
Colonel Mikhail Krasnov.
47  AAN, PG, 951, Report of the Commission appointed to investigate manifestations of violation of 
the rule of law by employees of the General Prosecutor’s Office and the Warsaw Public Prosecutor’s 
Office Report of the Commission appointed to investigate manifestations of violation of the rule of 
law by employees of the General Prosecutor’s Office and the Warsaw Public Prosecutor’s Office, n.60.
48 AIPN BU, 2386/13528, Indictment, n. 293-300.
49 Ibidem, n. 300.
50 Ibidem. 
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It was chaired by Major Teofil Karczmarz, who had general school education. He was 
the secretary of the Primary Party Organization (POP) in the Supreme Military Court 
(NSW), running the simplest and the smallest in number cases, but instead he was 
a typical informer for Colonel Wilhelm Świątkowski, the president of Supreme Mili-
tary Court (NSW), who used him for the dirtiest cases. He was only able to sign the 
verdict. In the official opinion, we read ‘(...) it is difficult for him to know precisely the 
legal issues due to his small education and therefore he has considerable difficulties in 
working. However, the tasks entrusted to him are dealt very accurately with a prop-
er understanding of the class struggle and the interests of People›s Poland,’ which in 
practice meant that ‘judge’ Major Karczmarz did not have to know the law, because 
he had enough knowledge of the tasks the Communist Party facing the Communist 
justice system’51. The judges were: Lt. Col. Zygmunt Krasuski, Lt. Marian Mydlak. The 
public prosecutor was the deputy prosecutor of the Supreme Military Prosecutor’s Of-
fice (NPW) Capt. Stanisław Banaszek, former corporal of Information detention, pro-
moted fast to Captain of NPW. The indictment accused the defendant Michalowski of 
committing the crime of ‘espionage’. After the closure of the trial, the prosecutor took 
the floor. He said: ‘Citizens Judges of the Supreme Court! Anglo-American imperial-
ists, in pursuit of their aggressive plans, use different scumbags, outcasts of Polish 
society to continue hostile work in our homeland. Such traitors and outcasts of the 
Polish people sit on the bench of the accused, who in the course of a long time have 
been serving the imperialist enemy. Both plaintiffs committed crimes of espionage 
in the wake of the Anglo-American intelligence service, gathering and passing over 
to the agents of this intelligence important to the country’s defense state secrets, and 
their deeds constitute the crime of espionage. (...)’52.

The prosecutor demanded the highest punishment ‘For the only punishment that is 
right and commensurate with the enormity of their guilt and the crime and the damage 
they have done to the Polish people I consider the death penalty and such a punishment 
I demand for the two accused’53. According to allegations presented in the indictment, 
Colonel Michałowski was sentenced to death54. The Council of State of 21 May 1953 did 
not exercise the right of grace. Five days later, at 8.15 sentence was executed.

By a decision of 28 April 1956 NSW, after examining the motion of the Supreme 
Military Prosecutor’s Office and resuming criminal proceedings against the sentenced 

51 AAN, Central File Centralna (CK), XX/1560, Personal files of Teofil Karczmarz, n. 12-13. 
52 AIPN BU, 2386/13527, Investigation files No 47/52, n. 70-73.
53 Ibidem.
54 AIPN BU, 2386/13525, the Sentence, n. 14-20. Feliks Michałowski was sentenced under Art. 86 § 
1 and 2 of the KKWP for the death penalty and Art. 46 § 1 and KKWP and art. 48 § 1 of the KKWP 
for the loss of public and civic rights of honor forever and confiscation of all property: pursuant to art. 
15 § 2 of the Decree of 13 June 1946 and Art. 46 § 1 and the KKWP for the loss of the public and civil 
rights of honor forever and confiscation of all property: on the basis of Art. 32 §2 and 33§1 and 3 of the 
KKWP defined as a joint sentence - the death penalty with the deprivation of the rights of public and 
civic rights of honor forever and confiscation of all property, Ibidem, n. 20.
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Colonel Michałowski overturned the NSW verdict and referred the case to supple-
ment the preparatory proceedings. On 7 May 7 1956, the prosecutor of the Supreme 
Military Prosecutor’s Office discontinued the investigation, acknowledging that there 
was no evidence of Col. Michalowski’ guilt. However, according to historical material, 
all files (mainly surveillance, enforcement and pardons) gathered in this case clearly 
show that the sentenced Colonel Michałowski did not commit criminal offenses at-
tributed to him. Therefore, the discontinuation of the investigation after the resump-
tion of criminal proceedings by the court bacause of ‘lack of evidence of guilt’ was 
unfounded. The case was waiting for clarification 39 years. By a decision of the Su-
preme Military Prosecutor’s Office of 30 May 1995, it was decided to change the final 
decision of 7 May 1956, in such a way that the fact that ‘the lack of criminal offence 
‘was accepted as the basis for the discontinuance of the investigation.

THE LIABILITY OF LAW ENFORCEMENT AUTHORITIES 
FOR JUDICIAL CRIMES

The issue of rehabilitation of the wrongly sentenced is closely related to the re-
sponsibility of those who, through the use of illicit methods in investigating, fal-
sifying evidence of guilt, falsifying cases, have led to the unlawful deprivation of 
freedom of many innocent people55.

The issue of liability for the breaking of the law by state repressive authorities was 
taken up in 1956 by several committees. On 10 December 1956, as a result of the 
agreement of the Minister of National Defense, the Minister of Justice and the Pros-
ecutor General of the Polish People’s Republic, the Commission was set up named 
after its first president Marian Mazur to investigate the former employees of the 
GZI, the Central Military Prosecutor’s Office and the Supreme Military Courts’56.

The task of the commission was to investigate manifestations of breaking the 
rules of law in military coercive and justice organizations. The report of the ‘Mazur 

55  W. Kulesza, Crimenlaesaeiustitiae. Odpowiedzialność karna sędziów i  prokuratorów za zbrodnie 
sądowe według prawa norymberskiego, niemieckiego, austriackiego i polskiego, Łódź 2012; A. Steins-
bergowa, Uwagi na marginesie Memoriału dr. Mieczysława Siewierskiego złożonego w dniu 13 V 1957 
r. Komisji do Badania Odpowiedzialności za Łamanie Praworządności w Sądownictwie Wojskowym, 
„Zeszyty Historyczne” 1983, n. 66.
56 Commission to investigate the responsibility of the staff of the Chief Information Board, the Supreme 
Military Prosecutor and the Supreme Military Court. See AAN, PG, 509/20, Sprawozdanie Komisji dla 
zbadania odpowiedzialności b. pracowników Głównego Zarządu Informacji, Naczelnej Prokuratury Woj-
skowej i Najwyższego Sądu Wojskowego, k. 1-118; D. Maksimiuk, Problem rehabilitacji w  latach 1956-
1957, „Miscellanea Historico-Juridica” t. 8, Białystok 2009, p. 223-234; idem, Krótka historia długo obo-
wiązującego dekretu, czyli o tzw. małym kodeksie karnym, Miscellanea Historico-Juridica, t. 9, Białystok 
2010, p. 83-97, idem, Rozliczenie stalinizmu na fali „odwilży” 1956 roku. Dokumenty archiwalne dotyczące 
odpowiedzialności sędziów i prokuratorów wojskowych za łamanie praworządności w latach 1948-1954”, 
Miscellanea Historico-Juridica, t. 9, Białystok 2010, pp. 109-147, idem, Rok 1956 w Polsce. Sądy, prokura-
tury, prawo karne, Białystok 2016; L.M. Hudała, Analiza ustaw rehabilitacyjnych w niektórych państwach 
postkomunistycznych, „Studia Juridica” t. 25, Warsaw 1998, pp. 193-217. 
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Committee’ included a clear assessment of the judiciary system: ‘The activities of 
some judges not only constitute a crime of Article 130 kkWP (the Criminal Code 
of Polish Army), but seem to have acquired the characteristics of a judicial murder.’

However, the often-held line of defense of accused judges and prosecutors was 
that they acted on the basis of applicable law and the binding interpretation. One of 
the strictest judges, the head of the Military District Court No. 1 in Warsaw, barely 
knowing Polish language, Polish law, and Polish legal theory, Col. Julian Giem-
borek57, who ‘tried to use the legal knowledge gained in the Soviet Union’, explained 
with conviction: ‘raised in the conditions of the system of worship of the individual, 
taken over by the Stalinist theories of exacerbating class struggle (...), I pursued this 
direction in my work, believing that it is a necessity in the struggle for the victory of 
socialism. This was reflected in my judicial activity in exacerbating criminal repres-
sion in individual cases for general prevention reasons’58.

Lt. Col. Juliusz Krupski one of the mostly charged judges of the Supreme Mili-
tary Court stated: ‘I imagined that in my section I was conducting a fair fight with 
the counterrevolution, I believed that the Party had entrusted the court with this 
section to defense the regime and that the fight against the counterrevolutionary 
conspiracy, as described in A short course on WKP history /b /, will become the his-
tory of our Party’59.

Corresponding with this was the statement of Major Edward Holler, known as 
‘Bloody Edzio’: ‘I considered my work as the first line of battle against the enemy. It 
seemed to me that I would compensate for not taking part in the armed struggle. 
(…) On the first encounter I had many disappointments, but it seemed to me that 
since a whole team of serious and experienced people was working this way, gradu-
ally my doubts began to wane’60.

These statements originated from the Party meeting of judiciary employees held 
in the post-October wave of political thaw in November 1956. They were not only 
to justify the actions taken by the judges, but also to be the first line of defense, as 
some of the judges were expected to be held criminally liable.

57 Julian Giemborek was in 1946-1947 the president of Regional Military Court in Katowice. See               
M. Paszek, Wojskowy Sąd Rejonowy w Katowicach (1946-1955), „Z Dziejów Prawa” 2015/8 (16), idem, 
Odpowiedzialność sędziów Wojskowego Sądu Rejonowego w  Katowicach za zbrodnie sądowe (1946-
1955), „Czasopismo Prawno-Historyczne”, v. LXVII -2015, n. 2.
58 Protokół z narady partyjnej aktywu partyjnego Najwyższego Sądu Wojskowego i Zarządu Sądownic-
twa Wojskowego, przeprowadzonej z udziałem szefa Głównego Zarządu Politycznego gen. bryg. (Janu-
sza) Zarzyckiego i zastępcy szefa GZP WP płk. (Bronisława) Bednarza w dniach 20 i 21 listopada 1956, 
[in:] J. Poksiński, „My sędziowie nie od Boga…” Z dziejów Sądownictwa Wojskowego PRL 1944-1956. 
Materiały i dokumenty, Warsaw 1996, p. 159. Giemborek, a native Pole, served until 1937 in the organs 
of Soviet justice. Repressed and rehabilitated. He came to Lublin from Leningrad in 1944 where he was 
a legal adviser. 
59 Ibidem, p. 114. Krupski graduated from the UJK, a worker during the war, a communist. 
60 Ibidem, p. 156. Holler after he was admitted to the army in 1948. One year later he graduated from 
the Faculty of Law of the UW.
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However, it should be noted that the issue of personal liability of judges and 
prosecutors was treated very gently. Judge Dr Mieczysław Szerer played a special 
role in the work of the commission, although he withdrew from its composition61. 
The Szerer’s report, exquisitely, suggestively written and seemingly credible, since 
the author examined the file, played an important role in both the formulation of 
the conclusions and, even more importantly, in the recitation of the highest party 
factors with which he had contact of the climate of forgiveness and political indul-
gence. He stated in it, with all the emphasis and authority, that ‘he does not see the 
possibility of arresting any of the remaining judges62 of the Supreme Military Court 
in Poland and held criminally liable for violating the rules of law in the Tatar cases 
because he did not find evidence to assume that the judges knew that they had been 
cheated, so they sentenced the innocent people unintentionally’63. 

This view in the mouth of an experienced lawyer must be shocking, because it was 
contradictory not only with common sense, but with the facts and the ability to analyze 
them on an elementary level. The explanation of Szerer’s astonishing position, which can 
not be explained by legal formalism, is explained in the statement by Gen. Uziembło, 
highly critical of the colleague’s report, ‘I think that by this means, Sheriff defended his 
own skin, having had guilty conscience at the turn of the 1940s and 1950s. He took part 
in the secret trials of those years (...). He had an interest in doing so’64.

Finally, the „Mazur commission” has requested the initiation of proceedings 
against the three judges whose participation in the Tatar cases was the most statisti-
cally significant (Colonel Feliks Aspis, Lt. Col., Teofil Karczmarz and Marian Krup-
ski), and the degradation to the rank of major of 2 judges (Colonel Piotr Parzycki 
and Lieutenant Colonel Zygmunt Krasuski), and finally in one case the transfer of 
personnel (Capt. Stefan Michnik)65, but those recommendations, especially con-
cerning criminal liability, were not implemented.

 ***

In conclusion, it should be noted that leaving Stalinist judicial crimes unset-
tled and leaving in military service and even promoting their perpetrators (the next 

61 Memoriał dr. Mieczysława Szerera złożony w dniu 10 VI 1957 r. Komisji do Badania Odpowiedzial-
ności za łamanie praworządności w sądownictwie wojskowym, „Zeszyty Historyczne” 1979,                 n. 
49, p. 71-158.
62 It is about Soviet officers, who apparently Sherer believed, should be brought to justice. The validity 
of judgment goes hand in hand with the impossibility of incarnating it.
63 M. Szerer, op. cit., p. 148 i 114.
64 L. Kowalski, Racja stanu [interview with Gen. Adam Uziembło] [in:] idem, Generałowie, Warsaw 
1992, p. 249-250.
65 In 48 cases Karczmarz presided in 10, he was was 28 times a juror, in the case of Aspisa - he presided 
at 17 and was a juror in 2, Krupski presided in 10 and was ajuror in 4, Krasuski presided in 4 and was 
a juror in 5, Parzecki presided in 3, and Michnik was the assessor in 9.
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NSW chiefs Col. Jan Miłek and Brig.Gen. Kazimierz Jankowski) undoubtedly had 
an impact on the functioning of the military service of justice in later years includ-
ing the period of martial law.
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Summary: In May 1943, the 1st Polish Infantry Division named after Tadeusz Kosciuszko 
was created in the USSR. It was the nucleus of the future Polish Armed Forces created in the 
territory of the USSR. With the formation of the 1st Infantry Division, the Military Infor-
mation was created otherwise called Military Counterintelligence. Military Information was 
one of the most criminal institutions in the Stalinist Poland. From 1949 to 1953, the bodies 
of this institution arrested 2665 people, including 518 officers, 713 non-commissioned offic-
ers, 1139 privates and 295 civilians. As a result of these actions, mock trials and judicial mur-
ders on innocent people were performed on a large scale, including 20 senior officers of the 
Polish Army. One of the victims of this criminal institution was Col. Feliks Michałowski, an 
officer of the Polish Army, a secret informer of the Military Information from 1949 to 1951.

Keywords: Colonel Feliks Michałowski, army, repressions, court, sentence

POSTĘPOWANIE KARNE PRZECIWKO PŁK. FELIKSOWI 
MICHAŁOWSKIEMU (1952-1953)

Streszczenie: W maju 1943 r. w ZSRR powstała 1. Dywizja Piechoty im. Tadeusza Kościusz-
ki. Stanowiła ona zalążek przyszłych Polskich Sił Zbrojnych tworzonych na terytorium 
ZSRR. Wraz z  formowaniem 1. Dywizji Piechoty utworzono Informację Wojskową, czyli 
kontrwywiad wojskowy. Informacja Wojskowa była jedną z najbardziej zbrodniczych insty-
tucji w stalinowskiej Polsce. W latach 1949-1953 organy tej instytucji aresztowały 2665 osób 
w tym 518 oficerów, 713 podoficerów, 1139 szeregowych i 295 osób cywilnych. Efektem tych 
działań były najczęściej sfingowane procesy i mordy sądowe na bardzo wielu niewinnych 
ludziach, w tym na 20 wyższych oficerach Wojska Polskiego. Jedną z ofiar tej instytucji był 
płk Feliks Michałowski, oficer Wojska Polskiego, w latach 1949-1951 tajny informator In-
formacji Wojskowej.

Słowa kluczowe: płk Feliks Michałowski, wojsko, represje, sąd, wyrok
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Dariusz Rozmus*

„KILL A DONKEY”

INTRODUCTORY REMARKS

The article devoted to customary law institutions used for entering into cov-
enants and other types of alliances defined by the Arabic term Leff 1 depicts situa-
tions where the main hero of the narrative is presented as… a donkey2. On the one 
hand, the animal was used as a carrier of the message in the literal sense because the 
covenant proposals between the parties in conflict were placed in a bag which was 
carried by the mentioned animal on its back, and on the other hand, the donkey 
was used in a symbolic meaning. The animal in this story referred to the totemic 

* Dr. hab.; Faculty of Administration and Management at Humanitas University in Sosnowiec.
1 Leff as noted by RyszardVorbrich, the term means honorary brotherhood concluded to defend, wage 
war, exchange goods and exchange women, exploit water, and pasture, or more generally: economic 
cooperation. Compare R. Vorbrich, Górale Atlasu marokańskiego. Wrocław 1996, p. 191-196
2 D. Rozmus, Leff. Common law institution in the medieval Maghreb, „Annuals of Administration and 
Law”XVI/2016 , p. 73-79.
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meaning of the donkey to one of the parties3. Among the habitants of the Arabian 
Peninsula and North Africa, more generally speaking among Chamito-Semitics, 
one can find many examples of such association in which the name of the animal is 
associated with the eponymous name of a tribe4. 

The published article refers to the Leff institution and an example of its con-
clusion, which can be dated at the end of the 9th century AD. However, donkey 
symbolism has a much wider meaning than only the one related to a set of totemic 
animals. It has a cultural meaning and of course religious meaning. In addition, we 
can mention here the meaning associated with ancient Middle Eastern legal institu-
tions. We will try to bring this last issue closer in this text. 

First, we must answer the question whether opening a discussion on this subject, 
starting from the custom noticed in the medieval Maghreb, makes sense. Where 
Maghreb - the western part of the world of Islamic civilization, and where the peo-
ples of the present Mashreq, that is, the eastern tract of Islamic civilization with 
a small exception that is Israel. The key to answering this question is the acceptance 
that for thousands of years there has been an ongoing migration of peoples and 
cultures from east to west. This is not where we present scientific evidence for such 
migrations of both people and ideas. The literature on this subject is very abundant. 
We should pay attention to genealogical traditions which, where they still exist, 
have an impact on shaping the common law. At this point, we will only mention the 
Berber population.

3 The residents of Meknàs seized Salih’s donkey (Emir Salih was the ruler of the Himjart family, for 
whom the donkey was most likely a totemic animal), who was known to them. They took the sack and 
when they read the letter they decided to immediately mutilate the donkey and continue resistance. But 
then they changed their mind and decided to unite all who opposed Salih. And so they did. They gave 
honor to the donkey (sic!) wrapping it in a shroud and drove him to Salih... and begged him for mercy, 
and he gave it to them, compare El-Bekri, Arabic text: W. McGuckin de Slane, Description de l’Afrique 
Septentrionale par Abou-Obeid El-Bekri, Alger 1911, p. 91-93. Compare also C.S. Coon, Tribes of the 
Rif, Harvard African Studies - Peabody Museum of Harvard  University Cambrige, Mass., U.S.A. 1931, 
vol. IX, p. 28..
4 In the names of Arab tribes we find numerous traces of totemism. Names such as Banu Kalb (i.e. liter-
ally sons of a dog, it should be noted that there is no derogative message in this term), Banu Kilab (sons 
of dogskilab plural from a dog), Banu Namir (sons of tiger), Banu Asad (literally sons of a lion) prove 
that the names were taken from the ancestors, among mythical animals are in abundance. Compare 
among others M. Gaudefroy-Demombynes, Narodziny Islamu, Warsaw 1988, p. 23. Banu Hamiriterally 
means the sons of a donkey. The meaning of the Arabic word from which the name of the Himjarite fam-
ily comes from is associated with the Semitic triple-radical word-formation hmr, which is particularly 
important for our considerations, because it means donkey (hebr.khamoralboarab. himar, l. mn.: hamir). 
Banu literally means the sons of a donkey. The meaning of the Arabic word from which the name of the 
Himjarite family comes from is associated with the Semitic triple-radical word-formation hmr, which 
is particularly important for our considerations, because it means donkey (Hebrew, Khmer or Arabian 
HIM, L: Hamir). Banu Adam means the sons of Adam in the sense of people / humanity. Besides, animals 
in the customs of ancient East and North Africa played a key role in many rituals and ceremonies, includ-
ing the ritual of purification. Bucks, dogs and other animals were used in such ceremonies. See Kozioł 
dla Azazela. Zwierzęta jako nośniki nieczystości na Wschodzie starożytnym, [in:] Starożytna Palestyna – 
między Wschodem a Zachodem. Studia Historico – Biblica 1, Lublin 2008, p. 49-59.
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Regarding the traditional division based on the Berber origin, it refers to two an-
cient groups. Members of one of the groups are the ancestors of the nomadic popula-
tion, the Bedouins, the latter are descendants of a migratory settled population which, 
at the same time, is at a higher stage of civilization development. These descendants 
of farmers and residents of cities were called al-baranis5. The most important in this 
matter are the accounts of medieval historians. The first one comes from the 9th cen-
tury from the Ibn `Abd al-Hakam6, who lived in Egypt and the second from the 14th 
century from Ibn Khaldun7. The latter historian and thinker won world fame. 

There are many other genealogies. Of course, the Himjarites find their place 
among them, as well as entire groups of tribes that were once connected in Syr-
ia, including tribes such as Amalekite, Canaanite (or Palestinian), and others. The 
common feature of these genealogies is combining Semitic (and Chamitic) people 
separated from each other not only by geographical distance, but also by chronol-
ogy. In conclusion, we can assume that genealogies referring to the period before 
Islamic period point to the eastern origin of the Berber population, regardless of 
how different and distant from each other in time these migrations were. A similar 
approach was also represented by the Jewish tradition. In the Book of Isaiah (17, 9) 
the following paragraph is found, On that day your fortified cities (it is all about Da-
mascus and Samaria) will be like those abandoned by the Amorites and Hivites, who 
left before the sons of Israel. They will become a desert8. 

The bible does not mention where the above-mentioned tribes (i.e. the Amorites 
and Chivwits) departed. On the other hand, according to Talmud, it was Africa9.

5 D. Rozmus, Al-Baranis, „Folia Orientalia” 1999, vol. XXXV, p. 119-129 and D. Rozmus, Al Baranis – 
plemię czy termin? „PrzeglądOrientalistyczny” 2000, no 1-2, p. 130-136. The settled, civilized people of 
al-baranis, whose mythical ancestor was Mazigh ben Kanaan (the son of Kannan eponym of Kannan 
land - now mostly Palestine) according to Ibn Khaldun gave birth to seven great (historical) tribes of the 
former and partly contemporary Maghreb. They were tribes: Awraba / Aureba, Adjisa / Adjica, Azdadja, 
Masmuda / Masmouda-Ghumar / Ghomara, Kutama / Ketama-Zawawa, Sanhadża, Hawwara / Hoouar, 
also called Aurigha. Laqbal Musa, al-batarwe’l-baraniswe`l-mazhar al-idjimima, “al-Isala” University of 
Algiers, March-April 24/1975, p. 164 and Ibn Khaldun, Histoire des Berberes, op. cit., p. 169.
6 M. Brett, The Cambridge History of Africa, Cambridge University Press 1978, vol. 2, c. 500 B. C. – A. D. 
1050, p. 510.
7 Ibn Khaldun, Histoire des Berberes et des dynastiesmusulmanes de L`Afrique Septentrionale, Paris 
1968, p. 168.
8 Biblia Tysiąclecia, The Old and New Testaments, Pallotiinum, http://biblia.deon.pl/rozdzial.
php?id=489
9 Kwiaty wschodnie - a set of moral principles, theological principles, proverbs, social rules, allegories and 
novels taken out of the Talmud and contemporary writings, put together Abraham Buchner, Warszawa 
1842, p. introduction p. V. In the light of modern research, the problem seems to be more complicated. 
Compare among others, the slogan, „Berberes – a. Origines” [in:] „Encyclopedie de l`Islam”, volume I, E.J. 
Brill, Leyda 1960, p. 1208-1209. The population of the Maghreb not only consisted of migrations from the 
east, following the coasts of northern Africa and from Europe, a part of the population substrate comes 
from the original inhabitants of these areas, but their wandering and history are unfortunately lost. compare 
E. Szymański, Tradycje i legendy ludów Afryki Północnej, Kraków 1994, p. 13-38. T. Kotula, Libijczycy - Ber-
berowie, [in:] Historia Afryki do początku XIX wieku, Wrocław 1996, p. 233-234, Z. Komorowski, Kultury 
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These and other examples indicate that we can talk about multiple and far-reach-
ing cultural relationships in this region of the world. Islam’s reign has not changed 
anything in this matter. Therefore, analyzing the above described maghreb example 
is not unauthorized for our topic.

 A SHORT OVERVIEW OF THE COMPLEX 
SYMBOLISM OF THE DONKEY

Returning to the issue of donkey’s meaning in the legal tradition of the people of 
the ancient East, we can reach deeply into the past. 

It is enough to examine various aspects of donkey symbolism, from definitely 
negative to those which glorified the donkey, as well as its owner. Above all, a don-
key can be considered an animal that was ridden by heroes, prophets, patriarchs and 
gods10. However, we should remember that usually it is the Donkey (a symbolic ani-
mal, an imaginary one, etc.) not an ordinary donkey from the nearest barn, whose 
fate, if it was not fit for hard work, was of nobody’s concern.

In Syria, the donkey was considered a sacred animal that was ridden by the god-
dess mother of the gods - also the goddess of the sea coast Atirat (other gods ssali 
sutki piersi Aširat)11. In places of her worship, so-called highlands, there were sym-
bolic pillars for Asherah, the “wife” of the Canaanite god Baal12. She was, as the 
goddess of vegetation, worshiped throughout the whole of the Phoenician-Canaan 
territory13. The mount of the goddess, as it is often in the history of religious wor-
ship, despite its complex symbolism and closeness to the supernatural beings, did 
not have it easy. Worshipers of the ancient Semitic god Baal (basically the wife of 
Asher) were offering those animals in a form of a sacrifice. Of course, it was a sacred 

Maghrebu – Dzieje i grupy etniczne, Warsaw 1989, p. 15. 
10 Literature referring to the negative and positive symbolism of the donkey is quite rich. Compareamongoth-
ers D. Forstner OSB, Świat symboliki chrześcijańskiej, Warszawa 1990, p. 285-288. For thoseinterested, see the 
Internet, amongothers. M. Balaama, Symbolika osła w kulturze i religii, Artykuł dla międzynarodowego cza-
sopisma „Communio”. http://monika.balaama.pl/symbolika_osla/comparealso M. Poniatowska, Osioł w Biblii 
– Stary Testament oraz Osioł w Biblii – Nowy Testament http://psho.pl/obraz-osla-w-religii/
11 Compare S. Cinal, Ba´al z Ugarit a inni bogowie burzy starożytnej Syrii i Palestyny, Publisher of the 
Jagiellonian University, Krakow 1997, p. 23. Transcription of the names of Semitic gods is diverse. Cf. He-
brew “Asher (Ugarycki: ‘rt, other forms: Athirat, Asirat, Elat) - in the mythology of the Ugaritic goddess 
of the sea coast, identified with the planet Venus and its aspect as the Morning Star, mother of the gods, 
initially the wife of the supreme god El, then wife Baal. It has also moved to the folk Hebrew mythology, 
along with syncretistic tendencies fought by the orthodox mainstream defending the radical, prescribed 
in the Decalogue of Sinai, the monotheism of Israel“. Compare https://pl.wikipedia.org/wiki/Aszera.
12 During the study of the caravanserai in Kuntillet el-Ağrud, located on the edge of the Sinai Pen-
insula, the following inscription was discovered: “I bless you through Yahweh from Samaria and his 
Asher.” It was believed in some circles of followers in the existence of the companion of Yahweh. It is 
perhaps a manifestation of the so-called folk religion; compare S. Cinal, op. cit., p. 120.
13 G. Herrgott [entry] Aszera, [in:] Praktyczny słownik biblijny, ed. A. Grabner-Haider, Warsaw 1994, p. 69.
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act. Egyptians sometimes saw a devilish animal in the donkey14. 
We also discover numerous examples of positive or negative symbolism in the 

Old Testament. Abraham, the patriarch Abraham, brought his son Isaac to death on 
the back of a donkey, which is sometimes considered to be prefiguration of events 
from the New Testament. Therefore, we should not forget about the connections be-
tween this animal and the messianic symbolism15. It was on the donkey that Christ 
entered Jerusalem on Palm Sunday. This is a vision of the prophet Zechariah your 
king comes to you, righteous and victorious, lowly and riding on a donkey, on a colt, 
the foal of a donkey (Book of Zechariah 9.9). In the Judaic and Christian traditions, 
the positive aspects of this animal prevail16.

Prophet and founder of Islam Muhammad (Mohammed) had a donkey named 
Ya’four, and its walk was admired by important personalities. A number of ancient 
Arabic sources emphasize the donkey’s intelligence, paying attention to the fact that 
the animal can always find its way home regardless of the circumstances. Arab me-
dieval sources also contain information from a fairy tale, according to which wild 
donkeys were to reach the age of two hundred or even eight hundred years (sic)17.

Therefore, there is no doubt that in the Semitic communities over the centuries, the 
donkey was present in the lives of people not only because of its animal existence, but 
also as a carrier of deep and complicated symbolism. We must remember that whenever 
we come across the cult of an animal, it does not really refer to the animal from flesh 
and blood but it rather refers to what the animal reflects in the history of a given society 
(eponymous ancestor, symbol of the embodiment of a higher being etc.).

So the ancient oriental gods used them, Christ and the Prophet Muhammad rode 
it. Donkey also personified a lot of negative features, some of which may have resulted 
from the character of this animal. They were and are mainly stubbornness less lust.

Using the image of this animal has not passed away even in the present times. In 
the negative sense, sins can be delivered on the backs of donkeys by Satan, accord-
ing to the teaching of one of the religious thinkers of religious movement Dawat-e-
Islami, created in Pakistan after 198018. 

14 M. Lurker, Słownik obrazów i symboli biblijnych, Poznań 1989, p. 162-163, cf. also D. Forstner OSB, 
Świat symboliki chrześcijańskiej, Warsaw 1990, p. 285-288. Many curses have been reported by the injured 
people in which the wrongdoers should be (in the opinion of the curse) raped by a donkey compare 
A History of Ancient Near Eastern Law, edited by Raymond Westbrook editorial board: Gary Beckman, 
Richard Jasnow, Baruch Levine, Martha Roth vol. one BRILL LEIDEN • Boston 2003, p. 811.
15 Lurker, ibid., p. 162-163.
16 A. Brzozowska-Przybek, Osioł - wierny towarzysz Świętej Rodziny, published: http://wpolityce.pl/
lifestyle/239411-osiol-wierny-towarzysz-swietej-rodziny1 April 2015, update: 1 April 2015.
17 B. Lewis. V.L.H. Menage, Ch. Pellat, J. Schacht, hasło “Himar” [in:] Encyclopédie de l’Islam, Leyde 
1971, p. 406.
18 It is said that Sayyiduna Isa once saw Satan with four loaded donkeys. He asked him what they were 
carrying. Satan replied, “They are carrying my merchandise, one ofthem is carrying cruelty, another 
is carrying dishonesty, the third is carrying treachery, and the last one is carrying jealousy.” He asked, 
“Who will buy this merchandise?” Satan replied, “Rulers will buy cruelty, traders will buy dishonesty, 
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A DONKEY IN THE LEGAL TRADITION 
OF THE PEOPLES OF THE ORIENT

The signs of legal tradition in which the donkey plays the roles are found in 
the Bible and other oriental texts. The inhabitants of ancient Shechem in present-
day Israel were called Bene Hamor, i.e. literally, the Sons of the Donkey, and their 
god Ba’al Berith, the Lord of the Covenant19. The Bible was written in times much 
younger than the events and customs that it describes. Thanks to discoveries in the 
area of Mesopotamia, we can take advantage of even older sources, including nearly 
25,000 clay tablets, containing legal and economic content, that were found in the 
state archive located in the city of Mari. The archive contained a rich diplomatic 
correspondence from the 19th and 18th BC in which, as discussed below, we have 
traces of the legal use of the donkey, both as a symbol and as a specific animal in 
legal ceremonies20.

Of course, we must realize that if we encounter the donkey in the documents re-
lated to the legal traditions of the ancient countries of the Orient and North Africa, 
it will mainly mean that the animal was an object of trade. This may be, for example, 
a matter of a dispute involving a previously agreed exchange (sale, possibly with ad-
ditional charge – DR, maybe barter) of an ox for a donkey. In the mentioned case, 
however, it turned out that the donkey was not (to put it mildly) in good condi-
tion. Which means that it could not be an adequate equivalent to be exchanged for 
another healthy animal21. Thanks to this matter, we get to know the content of the 
dispute settled in the legal states of the era.

Very often, as far as the donkey is concerned, it is also a claim to pay for the loss 
of the animal due to its death or its escape. On the list of people convicted (it may 
be a list of prisoners or detainees) for various crimes against property and life, you 
can, by analysing the allegations, see that often the object of the theft was a donkey 

women will buy my treachery, and as far as the jealousy is concerned, scholars will buy that. Por. 
Shaykh -e- Tariqat Amir -e- Ahl-e-Sunnat, The Four Donkey of SatanEnglish translation from Majlis 
language, Karachi Pakistan https://data2.dawateislami.net/Data/Books/Download/en/.../8-1.pdf Ac-
cording to the ancient work of Fizjog, the wild onager donkey sounds 12 times a day and night when 
the equinox . Satan, whom the animal symbolized, roars on this day because his kingdom is dimin-
ished. It was the 25th day of the Coptic month of Famenot (March). D. Forstner OSB, Świat symboliki, 
op. cit. p. 288.
19 J. Bright, Historia Izraela, Warsaw 1994, p. 82.
20 https://pl.wikipedia.org/wiki/Mari.
21 “The Deir el-Medina material offers numerous examples of transfers or sales. O. Gardiner 152 may 
record the purchase (or barter?) of an ox in return for a donkey. On day 22, A gives B an ox. One week 
later B brings the donkey in exchange, and states, apparently in the presence of witnesses: “Look, this 
donkey is for the compensation of your ox.”456 A buyer has the right to expect a defect-free object or 
animal. In O. DeM 73, a man complains that he has been sold a poor-quality donkey, which the seller 
thereupon replaces with one of more satisfactory quality”. Por. A History of Ancient Near Eastern Law, 
op. cit., pp. 338.
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or donkeys22. It is also the subject of confiscation with other types of property due to 
the crime of the owner of the animal.

From the texts that come from the Hittite city of Alalakh (generally the second 
millennium BC) it appears that a slave should be treated like an ox, donkey, etc. 
It depicts the poor condition of slaves in this city. However, it is worth consider-
ing whether it is really obvious. Would the owner advantage from a badly treated 
donkey and an ox?23 All these legal cases refer to the material form of an extremely 
useful animal in the cultures of that time (and today the donkey plays a major role 
in that region). 

However, sometimes the donkey was the subject of a contract and a ceremony. 
In this case, reference was made to the complicated symbolism of which the animal 
was the carrier.

We can mention the extensive ceremony of making a covenant known from the 
letters of Mari (ARM 26/2 404) - the city in the peak period of its power, also the na-
tion in northern Mesopotamia. It is about making a covenant between kings named 
Atamrum and Andarig24 and Ashkur-Addu25 from Karana / (Q) Kattara (the city 
name is written by both K and Q)26. They ruled in the area of Sinjar - today an area 
in north-eastern Iraq.

The procedure for concluding a treaty consists of several stages27.
1. The king of Atamarum sends an envoy to the summit meeting with King 

Ashkur Addu in one of the border towns.
2. King Ashkur Addu sends his envoy to accompany the representatives of King 

Atamaru and his servants (vassals) to the summit. As observers, there are also rep-
resentatives of other countries including such powers as Babylonia.

3. A debate over the content of the treaty take place.
4. Each party submits its terms (requests) in a formal manner.
5. Adoption of the treaty. Killing (killed - qatàlum) of a sacrificial animal, in this 

case it is a “donkey” (‘hajjàrum’, or in other transcriptions ‘hayarum’). The killing 
provided the blood needed for the ritual, which was to symbolize a new bond be-
tween the contracting parties. The sacrifice and blood emphasized the seriousness 
of the treaty.

6. Solemnly taking oaths for gods, including local gods and gods having follow-

22 A History of Ancient Near Eastern Law, op. cit, pp. 176.
23 A History of Ancient Near Eastern Law, op. cit., pp. 707.
24 The location of Andarig city already existing in the first centuries of the second millennium BC – 
compare M. van de Mieroop, Historia starożytnegoBliskiegoWschodu ok. 3000 – 323 p. n. e , Publisher 
of the Jagiellonian University, Krakow 2008 p. 113.
25 https://ca.wikipedia.org/wiki/Ashkur-Addu.
26 The state archive has also been found in (K) Qattra compare M. van de Mieroop, Historia starożytnego 
Bliskiego Wschodu, op. cit. 89 city locations compare M. van de Mieroop, op. cit., p. 104 and https://
pl.wikipedia.org/wiki/Tell_al-Rimah.
27 Description of the ceremony based on A History of Ancient Near Eastern Law, op. cit., pp. 748.
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ers of international reach due to the spread of worship.
7. Exchanges of gifts and sumptuous feast combined with drinking (usually 

“hot”) alcohol.
It can be assumed that from the aforementioned letter from Mari (ARM 26/2 

404) the term “hayarum qatalum” - an Amoritic idiom, which translates as “to kill 
a donkey”, becomes a technical term meaning the conclusion of the covenant28. The 
custom of sanctifying the covenant with an animal sacrifice was also the part of 
European civilisations. The sacrifices described by Homer also include an animal 
sacrifice29.

Finally, as part of the digression, it is worth to pay attention to the scene com-
monly known from the Palace of Caesars at the Palatine (graffiti) depicting a man 
seen hanging from a cross with his back turned towards the viewer30. This is known 
as ‘the mocking cross’31. The graffiti was discovered in 1857. Below the cross stands 
a man with a hand raised in a gesture of religious worship. The signature in Greek 
says Aleksamenos honors God. In this drawing that probably comes from the period 
between the first and third century AD there would be nothing strange to anyone 
living in the presence, if it was not for one important detail - the crucified figure 
has a donkey’s head. The drawing is primitive and, for that reason, it was consid-
ered a kind of wall scribbles typical of public buildings (including latrines) in the 
past and today. Its character speaks for recognizing the character as anti-Christian 
satire32 or even mockery33. However, not all scientists go towards this type of inter-
pretation34. There is also a possible connection between this image and magic. The 
Egyptian god Set35, perhaps Anubis, would hang on the cross. 

Most likely, the depicted graffiti is anti-Christian satire. The deep meaning given 
to this common animal in the end, including the messianic symbolism contained 
in the donkey, whose children, of course in the eponymous sense are Bene Hamor - 
Sons of the Covenant, urges us, however, not to close the discussion on the meaning 
of this depiction. New source research, new archaeological discoveries still bring us, 

28 F.M. Cross, Canaanite Myth and Hebrew Epic, Essays in the History of the Religion of Israel, Har-
vard University Press Cambridge, Massachussets 1973, p. 265.
29 M.L. West, Wschodnie oblicze Helikonu. Pierwiastki zachodnioazjatyckie w greckiej poezji i micie, 
Kraków 2008, p. 56.
30 You can easily find the drawing on the Internet. Compare https://pl.wikipedia.org/wiki/Graffiti_
Aleksamenosa.
31 S. Kobielus, Krzyż Chrystusa. Od znaku i figury do symbolu i metafory, Warsaw 2000, p. 118, fig. 43.
32 Compare J. Gałkowski, Czy najstarsze przedstawienie ukrzyżowania jest karykaturą. https://pl.aleteia.
org/2017/03/15/czy-najstarsze-przedstawienie-ukrzyzowania-jest-karykatura/-środa, 17/05/2017 |Św. Pas-
chalisa. 
33 Compare Kobielus, Krzyż Chrystusa, op. cit., p. 118, fig. 43.
34 https://pl.wikipedia.org/wiki/Graffiti_Aleksamenosa, op. cit.
35 A. Wypustek, Magia antyczna, Wrocław 2001, p. 154-155. The authorgives the transcripts of tablets 
with the imaginations of Setiansupernaturalentities, but, as noted by the demons, theyareratherhorse-
likethandonkeys. 
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after all, big surprises. 
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Summary: For thousands of years, we can observe that the donkey, an animal commonly 
used in the Mediterranean world and Asia as a beast of burden, has a rich symbolism as-
sociated with religion. It was ridden by ancient heroes, prophets, patriarchs and gods. In the 
Judaic and Christian traditions, there are positive aspects of this animal that are associated 
with messianic symbolism. The donkey was also used in the legal practices of the ancient 
East. Phrase to kill a donkey used in the existing in the second millennium BC in the present 
territory of Syria and Iraq, the city and the country of Mary, has become a technical term 
meaning the conclusion of the covenant.

Keywords: Symbolism of animals, donkey symbolism. The state and city of Maria, the cov-
enant

„ZABIĆ OSIOŁKA”

Streszczenie: Przez tysiące lat możemy obserwować, że osioł – zwierzę powszechnie uży-
wane w  świecie śródziemnomorskim i  w Azji jako zwierze juczne, pociągowe i  do jazdy 
– posiada bogatą symbolikę związaną z treściami religijnymi. Dosiadali go starożytni boha-
terowie, prorocy, patriarchowie i bogowie. W tradycji judaistycznej i chrześcijańskiej prze-
ważają pozytywne aspekty tego zwierzęcia wiążące się z symboliką mesjańską. Osioł był też 
wykorzystywany w praktykach prawnych starożytnego Wschodu. Fraza zabić osła używana 
w  istniejącym w  drugim tysiącleciu p.n.e. na terenie współczesnych Syrii i  Iraku mieście 
i państwie Mari stała się terminem technicznym oznaczającym zawarcie przymierza. 

Słowa kluczowe: symbolika zwierząt, symbolika osła, państwo i  miasto Marii, zawarcie 
przymierza
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ADMINISTRATIVE COURTS IN UKRAINE: 
FORMATION AND FUNCTIONING 

IN THE MODERN CONDITIONS

INTRODUCTION 

The analysis of the process of establishing and organizing the activities of admin-
istrative courts in Ukraine has been being dealt with by many well-known Ukrain-
ian scientists for a  long time1 e.g.  W.  Bewzenko, J.  Bytiak, S.  Bondar, A.  Borko,                     

* M.Sc., Jagiellonian University.
1 See more on this issue: W. Bewzenko, System procesualnego prawa administracyjnego Ukrainy: now-
oczesny pogląd na koncepcję, treść i  cel społeczny, Bulletin of the SupremeAdministrative Court of 
Ukraine, Kiev 2012, no 2; J. Bytiak, Służba cywilna na Ukrainie: zasady prawno-organizacyjne, Khark-
ov 2005; S. Bondar, Prawno-administracyjne zaopatrzenie działalności sądów administracyjnych na 
Ukrainie, Kharkov 2010; A. Borko, System organów zaopatrzenia organizacyjnego działalności sądów 
Ukrainy, Kiev 2004, no. 2; W. Bryncew, Postępowanie sądowo-administracyjne. Baza normatywna, prec-
edensy sądowe, komentarze, wzory dokumentów procesowych, Kharkov 2002; I. Wynokurowa, Problemy 
zaopatrzenia kadrowego w postępowaniu sądowoadministracyjnym, Journal of the nationalacademy of 
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W. Bryncew, I. Wynokurowa, S. Gluszczenko, W. Kampo, W. Kowal, W. Kolpakow, 
R. Kujbida, I. Maroczkin, L. Moskwycz, J. Pedko, W. Popeluszko, O. Swyda, G. Tkacz, 
I. Szrub and many other researchers. However, despite numerous scientific publica-
tions dedicated to the topic of establishing and development of the administrative 
judiciary in Ukraine, in law science, no unified concept was worked out, which 
would directly present the details of formation and the process of the development 
of the functioning of the Ukrainian administrative courts. As a consequence of leav-
ing such a broad research field, the aforementioned issue, it seems worth introduc-
ing the subject of the reasons for the formation of administrative courts in Ukraine 
and the way of their functioning.

The scientific analysis of the formation and functioning of administrative courts 
in Ukraine becomes necessary primarily due to the process of the transformation of 
the society and judiciary authority, which was caused by gaining of the independ-
ence by Ukraine in 1991 (for comparison Poland regained its independence in 1918, 
after 123 years of partitions), and also in connection with the arising problems re-
sulting from organizational and legal-normative safeguards for the functioning of 
these courts. It is impossible not to point out that the whole process of introducing 
administrative courts into an already existing court system resulted from the very 
nature of public-law relations, in which every day the citizen was dependent on 
a powerful apparatus - public administration authorities. In connection with the 
above, the basic reasons for the formulation of administrative courts in Ukraine 
and the implementation of court-administrative proceedings into the court sys-
tem should be mentioned. As the main reason, it is worth pointing out the need to 
strengthen the guarantee of protection of citizens› rights, which were often violated 
by public administration authorities. Other reasons may include:

lack of effective court procedures for solving administrative cases that did not 
fully take into account the specificity of public law relations;

 – lack of unquestionable authority of common courts, which, apart from ad-
ministrative cases, dealt with criminal cases, as well as criminal and administrative 
liability cases in which the state acted against citizens - violation of the principle of 
impartiality and objectivity;

 – the attachment of the territorial jurisdiction of common courts to the ad-
ministrative and territorial structure of Ukraine, which in turn contributed to in-

the prosecutor’s office of Ukraine, Kiev 2009, no. 4; S. Gluszczenko, Wyższe sądy specjalistyczne w sys-
temie wymiaru sprawiedliwości Ukrainy: badania teoretyczne i stosowane, Community printing com-
pany of Chornobai, Chornobai 2015; W. Kampo, O wprowadzeniu organów wymiaru sprawiedliwości 
(sądów administracyjnych), Kiev 1992, no. 8; W. Kowal, Aktualne problemy organizacji i działalności 
sądów apelacyjnych na Ukrainie, Sewastopol 2005; W. Kolpakow, Właściwość sądów administracyjnych, 
Kharkov 2011; R. Kujbida, Reforma sprawiedliwości na Ukrainie: stan i perspektywy, Atika, Kiev 2004; 
L. Moskwycz, Problemy organizacyjno-prawne dotyczące statusu sędziów, Kharkov 2003; I. Szrub, 
Funkcjonowanie sądów administracyjnych na Ukrainie: zasady prawno-organizacyjne oraz ich reali-
zacja, Kiev 2009.
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creasing the capacity of the administrative authorities to influence the judgments 
issued by judges of ordinary courts; 

 – lack of an adequate number of judges specializing in administrative court 
jurisdiction;

 – an increasing number of administrative disputes considered by common 
courts and, as a consequence, a decrease in the quality of settled cases2.

On the basis of the above-mentioned and the specificity of considering of ad-
ministrative court cases, it can be concluded that the establishment of administra-
tive courts in Ukraine was necessary in order to allow the courts to properly pro-
cess complaints made by citizens about legal acts issued by public administrative 
authorities or actions or failures to act by public administration institutions, local 
government units, officials and officers.

LEGAL AND HISTORICAL ASPECTS

The right to lodge a complaint against unlawful activities of public administra-
tion authorities was provided for in the Constitution of the Ukrainian Soviet Social-
ist Republic for the first time in 1978. However, the end of the 1980s is considered 
the period in which administrative courts began to arise. The whole change lasted 
until 1996. In order to make a judicial reform by way of a resolution of the Supreme 
Council (Verkhovna Rada) of Ukraine on 28 April 1992, the “Concept of Legal and 
Judicial Reform” was taken. This concept included, first and foremost, the evaluation 
of the existing judicial system, as well as the assumptions of bringing all branches of 
the law to coincidence with the socio-economic and political changes that took place 
in the society as a result of gaining the independence by Ukraine. As a result of the 
“Concept of Legal and Judicial Reform”, the principles and areas of legal and judicial 
reform were precisely defined. The issues which, according to the Supreme Council of 
Ukraine, were subject to change or improvement by separating the judiciary from the 
legislative and executive power, radical reforming of the substantive and procedural 
law, bringing the courts closer to citizens were precisely addressed3. The concept also 
assumed gradual introduction of administrative courts by specializing judges, setting 
up specialized court colleges and creating the instance of administrative courts. On 
the basis of the presented reforms, the legislative power of Ukraine then, through the 
creation of legal acts, was to implement the legal and judicial reform.

Another, but not less important, event was the adoption of the Acts “On the 
Status of Judges” of 1992 and the “Changes in the Procedural Codes of Ukraine” of 

2 I.B. Koliuszko, Jurysdykcja administracyjna: europejskie doświadczenie oraz propozycje dla Ukrainy, 
Kiev 2003, p. 19.
3 The Act of 28 April 1992, Concept of Legal and Judicial Reform in Ukraine “News of the Supreme 
Council of Ukraine”, 1992, no. 30, p. 426.
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1994 and a number of others. It is worth pointing out that the general democratiza-
tion of social life took place at the given stage. For the first time, the constitutional 
catalogue of human and civil rights and freedoms was considered a priority, the 
process of universalizing of the court jurisdiction in the filing of complaints also 
had a noticeable progress, there was also active promotion of the idea of administra-
tive courts in Ukraine. 

The actual introduction of the court-administrative proceedings into the legal 
system of Ukraine began only in 1996, following the resolution of 28 June 1996, 
which is a new basic law, having the highest legal force in the system of sources of 
law in Ukraine - the Constitution of Ukraine, which among others provided for the 
universal law: “Everyone has the right to appeal to the court in order to prosecute 
decisions, acts or omissions of public administration authorities, local government 
authorities, officials and officers” (Article 55 of the Constitution of Ukraine)4.

In order to provide the comprehensive protection of the citizens’ rights and free-
doms in the sphere of public-legal relations, President of Ukraine (the term of Leo-
nid Kuchma) adopted the concept of the administrative reform in Ukraine (decree of 
President of Ukraine “On Measures Necessary for the Introduction of the Concept of 
Administrative Reform in Ukraine” dated 22 July 1998, which likewise the “Concept 
of Legal and Judicial Reform” from 1992, provided for the formulation of a system 
of administrative courts. In addition to the basic assumptions that concerned the in-
troduction of a rational administrative and territorial system, the formulation of an 
effective organization of public administration authorities at both the central and lo-
cal levels, the above mentioned Concept was, among others, to introduce the judicial 
control over the activities of public administration authorities, primarily in the con-
text of ensuring respect for persons and justice, as well as to continuously improve 
the efficiency of public administration activities, and to introduce responsibility of 
public administration authorities, their officials for issued decisions, action or inac-
tion towards citizens whose rights were infringed5. Attention should be given to statis-
tical information obtained from the court statistics, which showed that in Ukraine in 
1991-2000, there was a constant and dynamic increase in the complaints that accused 
unreliable activities of public administration authorities. For example, in 1991, 1,043 
cases were settled, and in 1996 their number increased to 7,726, and in 2000 - 29,9526.

In order to consolidate the division of the judicial power, as well as to specialize 
it, on 21 June 2001, the Supreme Council (Verkhovna Rada) of Ukraine adopted 
a number of Acts on amendments to twenty existing acts aimed at regulating the 

4  Act of 28 June1996, Constitution of Ukraine, News of the Supreme Council of Ukraine, 1996, no. 
30, p. 141, Art. 55.
5 Decree issued by the President of Ukraine dated 22 July 1998, On Measures Necessary to Introduce 
the Concept of AdminstrativeReform in Ukraine.
6 J.S. Pedko, Powstanie jurysdykcji administracyjnej na Ukrainie, Kiev 2003, p. 203.
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activities of courts and defining their competence, as well as the competence of 
state administration authorities. Significant changes were also introduced in the 
Acts “On the Judicature in Ukraine”, “On the Status of Judges” and in the applicable 
procedural codes and other acts. The aforementioned changes in the existing acts 
resulted in the implementation of a “small judicial reform” which was mainly in-
tended to change the entire legal system in Ukraine and to order procedural issues 
regarding the handling of cases before the judicial authorities7. The „small judicial 
reform” achieved one of its main goals, which was set in the preceding conceptions 
of reforms – basic constitutional requirements concerning the functioning of the 
judicature in Ukraine were met8.

The legal establishment of the court-administrative system for the first time, 
since Ukraine gained the independence, took place on 7 February 2002, when the 
Supreme Council of Ukraine approved the act “On the Judicature in Ukraine”, which 
set a three-year deadline for establishing of a system of administrative courts9. Fol-
lowing the above-mentioned Act by the Decree of the President of Ukraine of 1 Oc-
tober 2002 “On Appellate Courts in Ukraine, Ukraine’s Court of Cassation, on the 
Higher Administrative Court of Ukraine” and by the Decree of the President of 
Ukraine of 16 November 2004 “On the Establishment of Local and Appeals Admin-
istrative Courts, Approval of the Network and the Quantitative Composition of the 
Judges “, the first system of administrative courts in Ukraine was created. It is worth 
noting that the first administrative court was the court of the cassation instance, 
i.e. the Higher Administrative Court of Ukraine, which together with the Supreme 
Court of Ukraine constitute the courts of the third instance10. It was not until 1 Jan-
uary 2005, according to the Decree “ On the Establishment of Local and Appeals 
Administrative Courts, Approval of the Network and the Quantitative Composition 
of the Judges”, administrative provincial courts were created as courts of the first in-
stance and administrative appeals courts as courts of appeals11. Another, but not less 
important, act passed by the Supreme Council of Ukraine on 6 July 2005 is the Code 
of Court-Administrative Procedure of Ukraine (hereinafter: KPSU), which entered 
into force on 1 September 2005. This is a legal act that regulates jurisdiction, admin-
istrative courts’ powers in the matter of handling administrative cases, prosecution 
and principles of implementation of court-administrative proceedings12.

7 W.S. Stefaniuk, Powstanie sądów administracyjnych w  wyniku prawno-sądowej reformy Ukrainy, 
Kharkov 2002, p. 6-11.
8 W.O. Popeluszko, Mała reforma sądowa oraz ochrona praw obywateli, Kiev 2006, p. 45.
9 Law of 7 February 2002, On Judicature in Ukraine, News of the Supreme Council of Ukraine, 2002, 
no. 27-28, p. 180.
10 Decree of the President of Ukraine of 1 October 2002, On Appeal Courts of Ukraine, Cassation 
Courts of Ukraine, on Higher Administrative Court of Ukraine.
11 Decree of the President of Ukraine of 16 November 2004, On the Establishment of Local and Appeals 
Administrative Courts, Approval of the Network and the Quantitative Composition of the Judges.
12 G.J. Tkacz, Historia i  rozwój sądownictwa administracyjnego na Ukrainie, conference materials 
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The jurisdiction of the administrative courts, according to Art. 17 section 2 of 
the KPSU includes:

 – disputes of natural or legal persons with public administration authorities 
regarding the accusation of a decision issued by them, action or failure to act by that 
authority;

 – disputes regarding the admission of citizens to the public service, its perfor-
mance and dismissal from the public service;

 – disputes between public administration authorities regarding the exercise 
of their competences in the sphere of management, including delegated powers, 
as well as disputes arising in connection with the conclusion and performance of 
administrative settlements;

 – disputes arising from the decisions of administrative authorities (ex offi-
cio), provided for by law, except for the provisions on imposing a penalty for ad-
ministrative offences;

 – other public and legal disputes in situations provided for in the Code13.
The substantive competence, i.e. the correlation of cases and courts, is regulated in 

Art. 18 of the KPSU. The substantive cognition of common courts as administrative 
courts is administrative cases, in which one of the parties is a public administration 
authority, with the exception of those cases that are subject to the Provincial Courts, 
all administrative cases regarding the accusation of a decision, action or inaction of 
public administration authorities. Provincial administrative courts resolve cases in 
which one of the parties is the authority of the Autonomous Republic of Crimea, the 
district council, the city council of Kiev and Sevastopol as well as their officials, as well 
as cases related to the accusation of decision, action or inaction of public administra-
tion authorities14. At the same time it should be emphasized that the plaintiff in the 
case of accusing the decision, action or inaction of the administrative authority makes 
a choice of court, i.e. a common court as an administrative court or a provincial ad-
ministrative court. The administrative appeals court, in turn, examines the means of 
appeal against decisions of common courts as administrative courts and provincial 
administrative courts, which are under its territorial jurisdiction in the appeal pro-
ceedings as the court of the appellate instance. The Higher Administrative Court of 
Ukraine recognizes the appeals against decisions of common courts as administrative 
courts, provincial administrative courts and administrative courts of appeal in cassa-
tion proceedings as a court of the cassation instance15.

of the 2rd regional scientific conference „Problemy dotyczące budowania państwa i  ochrony praw 
człowieka na Ukrainie”, Lvov 1997.
13 Act of 6 July 2005, Kodeks postępowania sądowo-administracyjnego, “New of the Supreme Council 
of Ukraine” 2005, no. 35-36, no. 37, p. 446.
14 Ibidem.
15 O.G. Swyda, Sądy administracyjne na Ukrainie: powstanie oraz perspektywy rozwoju, Odessa 2008, 
p. 89-130.
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On 22 March 2006, at the meeting of the Supreme Council of Ukraine, a new 
“Improvement of the Judiciary Concept to Ensure a  Reliable Court System in 
Ukraine” was introduced. The above Concept was developed on the basis and in ac-
cordance with the European standards, the main objective of which was to establish 
the judicature in Ukraine as a uniform judicial system operating in accordance with 
the rule of law. Then, by the Decree of the President of Ukraine (term of office of 
Viktor Yushchenko) of 16 May 2007 the quantitative composition of the judges of 
administrative courts was approved, according to which the quantitative composi-
tion of the judges was increased - in the senior administrative court from 65 judges 
to 97 judges, in the administrative and appellate administrative courts from 281 to 
102416. However, the most significant changes in the range of role and status of the 
administrative courts were introduced by a uniform text of the Act „On the Judica-
ture and the Status of Judges” of 2010 because it particularised the organisation of 
the judicial authority and functioning of the system of justice in Ukraine17. 

Based on the above, it can be stated that the establishment of administrative 
courts took place in difficult conditions of confrontation with the opponents of the 
idea and lack of funding, however, as a result of a permanent historic process, due 
to the development of the democratic legal society, administrative courts were for-
mulated as specialized courts of general jurisdiction. The substantive competences 
of administrative courts included: consideration and settlement of legal and ad-
ministrative cases, protection of rights and legal interests of individual and collec-
tive entities against the unreliability of government administration authorities, local 
government institutions, officers and officials.

STATISTICS

The efficiency of administrative court operations is mainly demonstrated by the 
results of the cases under consideration in the scope of appealing against admin-
istrative acts issued or the activity / inaction of administrative authorities. In sup-
port of the above statement, statistical data should be quoted, from which it follows 
that only in 2008 the number of complaints addressed to provincial administrative 
courts was almost 1.5 times higher than in the case of common courts18. For com-
parison, in 2010 provincial administrative courts settled a comparable number of 
cases, as in 2015, in total district and regional public courts. In turn, if the number 
of court-administrative proceedings in 2007 was 3.2%, in 2011 - 52%. Only in 2012, 

16  Decree of the President of Ukraine dated 16 May 2007, On the Quantitative Composition of Judges 
of Administration Courts.
17  Act dated 7 July 2010, On the Judicature and the Status of Judges, “News of the Supreme Council of 
Ukraine 2010”, no. 41-42, no. 43, no. 44-45, p. 529.
18 Tabele analityczne dotyczące wymiaru sprawiedliwości w 2008 r., http://old.court.gov.ua/sudova_
statystyka/345345457/ [access: 6.01.2017].
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242,600 cases were filed with administrative courts, and in the period 2013-2014 the 
number of cases examined by common courts was 1.6 times lower compared to the 
number of cases handled by the provincial administrative courts (in 2013 - 144.1 
thousand vs 227.8 thousand, in 2014 - 121.8 thousand vs. 193.6 thousand)19.

ANALYSIS OF FUNCTIONALITY

In 2015, due to the entry into force of the act “On Cleaning the Authority”, “On 
the Security System for Deposits of Individuals” and others having a significant im-
pact on shaping the modern administrative judicature, administrative courts faced 
a new scope of issues that were a characteristic feature for this year. In the same 
year, administrative courts ensured timely processing of complaints related to local 
elections, which took place on the basis of the new legislation20. In this way, when 
analyzing the level of organization and the implementation of the judicature by ad-
ministrative courts, it can be concluded that despite objective difficulties, which 
were primarily related to organizational, material-technical and financial problems, 
administrative courts made a lot of effort to accomplish their main tasks– - judicial 
protection of the rights, freedoms and interests of natural persons, rights and inter-
ests of legal persons in the sphere of public-law relations. The analysis also shows 
that in all judgments of these courts one can observe the actual implementation 
of the justice system in the scope of ensuring the effectiveness of the rule of law, 
the state under the rule of law and the protection of human and civil rights and 
freedoms. This indicates that administrative courts are slowly but surely operating, 
overcoming the difficulties they encountered at the stage of their creation.

However, the practice of judicial work in Ukraine obliges the evident need to 
further reform the justice system, as well as court-administrative proceedings to the 
extent and within the limits provided for by the Constitution of Ukraine. In par-
ticular, these changes must relate to improving the performance of administrative 
courts, among others by tightening the requirements for the qualification of judges 
and changing the approach to formulating the composition of the judges21.

It is worth pointing out that the problem of appointing highly qualified judges to 
the courts, who will meet the requirements of modern justice, is still valid. There-
fore, the problem of improving the very process of professional education of future 
judges at the universities of Ukraine also requires considerable attention. Unfortu-
nately, as noted by the Minister of Justice of Ukraine, Mr Paweł Petrenko (term of 

19 Analytical review of the implementation status of administrative judicature in 2014, http://www.
vasu.gov.ua/sudovapraktika/statistika/analiz_2014/ [access: 6.01.2017].
20 Analytical review of the implementation status of administrative judicature in 2015, http://www.
vasu.gov.ua/sudovapraktika/statistika/analiz_text_1pivr2015/ [access: 6.01.2017].
21 S.G. Sztogun, Zagadnienia prawne organizacji sądownictwa administracyjego, Kiev 2006, p. 19-21.
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office from 3 March 2014 till today), nearly all universities prepare for the profession 
of a lawyer, regardless of their orientation, however, the quality of education is very 
low and students do not get the necessary knowledge, which later causes difficulties 
in finding a good job. It is impossible not to point out that the insufficiently high 
level of qualifications of judges in Ukraine results from the too short preparatory 
period for the post of a judge at the Higher Qualification Committee of Judges of 
Ukraine (equivalent to the Polish National School of Judicature and Prosecutor’s 
Office), which lasts only 6 months, for comparison Polish judges hold a five-year 
judge training. Therefore, it is reasonable to create specialized schools in Ukraine 
in order to prepare highly qualified administrative judges. Improving the student 
education process requires a quick and clear classification of their future positions 
in administrative courts, taking into account the diversity and appropriate qualifica-
tion and professional characteristics of these positions22.

Among the staffing problems in administrative courts, special attention should 
be paid to issues related to qualified training of judges through an in-depth exami-
nation of their professional qualities. Each procedure for the recruitment of judges 
should guarantee the appointment of a really well-prepared judge who will perform 
his duties in accordance with the regulations. Therefore, it is worth consistently im-
plementing the projects aimed at preparing judges in accordance with international 
and European standards.

On 2 June 2016, the Supreme Council of Ukraine adopted a new edition of the 
“Act on the Judiciary System and the Status of Judges”, which was brought to the par-
liament by President Piotr Poroszenko. The approved act, referred to the above, was 
developed during the development of constitutional norms and is aimed at intro-
ducing far-reaching changes in the judicial system in Ukraine, above all to root out 
corruption, commonly prevailing at all levels of judicial authorities. It should help 
to solve problematic issues related to providing courts with highly qualified judges 
and creating conditions for an appropriate level of financial security of employees 
working in this area. Previous judges will have to undergo a procedure verifying 
their qualifications and honesty23.

Another problem remains the inadequate financing of administrative courts in 
Ukraine. Despite the fact that the role and functions of administrative courts have 
changed significantly and the burden has increased, the method of determining the 
annual expenses related to their maintenance has not experienced significant chang-
es. Therefore, first of all, co-financing of administrative courts should be increased by 
adopting a resolution regarding annual expenditure standards, and secondly, the stand-
ard for scientific and methodological support should be raised. The problems of co-

22 W.B. Awerianow, Podstawy sądownictwa administracyjnego na Ukrainie, Kiev 2006, p. 23-40. 
23 Act of 2 June 2006, On the Judiciary and the Status of Judges, “News of the Supreme Council of 
Ukraine” 2006, no. 31, p. 545.
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financing of administrative courts also require the need to find the optimal way to solve 
them based on extensive international experience 24. Now that Ukraine is at the new 
stage of judicial reform, it is important to ensure further development and functioning 
of administrative courts as a separate unit in the legal system of Ukraine, especially at the 
local level, because they have proved the effectiveness of adjudication as to the substance 
and optimized the resolution procedure itself of the court and administrative proceed-
ings in accordance with the nature of the social and legal disputes. Although administra-
tive courts interfere with many Ukrainian officials and even the entire state institutions, 
it is worth maintaining and upholding the rule of law, because its purpose and task is to 
protect citizens against violations of law by state administration authorities or individual 
representatives, restoration of violated citizens’ rights and necessity of overcoming mis-
takes made by state institutions, and preventing them from recurring in the future.

CONCLUSIONS

In conclusion, it should be pointed out that the further development of admin-
istrative courts in Ukraine needs only improvement of the already existing mecha-
nisms of the legal and administrative regulations, optimization of the structure and 
organization of their activities. In my opinion, an essential element of the further 
development of the administrative courts is first of all ensuring the uniformity of 
the jurisprudence, adherence to the legal measures of settling the administrative 
cases, the determination of the final division of the jurisdiction of the administra-
tive courts and the jurisdiction of the civil and commercial courts, achieving the 
appropriate organizational, material and technical, scientific and information sup-
port. The implementation of the abovementioned tasks requires the implementa-
tion of a  series of organizational and legal actions and the improvement of legal 
and normative regulations of the activities of these courts. During the process of 
reforming the administrative judicature, it is worth foreseeing the need to improve 
the procedural form of its functioning by adopting amendments to the Code of 
Court-Administrative Procedure of Ukraine, which should comply with the rules of 
the EU judicature. The continuation of reforming of the activities of the administra-
tive courts on the basis of the new edition of the Act “On the Judiciary System and 
Status of Judges” of 2 June 2016 is possible, as already mentioned, only when certain 
changes in legislative acts are made, which will allow for a full update of the provi-
sions of the court-administrative proceedings and the introduction of a new court-
administrative proceedings system. In addition, it is important to reliably observe 
the practices of applying the new provisions so as to be able to identify the legal gaps 
and contradictions in the regulations and make appropriate corrections in advance.

24 I.E. Maroczkina, Organizacja władzy sądowniczej na Ukrainie, Kharkov 2009, p. 180-194.
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The abovementioned measures, as a  consequence, will definitely facilitate the 
transition to a  more qualitative reform of law enforcement agencies of Ukraine, 
prosecutors, preparatory proceedings and advocacy, which in turn will contribute 
to an efficient response to incidents of lawbreaking and ensure the expected level of 
rule of law in Ukraine that is characteristic of the state under the rule of law.
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Summary: This article presented analyses of the process of the establishment of the admin-
istrative legal system in Ukraine. The reasons for formation of the administrative courts 
were explained. The nature and content of the basic stages of the development of the admin-
istrative courts were determined. The mechanism of legal regulations of the court admin-
istrative proceedings was specified. It has been proved that in every administrative court’s 
decision there can be observed a true implementation of the court powers in the scope of 
the enforcement of the rule of law, legal state, and protection of the rights and freedoms of 
individuals. Finally, the article aims to characterize the issues and ways of the development 
of the administrative justice at the contemporary stage of court reforms in Ukraine. It has 
been concluded that it is necessary to preserve the administrative courts as a separate insti-
tution, primarily at the local level, due to the fact that they have proved their efficiency over 
an extended period of functioning.
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SĄDY ADMINISTRACYJNE UKRAINY: TWORZENIE 
ORAZ FUNKCJONOWANIE W NOWOCZESNYCH WARUNKACH

Streszczenie: W  niniejszym artykule została przeprowadzona analiza procesu wdrożenia 
do systemu prawnego postępowania sądowoadministracyjnego na Ukrainie. Zostały wyja-
śnione przyczyny powstania sądów administracyjnych. Ustalono charakter i treść podsta-
wowych etapów rozwoju sądów administracyjnych. Wyszczególniono mechanizm prawnej 
regulacji postępowania sądowoadministracyjnego. Potwierdzono, że we wszystkich decy-
zjach sądów administracyjnych obserwowane było faktyczne wykonanie możności władzy 
sądowniczej w  zakresie zabezpieczenia funkcjonowania zasad praworządności, państwa 
prawa, ochrony praw i swobód człowieka i obywatela. Scharakteryzowano problemy oraz 
sposoby udoskonalenia działalności sądownictwa administracyjnego na etapie nowoczesne-
go reformowania systemu sądowego na Ukrainie. Uznano konieczność pozostawienia są-
dów administracyjnych jako odrębnej instytucji, przede wszystkim na poziomie lokalnym, 
bowiem potwierdziły swoją skutecznością w ciągu swojej długotrwałej działalności.

Słowa kluczowe: sądy administracyjne, część ogólna, sposoby funkcjonowania, kadry, fi-
nanse, zabezpieczenie materialno-techniczne, sposoby zwiększenia efektywności
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LOCAL DEVELOPMENT AND MUNICIPAL AUTHORITIES

Local development, by its own nature, assumes the existence of changes taking 
place in a given area. They are not of a unidimensional character, however; the chang-
es may concern all aspects including, in particular, the social, economic and cultural 
spheres. Thus, the question of local development ought to be dealt with as a process, or 
a sequence of events generated by numerous factors of different origin. One of them 
is definitely the way local authorities operate, especially those on the municipal level. 
It is the authorities who the legislator and the local community have high hopes for 
as it comes to being the initiator as well as the performer of the development policy. 

The activities of the authorities are supposed to focus on all the public matters 
with high importance of local dimension. What should be borne in mind, however, 
which was emphasized by J. Hausner, is that „the development policy does not prevent 
neither a society nor an economy from threats, shocks and crises. If well-managed, it 
comprises institutional resources which enable a defensive reaction and adaptation. 

* PhD; Faculty of Administration and Management of the Humanitas University in Sosnowiec.
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The socio-economic development is not and will never be a linear process. It cannot 
be steered, but favorable conditions can be provided, thanks to which inevitable and 
often erratic changes do not lead to decomposition and catastrophe”1. 

The aim of the paper is to characterize the notion of local development focusing 
on its nature related to the territorial placement of the process. A range of factors that 
determine local development and its growth will be analyzed, as well, and normative 
foundations of the development policy will be indicated. Moreover, the question of 
local authorities in the process of local development will be elaborated on. What has 
been omitted is the legal tools and instruments which a municipality might take ad-
vantage of when it comes to its activities concerning local development. 

 
SUBSIDIARITY AS A PRINCIPLE 
OF LOCAL GOVERNMENT FUNCTIONING 

It was in 1990 when the restitution of local government was initiated, at that 
time only at the level of a commune. As a result of a reform a dualist model of the 
public administration system was restored2, which consists of two divisions: gov-
ernment and local government. The former is based on the principle of centralism 
and relies on a professional clerical system. The latter, on the other hand, is based on 
the principle of decentralization and subsidiarity3. 

The principle of subsidiarity was formulated in the preamble to the Constitu-
tion of the Republic of Poland dated 2.04.1997 – the Constitution further addresses 
all public authorities so as to strengthen the rights of citizens and their communi-
ties. According to B. Dolnicki, the principle of subsidiarity constitutes “reasonable 
compromise between maintaining the uniformity of national actions and the neces-
sity of distributing powers among independent public law bodies”4. The aforemen-
tioned principle is of twofold significance as it comes to legal relationships concern-
ing local government bodies. Under Article 166(1) of the Polish Constitution, local 
government authorities carry out public tasks that serve to satisfy the inhabitants’ 
needs. As units operating within a broader area, a district and a voivodship perform 
auxiliary functions in relation to a commune in such a way that it is them who is 
responsible for tasks of supra-communal character. A detailed specification of the 
principle is found in Article 4(1) of the District Government Act dated 5.06.1998 

1 J. Hausner, Zarządzanie publiczne, Warsaw 2008, p. 381.
2 See: Z. Ofiarski, M. Mokrzyc, B. Rutkowski, Reforma samorządu terytorialnego, vol. I, Szczecin-Zie-
lona Góra 1999, pp. 13-20.
3 K. Complak, Konstytucje Rzeczypospolitej oraz komentarz do Konstytucji RP z 1997 r., ed. J. Boć, 
Wrocław 1997, p. 12.
4 B. Dolnicki, Ustrój samorządu terytorialnego w  świetle standardów europejskich, [in:] Z. Janku,                   
Z. Leoński, M. Szewczyk, M. Waligórski, K. Wojtczak (ed.), Europeizacja polskiego prawa administra-
cyjnego, Wrocław 2005, p. 148.
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and Article 14(1) of the Voivodship Government Act. In compliance with the afore-
mentioned legal acts, a district performs tasks of supra-communal character, i.e. 
those whose execution would be inexpedient as far as their range is concerned. On 
the other hand, a voivodship community performs tasks on the voivodship level, i.e. 
those whose range exceeds beyond the are of particular district communities. 

 
THE NATURE OF LOCAL DEVELOPMENT

The notion of „local development” does not have one explicit definition, how-
ever, a common element appearing in every attempt to define the subject matter 
of the issue can be indicated. Therefore, local development in its general mean-
ing functions most frequently in relation to such notions as locality, localism, local 
community, local government, local life actors, local actions and local system. As 
development processes take place within a particular geographical space which they 
are closely related to, and they are frequently strongly dependent on that space, as 
well, the spatial factor always plays a vital role in modelling not only the character, 
but frequently also the extent and the dynamics of development processes. 

In such meaning we can distinguish development on the global, continental, 
national, regional and local scale5. I share A. Oleńczuk-Paszel and A. Sempolska-
Rzechuła’s opinion that „developmental transition processes are always dealt with in 
the context of a particular geographical space, which, to a great extent, the success 
of the processes depends on. The spatial factor plays a significant role in shaping 
the character, scale and dynamics of the processes. The variety of places in the geo-
graphical space, related to different environmental, economic and social conditions, 
implies territorial distinctness, which is the reason why the socio-economic devel-
opment does not progress at the same pace and in the same direction everywhere. 
The geographical space is also believed to constitute a criterion for distinguishing 
global, continental, national, regional and local development”6. 

A similar point of view is shared by T. Truskolaski, according to whom locality 
in its holistic meaning appears to be a set of conditions related to a given place, the 
community, its economy, culture, customs and the local reality. These factors are 
influenced by those of supra-local dimension, including regional and national, and 
more frequently even supranational ones, taking into account the pan-European 
circumstances. The interaction between the external and internal factors constitutes 
a well-established part of the issue of local development7.  

5 A. Zalewski (ed.), Nowe zarządzanie publiczne w polskim samorządzie terytorialnym, Warsaw 2007, p. 8.
6 A. Oleńczuk-Paszel, A. Sompolska-Rzechuła, Wybrane metody taksonomiczne w zarządzaniu rozwo-
jem lokalnym, „Samorząd Terytorialny” 2011, nr 10, pp. 27-28 and the literaure mentioned there.
7 T. Truskolaski, Strategiczne wyzwania rozwoju lokalnego na przykładzie Białegostoku, „Samorząd 
Terytorialny” 2011, nr 12, pp. 7-8.
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Another aspect of the analyzed notion is emphasized by K. Heffner, according to 
whom local development should be understood analogically to the regional one, but it 
refers to the positive changes, quantitative growth and qualitative development on a much 
smaller scale. Therefore, the needs, preferences and value hierarchies suitable for local units 
are allowed for. On a local scale, however, the problems of socio-economic development 
become significantly complicated, as each area functions and develops as an integral part 
of a larger entirety (a region, a country or another system). Local structures, in a broader 
perspective, take advantage of goods and services of external origin, they also strongly de-
pend on the “external consumption” of their products8. R. Brol also emphasizes that while 
analyzing the notion of local development one should take into account changes which 
constitute the result of interaction and activation of local and regional units. 

The changes consist in creating or improving the already existing:
• utility values of a given territorial unit,
• possibilities of its economic growth through creating external benefits for 

economic operators,
• local and regional ecosystem values and spatial order9. 
Approving the aforementioned standpoint fully, M. Ziółkowski’s view should be 

accepted, too, according to whom both local and regional development constitute a 
complex and multi-dimensional process taking place in the following spheres:

• economic – through quantitative, qualitative and structural development of 
economic operators, which should be considered as increasing employment, intro-
ducing new products and services, as well as improving the already existing ones, 
expanding outlets, introducing new technologies, investing,

• social – through improving the conditions and range of services in the fol-
lowing areas: education, healthcare, social welfare, housing, public order and secu-
rity, sport and leisure, culture and art,

• spatial – through establishing reasonable settlement patterns and placing 
activities (functions) in space, as well as reasonable land planning and managing 
space (the spacious individuality of landscape, i.e. all the environmental resources, 
should display particular esthetic, artistic and historical characteristics),

• ecological – through protecting valuable resources and ecological values, 
and preventing natural environment pollution,

• cultural – through taking care of monuments of material culture, histori-
cal traditions, developing local and regional identity and revitalizing the damaged 
substance of art and culture10. 

8 K. Heffner, Strategie rozwoju …, op. cit., p. 165 and the literaure mentioned there.
9 R. Brol, Czynniki rozwoju regionalnego, [in:] D. Stahl, (ed.) Metody oceny rozwoju regionalnego, Wrocław 2006 
p. 18, from A. Miszczuk, K. Żuk, Samorząd terytorialny jako stymulator lokalnego i regionalnego rozwoju gosp-
odarczego [in:] A. Miszczuk, M. Miszczuk, K. Żuk, Gospodarka samorządu terytorialnego, Warsaw 2007, p. 161.
10 M. Ziółkowski, Zarządzanie strategiczne w polskim samorządzie terytorialnym, [in:] A. Zalewski, 
(ed.) Nowe zarządzanie publiczne w polskim samorządzie terytorialnym, Warsaw 2007, p. 91.
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A. Klasik and F. Kuźnik’s standpoint is also worth mentioning at this stage. The 
authors add two new dimensions to the spheres of local development: the cultural 
and the infratechnical one. Their understanding of particular personal scopes of lo-
cal development differ slightly, too (Fig. 1).

Figure 1. The dimensions of local and regional development
Dimensions Areas

Socio-cultural
Population, education, professional qualifica-
tions, local and regional society integration, liv-
ing conditions, social institutions and services

Environmental

Elements and resources of natural enviromn-
ment, the level of pollution and damage to the 
environment, green infrastructure, ecological 
awareness

Infratechnical

Local, regional and supra-regional technical 
infrastructure, infrastructure sectors manage-
ment, infrastructural gap, infrastructural re-
serves, infrastructural investments

Economic

Economic resources, business operations ac-
cording to branches of industry, local and re-
gional markets, economic base of cities and 
regions, external benefits, social costs, common 
goods, competitiveness of cities and regions

Spatial
Spatial planning, functional-spatial arrange-
ments, spatial availability, spatial composition 
and order, spatial value

 
Source: A. Klasik, F. Kuźnik, Planowanie strategiczne rozwoju lokalnego i regionalnego [in:] 
S. Dolata (ed.), Funkcjonowanie samorządu terytorialnego – doświadczenia i perspektywy, vol. 
2, Opole 1998, p. 396; A. Miszczuk, K. Żuk, Samorząd terytorialny jako stymulator lokalnego 
i regionalnego rozwoju gospodarczego, [in:] A. Miszczuk, M. Miszczuk, K. Żuk, Gospodarka 
samorządu terytorialnego, Warsaw 2007, p. 16.

Such depiction of the dimensions in which local development might take place 
validates the thesis that it is necessary to touch upon the issue of local development 
in a multi-faceted way. Moreover, it is essential to elaborate on local development as 
a dynamic process. 

„Changes usually take place simultaneously; they are mutually related to one an-
other, frequently on the principle of feedback, which means that the notion of local 
development ought to be examined in a complex way, taking into account a number 
of cause-and-effect processes. Each cause constitutes an effect of events from the 
past, each effect, on the other hand, is going to be the cause of future phenomena. 
Causes and effects are interrelated, and, referring to all four aspects of development, 
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they might constitute its factors (if they initiate or facilitate the development) or 
barriers (if they hinder or prevent it)11. 

LOCAL DEVELOPMENT FACTORS

As it was indicated earlier in the paper, local development might be understood as 
a complex of qualitative transformations concerning a territorial local structure as far 
as the standard of life of its users and the functioning conditions of economic operators 
related to it are concerned. The result of the changes is development on the local level in 
the context of internal and external determinants (factors, conditions, means)12.  

The aforementioned classification of development factors is commonly shared in 
the literature, the nomenclature might differ, though. In order to confirm the thesis 
it id worth introducing A. Oleńczuk-Paszel and A. Sempolska-Rzechuła’s view, who 
distinguish internal (endogenous) and external (exogenous) development factors, de-
pending on the surroundings13. 

While accepting the division of development factors presented in the literature, it is 
necessary to study their characteristics. „Internal conditions, which are of microeconomic 
character, refer to the socio-economic potential of a microregion and the activities of local 
authorities, institutions and organizations functioning in a given commune. The most sig-
nificant are the following conditions: demographic, environmental, capital, infrastructural 
and social”14. According to K. Heffner, the internal development factors include everything 
that can be described as local possibilities and plans. The former ones depend strongly on 
the resources a local unit possesses (raw, mineral, material, human and others, whereas it 
is not only their quantity, quality, availability and effectiveness of use that is of significant 
value, but also the sufficiency as far as external and local needs are concerned.

What brings about developmental possibilities is various local trumps, such as lo-
cation, specialization, manufacturing traditions, as well as taking part in the supralo-
cal and regional exchange, etc. The developmental needs usually amount to providing 
a particular level of living conditions for the inhabitants or maintaining the right pace 
for its growth, which is frequently associated with the necessity to eliminate negli-
gence and shortcomings that cause local uneasiness. Moreover, a unfavorable com-
parative position of a local individual might have an influence on the intensification 
of its developmental needs15. 

11 A. Oleńczuk-Paszel, A. Sompolska-Rzechuła, Wybrane metody taksonomiczne …, op. cit., p. 29 and 
the literaure mentioned there.
12 K. Heffner, Strategie rozwoju regionalnego i lokalnego, [in:] Z. Strzelecki (ed.), Gospodarka regionalna 
i lokalna, Warsaw 2008, p. 165.
13 A. Oleńczuk-Paszel, A. Sompolska-Rzechuła, Wybrane metody taksonomiczne …., op. cit., p. 29 and 
the literaure mentioned there.
14 Ibidem, p. 29 and the literaure mentioned there.
15 K. Heffner, Strategie rozwoju …, op. cit., p. 166.
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The external factors of development, in turn, are of macroeconomic character. 
They refer to the national economic policy, especially the guarantee of stability and 
durability, the rules of privatization and investments, specific economic preferences, 
as well as providing direct and indirect sources of financing. The right proportion as it 
comes to both groups of factors is crucial, since basing the development exclusively on 
external or internal factors constitutes a major strategic error. As the socio-economic 
development advances, the importance of its factors changes. Traditional factors re-
lated to resources, such as capital, land and labor are believed to be of smaller impor-
tance, whereas modern development factors are playing a more and more important 
role in the light of technical and scientific progress and the economy transformation 
processes; these factors are: the quality of human factor, the technical and scientific 
progress, innovation in the sphere of production and services and structural transfor-
mations that improve the economic effectiveness and are conductive to the scientific 
and technical progress16. 

External factors, as far as the local scale is concerned, are associated with social 
and economic policy of the country, as well as its surroundings (management system, 
legal arrangements, ecology and environmental protection) and the corresponding 
spatial policy. Furthermore, supralocal market factors, especially influencing the so-
ciety’s standard of living, the international position of the country, export and import 
policy, are of great significance17. 

Other authors formulate a thesis according to which it is possible to provide even 
more particulars the list of development factors, broadening it with the elements of 
demand. Then, the local and regional development factors will be the following:

 the needs of local and regional communities,
•  the needs of local and regional communities,
• resources and values of the natural environment
• labor resources,
• infrastructural investments,
• the already existing economic capacity,
• the financial market (especially the investment market),
• the level of science, technology and culture,
• modern manufacturing technologies,
• investment areas and the benefits of location,
• international and bilateral relations18. 

16 A. Oleńczuk-Paszel, A. Sompolska-Rzechuła, Wybrane metody taksonomiczne …, op. cit., p. 29 and 
the literaure mentioned there.
17 K. Heffner, Strategie rozwoju …, op. cit., p. 166.
18  A. Miszczuk, K. Żuk, Samorząd terytorialny jako stymulator lokalnego i regionalnego rozwoju gospo-
darczego [in:] A, Miszczuk, M. Miszczuk, K. Żuk, Gospodarka samorządu terytorialnego, Warsaw 2007, 
pp. 162-163 and the literaure mentioned there.
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The analysis of possible local development factors would not be complete if it did 
not take into account a broader range of social factors including economic phenom-
ena and relations which are directly connected to people as inhabitants, but also as 
employees and entrepreneurs, who, altogether, constitute the so called social fittings 
of places, which include local entrepreneurship, the industrial culture, innovation ca-
pacities, social solidarity. These factors, together with availability, the size of markets 
or the benefits of agglomeration constitute a basis for local development and have an 
influence on its dynamics19. 

While elaborating on local development factors, subjective circumstances, both for-
mal and informal, shall not be omitted. The conditions include interpersonal relations 
within local communities and between these communities and their surroundings, the 
ability to assert their rights, pressures on the authorities, and the image of a given area 
established by the general public. Although the factors are of unmeasurable character 
and it is difficult to determine their influence on the development of a commune, it must 
be stated that on the level of a local community their role is significant. What should also 
be included in the group of subjective circumstances is factors which the success of the 
development mainly depends on. They are related to the features of people who create 
the development. These features include their qualifications, lifelong learning, profes-
sionalism and leadership skills. The role of human factor in local development manage-
ment has been as issue since the beginning of the systemic reforms process in Poland. 
The postulate has been up-to-date as the years pass20. 

THE PRINCIPLES OF THE DEVELOPMENT POLICY

The normative dimension of the development policy was established in the Act 
of Dec. 6Th 2006 on the principles of the development policy21. According to its 
explanatory memorandum, the Act, apart from the community regulations, pro-
vides legal basis for the implementation of structural funds and the cohesion fund 
in the financial framework 2007-2013. Another amendment of the Act from 2013 
assumed developing legal bases for the relevant Minister in charge of the regional 
development to prepare a new programming period of the European Union for 
years 2014-2010, as well as successive programming periods of the EU. It was also 
indicated that the main goal for the upcoming programming period of the UE 2014-
2010 is basing the development on further increase in the competitiveness of the 
economy, the improvement of social and territorial cohesion (by eliminating the 
already existing developmental barriers) and raising the efficiency of the country. 

19 T. Truskolaski, Strategiczne wyzwania …, op. cit., pp. 7-8.
20 A. Oleńczuk-Paszel, A. Sompolska-Rzechuła, Wybrane metody taksonomiczne…, op. cit., p. 29 and 
the literaure mentioned there.
21 Consolidated text. Journal of Laws of 2014, item 1649.
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A legal definition of the notion of the development policy is included in Article 2 
of the Act on the principles of the development policy. Therefore, what is understood 
as the development policy is a set of interrelated actions undertaken in order to provide 
sustainable and balanced development of a country, socio-economic, regional and spa-
tial cohesion, an increase in the competitiveness of the economy and the creation of new 
jobs on the national, regional and local scale. While specifying the areas within the scope 
of the development policy, C. Kosikowski pays special attention to the following:

• environmental protection,
• healthcare,
• the promotion of employment, including counteracting unemployment, 

cushioning the effects of unemployment and activating the unemployed,
• the development of culture, sport and tourism,
• the development of cities and metropolitan areas,
• the development of rural areas,
• the development of science and increasing the competitiveness of the econo-

my, including the development of sectors that base on the use of modern technologies,
• the development of prosocial behaviors of local communities, as well as 

building and strengthening the structures of civil society,
• the development of human resources, including improving educational at-

tainment of the society, the qualifications of citizens, as well as counteracting social 
exclusion and cushioning its negative effects,

•  stimulating the creation of new jobs,
• creating and upgrading the social and technical infrastructure,
• supporting and updating the national institutions,
• supporting the development of entrepreneurship,
• supporting the economic growth,
• increasing the competitiveness of the economy22. 
According to Article 3 of the Act on the principles of the development policy, 

the following are in charge of conducting the development policy:
• the Council of Ministers,
• voivodship self-government,
• metropolitan unions,
• municipal and communal self-governments.
The development policy, according to Article 4 of the Act, is conducted on the 

basis of the development strategy, programmes and the programming documents. 
The development policy might also be conducted on the basis of legal and financial 
instruments laid down in separate provisions (Article 7(2) of the Act on the princi-
ples of the development policy). 

22 C. Kosikowski, Publiczne prawo gospodarcze Polski i Unii Europejskiej, Warsaw 2007, p. 130.
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What is of key importance as far as the development policy is concerned is the char-
acter and the diversity of the institutional environment of the economy, which determines 
the adaptive effectiveness and the innovation of business entities23. This exceedingly sig-
nificant element has been included by the legislator at the very stage of establishing the pol-
icy. According to Article 6 of the aforementioned Act, development strategy projects are 
subject to consultation with local and regional authorities, social and economic partners 
and the Joint Commission of the Government and Local Governments. The entity who 
prepares a draft of a development strategy announces the information about consultation 
in a daily national newspaper and on its website, focusing on the invitation to the process 
of consultation, the place, the topics of meetings and conferences and the website address 
where the development strategy draft is available. When it comes to a development strat-
egy draft of regional character, the entity announces the information about consultation in 
a daily national or local newspaper and on its website. 

The entities consulting the development strategy can, within 35 day from announc-
ing the strategy in a daily national newspaper and on their website, express their opinion 
of the draft. Not submitting the opinion is equal to waiving the right to express it. Within 
30 days from the end of the consultation the entities who organized it prepare a report on 
the course and results of the consultation, including, first and foremost, responds to com-
ments submitted during the consultation, along with justification. The report should be 
made public on the website of the entity. Under Article 9 of the Act on the principles of the 
development policy, the following development strategies can be distinguished:

• a long-term development strategy of the country – a document describing 
the main goals, challenges and directions of socio-economic development of the 
country, including the sustainable development principle, covering a minimum pe-
riod of at least 15 years,

• a medium-term development strategy of the country – a document describ-
ing basic conditions, aims and directions of the national development in its social, 
economic, regional and spatial dimension, encompassing a period of 4-10 years, 
being realized by the development strategies and by means of programmes, taking 
into account the programming periods of the EU,

• other development strategies – documents describing basic conditions, 
aims and directions of development, referring to sectors, areas, regions or spatial 
development, including metropolitan areas and functional areas. 

 
 A COMMUNE AND THE LOCAL DEVELOPMENT

There is no doubt that there is space for local development only when a given 
local system enjoys significant autonomy as it comes to the allocation of resources 

23  J. Hausner, Zarządzanie publiczne.., op. cit., p. 379.
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and the possibilities to take decisions concerning itself in a self-governing and dem-
ocratic way. One of the favorable changes in the process of system transformations 
in Poland was reactivating regional and local authorities in 199024. Thus, ascertain-
ing the role of a commune in creating local development is not possible without 
referring to its political position. According to Article 15 of the Constitution of the 
Republic of Poland25, the system of government of the Republic of Poland provides 
for decentralization of public authorities. 

The territorial division of the state respecting social, economic or cultural bonds 
that ensures the possibility of performing activities to the local units is prescribed by 
law. Therefore, “a local government is an element of the public sector, and its units 
belong to the public finance sector. The finance of a local government constitute an 
integral part of the public financial system which includes processes related to col-
lecting and allocating public funds”.26 

According to Article 16 of the Constitution, on the other hand, the communi-
ties of the units of the territorial division comprise a local government under the 
law. A local and regional self-government takes part in the exercise of public author-
ity. A local self-government performs a substantial part of its activities, pursuant 
to the acts, on his own behalf and under its own responsibility. “It means that the 
citizens organized in a local self-government satisfy their basic needs on their own, 
electing authorities whose responsibility is to conduct the affairs in such a way that 
it is in line with the needs of the local community27. 

Therefore, what has been rightly noticed by W. Kosiedowski, the decentralization 
of the administrative system and the public finance, provided for in the Constitution, 
resulted in commune, district and voivodhip self-governments playing a significant 
role in the public governance in Poland28. 

What is also worth presenting at this point is T. Bąkowski’s view, who claims that 
the decentralized organization of public administration, and therefore distributing 
tasks and competences among entities that are closer to an individual, might have an 
influence on the quality of their relationship, which is usually the case. What seems 
to be an unquestionable advantage of the implementation of the law (lawmaking, 
law application and law enforcement) by decentralized public administration enti-
ties is easier recognition of cases, especially establishing the matters of fact29.  

Article 166 of the Constitution, in turn, regulates the scope of actions of a local 
government unit. Public tasks whose purpose is to satisfy the needs of a local self-

24  T. Truskolaski, Strategiczne wyzwania …, op. cit., p. 8.
25 Journal of Laws No 78 item 483 of 1997 with amendments.
26  T. Truskolaski, Strategiczne wyzwania…, op. cit., p. 8.
27  Ibidem, p. 8.
28  W. Kosiedowski, Zarządzanie gospodarką regionalną i lokalną, [in:] Z. Strzelecki (ed.), Gospodarka 
regionalna i lokalna, Warsaw 2008, p. 229.
29  T. Bąkowski Administracyjnoprawna sytuacja jednostki w świetle zasady pomocniczości, 2007, p. 202.



ANNUALS OF THE ADMINISTRATION AND LAW.  YEAR XVII140

government community are performed  by the local authority unit as its own. If 
substantiated needs of the state require so, the Act can commission local govern-
ment units to perform other public tasks. The Act sets out the rules for delegation 
and implementation of the tasks assigned. 

While indicating the legal aspects of the tasks of a local self-government, Ar-
ticle 6(1) of the Local Government Act of 8 March 1990 must be mentioned, too. 
According to the Act, within the scope of activities of a commune there are all the 
public matters of a local significance, not reserved to other entities. Article 6(2) of 
the Local Government Act says, however, that unless the Act stipulates otherwise, 
handling cases mentioned in item 1 is a responsibility of a commune. As a result, 
what is rightly emphasized by A. Szewc, all the tasks that belong to the scope of 
responsibilities and competences of a commune can be characterized by two fea-
tures: public character and local meaning. These constitute objective criteria. What 
must be added is a subjective criterion of negative character: the lack of regulation 
concerning the competence to handle such cases for another self-government or 
national authority, or a social organization (e.g. a district council, a regional coun-
cil, a voivod, the government special administration authority or another national 
authority, a trade union, social labor inspection etc.)30. 

Yet other features of the tasks realized by the local government are of interest to 
A. Gawroński, who emphasizes that they are the tasks which:

• originate in the national legislation, and hence as a decision of the state, 
which established the self-government,

• serve to satisfy the needs of local self-government communities, therefore 
they are of local character,

• what proves their local character is the fact that the recipient of the service 
is public, everyone can, and sometimes has to use it, but the aim of the service is the 
social good (e.g. preventive vaccination, education, prison, public transport),

• they are administered according to the subsidiarity principle,
• a local self-government cannot be prevented from providing assigned ser-

vices31. 
J. Kwaśny goes a step further with his conclusion. He believes that it is the tasks 

of local authorities covered by the law that make them responsible for the entirety 
of issues related to the development of a giver area. From the perspective of the 
degree of impact on the direction of a commune socio-economic development, the 
whole of activities undertaken by self-governments can be divided into those which 
influence the direction and pace of the development of a commune directly, and 
the actions of indirect character. The former include actions within the public sec-

30  A. Szewc [in:] A. Szewc, G. Jyż, Z. Pławecki, Ustawa o samorządzie gminnym. Komentarz, 2nd Edi-
tion, p. 73.
31  H. Gawroński, Zarządzanie strategiczne w samorządach lokalnych, Warsaw 2010, p. 64.
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tor, whose financial image is the structure of budget expenditure, whereas the latter 
constitute the whole of actions directed at controlling the already existing decisions, 
autonomous economic entities, institutions and organizations so that they comply 
with the preferences consistent with strategic goals of a commune and directed at 
creating favorable conditions that attract (create) new economic entities (the so 
called promotion and control activities of local authorities). The activities result di-
rectly from the instruments which a local self-government was provided by the law, 
and they can be divided into the following:

• legal and administrative instruments,
• information and promotion instruments,
• economic instruments,
• institutional and organizational instruments32. 
Thereby, making use of the aforementioned legal instruments in the process of 

managing a given local government unit, the competent authorities shall take care 
of its development. Such a conclusion results from the specification of actions which 
should be taken in this respect. Undoubtedly, they could be characterized by:

• comprehensiveness in the approach to the problems of development, con-
sisting in interrelated comprehension of the economic, social, spatial, environmen-
tal and cultural sphere,

• the efficiency of using the endogenous factors of development,
• treating a given local government unit as a part of its surroundings, where 

one might find both opportunities and threats to the development,
• a future orientation, which means dealing with current problems through 

the prism of the long-term goals,
• performance orientation, understood as achieving developmental goals,
• following the principle of rational management,
• implementing the principle of sustainable development successively33. 
Therefore, M. Ziółkowski rightly claims, that the major goals of self-government 

authorities in the sphere of local and regional development should be the following:
• supporting the development of business entities functioning in the region 

which constitute the already existing service-productive base,
• regulating the development of a commune and region so as to create and 

stimulate particular utility values which are the source of location benefits for po-
tential investors, inhabitants and tourists,

• acting with a measure of success to make the best use of the utility values in 
order to increase the competitiveness of local and regional economy and to acceler-

32  J. Kwaśny, Rola samorządu terytorialnego w procesie rozwoju lokalnego gminy na przykładzie miasta 
Tarnowa, Zeszyty Naukowe Małopolskiej Wyższej Szkoły Ekonomicznej w Tarnowie” 2009, no. 2(13), 
t. 1 p. 153 and the literature mentioned there.
33  A. Miszczuk, K. Żuk, Samorząd terytorialny…, op. cit., p. 172.
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ate the development of the commune and the region as a whole34. 
In conclusion, political location of a commune self-government and identifying 

it with the main implementer of the principle of subsidiarity lets us expect that it 
will activate, through its actions, local entities (economic operators, institutions, in-
habitants) to generate changes which will improve the living conditions in the area. 
What seems to be of the greatest significance is the ability to make use of the po-
tential of the commune and to direct it at implementing the common vision of the 
future, increasing the competitiveness and, above all, improving the quality of life. 
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Summary: The political role of a commune self-government makes it responsible for all the 
public issues of local significance. Therefore, it includes conducting the policy of develop-
ment understood as a set of activities to improve the quality and conditions of life of the 
inhabitants of a given commune. While taking actions within the local development process, 
a commune should consider the character and variety of the institutional surroundings of 
the economy, the environment and the social conditions. The local development of the com-
mune must be held through creating new and improving its already existing utility values. 

Keywords: local development,municipal government, development policy

ROZWÓJ LOKALNY A SAMORZĄD GMINNY

Streszczenie: Ustrojowa rola samorządu gminnego czyni go odpowiedzialnym za wszystkie 
sprawy publiczne o znaczeniu lokalnym. Obejmuje ona tym samym prowadzenie polityki 
rozwoju rozumianego jako kompleks działań na rzecz poprawy jakości i warunków życia 
mieszkańców konkretnej gminy. Działając na rzecz rozwoju lokalnego, gmina powinna 
uwzględniać charakter i różnorodność otoczenia instytucjonalnego gospodarki, środowisko 
i  uwarunkowania społeczne. Rozwój lokalny gminy ma się odbywać poprzez kreowanie 
nowych i poprawę jej istniejących walorów użytkowych. 

Słowa kluczowe: rozwój lokalny, samorząd gminny, polityka rozwoju
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GENESIS OF THE ACT AMENDMENT OF 24 JULY 2015 
DEPRIVING THE MUNICIPAL POLICE 

OF THE AUTHORIZATION TO USE SPEED CAMERAS

INTRODUCTION

For the first time, in 2003 the municipal police were entitled to carry out activi-
ties related to road traffic control towards drivers who failed to comply with the traf-
fic lights and exceeded the speed limit, using devices which record the exceeding of 
the permitted speed limit or failure to comply with the traffic lights. This was done 
under the Regulation of the Ministry of the Interior and Administration of 17 De-
cember 20031 amending § 17 of the Regulation of the Ministry of the Interior and 
Administration of 30 December 2002 on road traffic control 2. 

* PhD; Faculty of Administration and Management of the Humanitas University in Sosnowiec.
1 Journal of Laws No. 230, item 2310.
2  Journal of Laws of 2003 No 14, item 144.
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Since the municipal police were authorized to use the so-called speed cameras, 
more and more municipalities stocked up on this type of equipment. Their number 
increased from one year to another. However, their use aroused disapproval with 
the public more and more frequently. On the one hand, these devices were to force 
the drivers to comply with the applicable regulations, which as a result was to im-
prove safety on the roads; on the other hand, those who were fined, felt disadvan-
taged and used, claiming that the speed cameras were placed in inappropriate sites, 
in hiding, at the exit from the city on a straight stretch of the road, which was not 
at all connected with safety enforcement. Some small municipalities were accused 
that the municipal police did nothing but operate the recording devices3 and in this 
way made the budget for the municipality. The public disapproval of the fact that the 
municipal police were entitled to use such devices increased with each subsequent 
year. The atmosphere was additionally heated by the media by supplying other ex-
amples of infamous activities of the municipal police4. 

In 2007, to the satisfaction of many million drivers, the Constitutional Tribunal5 
decided that § 17 section 1 point c and § 17 section 2 in the scope of activities indi-
cated in § 17 section 1 point 1 letter c) were incompatible with Art. 131 section 1 of 
the Act of 20.06.1997 – Road Traffic Law and Art. 92 section 1 of the Constitution of 
the Republic of Poland6. In the justification of the judgment, the Tribunal indicated 
that the Minister of the Interior and Administration – by including the challenged 
§ 17 section 1 point 1 letter c in the issued ordinance – exceeded the limits of the 
statutory authorization, which violated the norm contained in Art. 92 section 1 of 
the Constitution. At the same time he clearly stressed that the subject of its settle-
ment was not the evaluation of the purposefulness of granting the municipal police 
the right to perform some specific activities in the area of road traffic control with 
the use of speed cameras. That is why the legislator – if it be his will – can completely 
regulate the powers of the police and give them the existing rights in the field of 
road traffic control 7. 

With reference to the above, the legislator, without giving up granting the mu-
nicipal police permission to use speed cameras, in a short time, because already on 
11 May 2007 passed the Act amending the Act – Law on Road Traffic8, by means of 
which he added Art. 129b to it. 

3  http://www.wprost.pl/ar/426342/Gmina-powolala-straz-gminna-bo-ktos-musi-ustawiac-fotoradar/
4 See e.g. Biały Bór: Fotoradory do pośmiania i do zarabiania – http://www.gk24.pl/wiadomosci/szcze-
cinek/art/4585303,bialy-bor-fotoradary-do-posmiania-i-zarabiania,id,t.html.
5  Judgment of the Constitutional Tribunal of 22.03.2007, Act 1/07, Journal of Laws No. 53, item 359.
6  Constitution of the Republic of Poland of 2.04.1997, Journal of Laws No. 78, item 483.
7  Judgment justification of the Constitutional Tribunal of 22.03.2007.
8 Act of 20.06.1997 Law on Road Traffic, Journal of Laws of 2017, item 1260; further: Act on Road 
Traffic Regulations.
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According to this provision since 24 July 2007 the municipal police were legally 
authorized to perform road traffic controls of persons violating the road traffic reg-
ulations, in the event of disclosure and recording of an act using automatic devices 
(Art. 129b point 1b of the Act on Road Traffic Regulations). Since then they were 
able to carry out these activities in the place and time agreed with the locally compe-
tent district (municipal) or area commander of the Police (Art. 129b point 4 of the 
Act on Road Traffic Regulations), which was to eliminate the possibility of making 
charges about the location of speed cameras in the proverbial bushes.

As a result of the subsequent amendment9 made in 2010, a regulation was intro-
duced, according to which the profits earned from the fines imposed for violating of the 
traffic regulations, detected by means of recording devices were to be allocated in total 
by the local government units to funding of – generally speaking – the road infrastruc-
ture (Art. 20d section 1 of the Act on Public Roads10). This new solution was to prevent 
the claims that the municipal police were a machine used to fill the municipal budgets.

Unfortunately, all these activities did not alter the hostile attitude of a large part 
of the society to the municipal police using the speed cameras, which resulted in 
the fact that on 24 July 2015 the Sejm passed the Act amending the Road Traffic Act 
and the Act on the Municipal Police11, by means of which on 1 January 2016 the 
municipal police were deprived of the rights to perform road traffic controls using 
these devices. 

The history of this Act is extremely interesting. Therefore its genesis seems 
interesting and worth looking at in detail. In connection with this, in this paper, 
I would like to analyze the details of the legislative process finally aimed at passing 
the amendment depriving the municipal police of the authorization to use speed 
cameras.

FIRST ATTEMPTS AT DEPRIVING THE MUNICIPAL POLICE 
OF THE AUTHORIZATION TO USE SPEED CAMERAS

The atmosphere of general aversion towards the municipal police was used by Ruch 
Palikota, who did not hide that they were in favour of the complete close-down of this 
formation12. Realizing, however, that in the current political reality, it would be difficult 
to close down the municipal police, the Party decided to act slowly. The assumption 

9 Act of 29.10.2010 on the Act amendment – Road Traffic Act and a few other laws, Journal of Laws 
No. 225, item 1466, which came into force on 31.12.2010.
10  Law of 21.03.1985 on public roads, Journal of Laws of 2016, item 1440 with later amendments
11 Journal of Laws item 1335.
12 More on this, see J. Noch, Ruch Palikota chce likwidacji straży miejskiej. „Przypomina organizację łupiecką”, 
http://natemat.pl/42469,ruch-palikota-chce-likwidacji-strazy-miejskiej-przypomina-organizacje-lupiecka; 
Stempurski M., Palikot chce likwidacji Straży Miejskiej, http://warszawa.naszemiasto.pl/artykul/palikot-chce-
likwidacji-strazy-miejskiej,1847389,art,t,id,tm.html.
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was to gradually reduce the powers of the municipal police, which finally was to lead 
to their close-down. However, something had to be started with. Thus, there was used 
what was most criticized by the drivers: pathological – in their opinion – exercising the 
authorization to use speed cameras by the municipal police and punishing the driv-
ers for incorrect parking. Therefore on 19 April 2013 Sejm Deputies of the Republic 
of Poland, under the leadership of Deputy M. Banaszak, submitted to the Marshall of 
the Parliament a draft act amending the act on the municipal police and the act – Road 
Traffic Law (print 1507)13, which provided for the repeal of the entire Article 129b of the 
Act on Road Traffic Regulations, including in particular these two authorizations. The 
indicated aim of the legislative initiative was to eliminate the pathological behaviour of 
this formation, hoping that it would meet the parliamentary approval. 

In the draft justification, the draft initiators argued that “the functioning of the 
municipal police was to be only one of the many acceptable forms of accomplish-
ing the municipality’s own duties in the assumption consisting in the protection of 
the public order in the municipality. At that time, a large part of Polish cities cre-
ated the municipal (commune) police services in their areas. Today, nearly 15 years 
since the act on the municipal police was passed, a large part of Polish cities have 
decided to close it down - this process does not apply only to small towns but starts 
to cover large metropolises such as Gdańsk. This phenomenon is not a surprise - the 
municipal police in Poland have long since departed from their original functions. 
The words written in Art. 1 section 1 of the Act on the Municipal Police >>The Mu-
nicipal Police fulfil a servile role towards the local community, performing their tasks 
with respect for the dignity and rights of citizens<< have little in common with the 
reality. We know perfectly well, unfortunately, that the municipal police have long 
since abandoned these ideals. The fact of the ever-increasing process of removal of 
this institution in the local governments shows how far the municipal police have 
been transformed into a heartless institution serving only to satisfy the excessive 
demands of their superiors in the collection of an extremely large amount of local 
taxes from the pockets of citizens. This bill is to stop this progressive pathology”14. 

According to the bill proponents, his position was fully shared by NIK (the Su-
preme Audit Office), which was to result from the report prepared by it in March 
2011 entitled “Information on the results of the audit of the municipal (commune) 
police’s operation”. In NIK’s opinion, the municipal police resembled more and 
more the traffic police, which instead of pursuing the statutory tasks imposed on 
them, dealt with the prosecution of drivers. 

In addition, in the justification the draft proponents indicated that “This draft 
does not cause negative social and economic effects. It also does not increase the 

13 Draft act, http://www.sejm.gov.pl/sejm7.nsf/PrzebiegProc.xsp?id=71236FAA104E651CC1257B9700575462
14  From the justification of the act draft http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916105A1A065
C1257B970047BF6E/%24File/1507.pdf.
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state budget expenses.” The assumption was not to remove speed cameras or to 
transfer the existing competences of the municipal police to another entity, but to 
deprive one of the authorized institutions of the rights to use them.

The Supreme Court did not make any comments on the submitted draft15. In 
the opinion of the General Prosecutor, the justification for the draft presented the 
ratio legis of the proposed regulations, referring to, inter alia, the Information about 
the results of the inspection of the municipal police’s operation, prepared by NIK 
(Supreme Control Office) in March 2011. For these reasons, the Prosecutor General 
decided that the solutions covered by the deputy draft submitted for review seemed 
worthy of consideration16. 

The Council of Ministers took an opposite view in this matter. Its negative opin-
ion of 22 January 2014 on the submitted draft was broadly justified. The government 
in response to the argument raised by the draft initiator that the municipal police 
from the very beginning of its existence was to form a formation that, if appointed, 
should support the police locally in strictly orderly activities, indicated that the mu-
nicipal police, already in the original text of the Act of 1997 on the Municipal Po-
lice were authorized by Art. 11 point 2 to supervise the order and control the road 
traffic - within the scope defined in the road traffic regulations, i.e. from the very 
beginning, the legislator assumed that the tasks of the municipal police would also 
include road traffic control. 

During the first reading of the presented draft, which took place on 12 Septem-
ber 2013, a heated discussion began at the joint meeting of the Committee for In-
frastructure and the Territorial Self-Government and Regional Policy Committee. 
The draft originators referred to their arguments cited in the justification for the 
draft. However, the representative of the Ministry of the Interior17 claimed that this 
Ministry had a negative attitude towards the draft. “In the opinion of the Ministry of 
the Interior, the introduction of proposed changes may result in the necessity to in-
crease the tasks of the Police, for whom the municipal police are now an important 
partner and a great support in their operations. There may be increased problems 
with safety and order on roads and streets, and the number of road traffic incidents 
may increase, which - in our assessment and the assessment of the Police – the 
municipal police’s activity has a big impact on. The municipal police are created by 
local governments, in accordance with their assessment of needs and threats. They 
perform numerous, important and socially necessary tasks, cooperating with the 
Police and other services”18. In response to this, Deputy M. Banaszak said that “If 

15 Opinion of the Supreme Court of 4 July 2013 http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916105A
1A065C1257B970047BF6E/%24File/1507.pdf, p. 33.
16  Opinion of the Prosecutor General of 20.06.2013. http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916
105A1A065C1257B970047BF6E/%24File/1507.pdf, s. 38-42,
17  M. Hakiel, Vice-Director of the Department of Supervision at the Ministry of the Interior.
18  Recording of the meeting of the Committee for Infrastructure and the Territorial Self-Government 
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the police and municipal police consider any benefits of their actions, I conclude 
that these are only financial benefits”19. In turn, Deputy J. Racki pointed out that the 
municipal police had worked for many years for this draft to be created20.

Vice-Commander of the Municipal Police of Warsaw – Z. Włodarczyk had the 
opposite opinion. He noticed that in the first years of the operation about 400-450 
units of the municipal police were established. Over the last 15 years only 38 units 
were closed down, of which 14 were later re-appointed. What is more, at that time 
(i.e. in 2013) the municipal police in Poland had nearly 600 units. Thus, the thesis 
about the extensive dissolving of the municipal police units was not fully justified. 
He also said that since 2011 the resources coming from fines imposed for the offenc-
es detected by the speed cameras were to be allocated for the road safety improve-
ment. So it was not true, as the draft proponents declared, that it was not known 
what these funds were allocated for. He also pointed out that it was difficult to agree 
with the thesis that the operation of recording devices had not improved safety in 
any way. In the last time, a significant drop in the mortality rate on the Polish roads 
was noticeable. He also drew attention to the fact that, although NIK pointed to the 
increase in events that municipal police undertook in road traffic, but generally it 
assessed the entire activity of the municipal police positively 21.

Deputy J. Dzięcioł (PO) supporting completely the position of the Ministry of the 
Interior applied for the rejection of the draft in the first reading. After the heated dis-
cussion was over, the voting on this proposal began. The report says that, during the 
vote, 21 deputies were for recommending the Sejm to reject the draft in the first read-
ing, 18 were against, no one abstained. In connection with this, on 28 November 2014 
(that is over one year later) the voting was performed (no. 42) following the proposal 
presented in the Committee report. 222 votes were for the rejection of the draft, 74 
were against, 127 deputies abstained, 37 did not vote (423 deputies voted)22. 

FURTHER DRAFTS OF THE AMENDING ACTS AIMED 
AT DEPRIVING THE MUNICIPAL POLICE OF THE RIGHTS 
TO USE SPEED CAMERAS

Because already at the meeting of the Sejm Committees on 12 September 2013, 
the Sejm was recommended to reject the bill submitted by deputies of the Club of 
the Republic of Poland (print 1507), Deputy M. Banaszak was aware that the draft 

and Regional Policy Committee of 12.09.2013. http://orka.sejm.gov.pl/zapisy7.nsf/0/3BE371BDCC5A
E47BC1257BF100439EA5/%24File/0232807.pdf, p. 12.
19  Ibidem, p. 13.
20  Ibidem, p. 14.
21  Ibidem, p. 15 and 16.
22  http://www.sejm.gov.pl/sejm7.nsf/agent.xsp?symbol=glosowania&nrkadencji=7&nrposiedzenia=
80&nrglosowania=42.
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would be rejected sooner or later. Despite this, he did not give up the commenced 
initiative. On 21 October 2014, with a group of deputies, this time including the 
deputies from SLD23, he addressed to the Marshall of the Parliament a draft amend-
ing the Municipal Police Act, the Road Traffic Act and the Petty Offences Proce-
dures Code (print 2973). It was more modest than the one presented earlier by Pol-
ish deputies - it only concerned depriving the municipal police of the authorization 
to use recording devices. In contrast to that, it was not requested to repeal the entire 
Art. 129b of the Act on Road Traffic Regulations, but it was proposed to delete only 
those parts which involved the use of speed cameras by the municipal police, i.e. in 
Art. 129b section 2 of the point 1 letter b, in Art. 129b section 3 of the point 3 and 
the whole Art. 129b section 4, thus leaving the remaining authorization in the scope 
of road traffic control. Based on this particular draft, a final version of the Act of 24th 
July 2015 was developed.

The first reading of the bill was on 18 December 2014. Then the decision was 
taken to direct the draft act to the Committee for Infrastructure and the Territorial 
Self-Government and Regional Policy Committee. 

This time, the entities that reviewed this draft analyzed it in more detail than the 
draft contained in the 1507 printing. They also took into account a whole range of 
arguments raised last time by the opponents of depleting the scope of competenc-
es of the municipal police officers. And so in 2013, First President, S. Dąbrowski, 
representing the Supreme Court, did not make any comments on the draft, print 
number 1507. On the other hand, the Supreme Court, whose First President, at that 
time, was Prof. Dr Hab. M. Gerdsdorf presented important objections to the draft 
submitted by the SLD deputies in 2014, concluding that the opinions under discus-
sion did not deserve the approval24. The opinion explicitly emphasized that the sug-
gested changes are argued for solely by the willingness to deprive the municipalities 
of the earnings coming from the fines for offences against traffic safety. The bill 
originator directly indicated in the draft justification that the municipal police are 
a “money making machine”. In the opinion of the Supreme Court, without the anal-
ysis of empirical data, it was difficult to resolve unequivocally whether the powers 
of the municipal police in the range of registering of traffic offences required some 
amendments. The justification for these amendments could not be called substan-
tive or rational. According to the Supreme Court there was no doubt that care for 
the public safety and order belonged to own responsibilities of the local government 

23  M. Banaszak, M.P., in the parliamentary election in 2011, obtained a seat in the Parliament, contest-
ing from the RP list. In October 2-13, as a result of the transformation of RP, he became an activist of the 
Twój Ruch party. In August 2014, he moved from the TR to the SLD deputy club – see Klub Sojuszu wz-
mocniony! Kolejni posłowie Twojego Ruchu przechodzą do SLD, http://www.sld.org.pl/aktualnosci/13467- 
klub_sojuszu_wzmocniony_kolejni_poslowie_twojego_ruchu_przechodza_do_sld.html.
24  Position of the Supreme Court of 8.12.2014. http://orka.sejm.gov.pl/Druki7ka.nsf/0/1014F53E402
50806C1257DB0003E4A1C/%24File/2973-001.pdf.
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units that is why the legislator should guarantee its basic units the relevant legal and 
institutional measures for their execution. 

The General Prosecutor also gave a negative opinion on the submitted bill25. He 
pointed to the fact that the originators of the bill, in their justification, noticed that 
no statistical data proved it that speed cameras, including those used by the mu-
nicipal police, improved the road safety in any way. Meanwhile, the government 
document “Status of the road traffic safety and actions implemented in this respect 
in 2013” clearly showed that the road traffic safety in Poland was improving. There 
were no grounds to claim that this improvement did not result from the road traffic 
activities carried out by the municipal police. The General Prosecutor also referred 
to the argument raised by the bill originators that the proposed solutions were jus-
tified by the social moods caused by the cases, discrediting this institution, which 
indicated the inadequate level of the knowledge of law and manners among its offic-
ers. In his opinion, the level of education and personal qualities of some municipal 
police officers as well as the detected cases of improper implementation of the du-
ties, including the use of speed cameras, should be a prompt to undertake actions 
aimed at optimization of this formation and not at the reduction of its competences. 
He also pointed to the fact that the bill including the analogue solutions had been 
recently discussed by the Sejm and on request of the Committee for Infrastructure 
and the Territorial Self-Government and Regional Policy Committee was rejected 
at the meeting on 28 November 2014. (print no. 1507)26. 

The Council of Ministers – likewise the reference to the bill of 2013 – initially 
had a negative attitude. In the justification, the ministers raised the same arguments 
as previously, additionally presenting the positive statistical data, indicating a de-
creased number of road accidents, including the fatal ones. The draft of this position 
was published on the Internet site on 15 January 201527. In the process of further 
works it was sent for the assessment to the Minister of Infrastructure and Agricul-
ture (MIiR). He, referring to the opinion expressed by the Council of Ministers, 
indicated doubts that the use of the powers to apply the recording devices by the 
municipal police contributed to a significant increase in the level of safety of road 
traffic participants. The Minister of Infrastructure and Agriculture also stressed that 
the drafted amendment did not deprive the municipal police of the right to control 
the road traffic, it only excluded the right to control the road traffic by means of 

25  It is worth stressing, however, that the previous opinion was signed by the First Deputy of General 
Prosecutor M. Jamrogowicz, and the opinion of 14.01.2015 by General Prosecutor A. Seremet http://
orka.sejm.gov.pl/Druki7ka.nsf/0/60C2904C3F7672E2C1257DD2003632BB/%24File/2973-002.pdf.
26  Opinion of the General Prosecutor of 14.01.2014, http://orka.sejm.gov.pl/Druki7ka.nsf/0/60C2904
C3F7672E2C1257DD2003632BB/%24File/2973-002.pdf.
27 Content of the draft of the position of the Council of Ministers – http://bip.mswia.gov.pl/bip/pro-
jekty-aktow-prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-
ustawy-o-zmianie-usta.html.
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recording devices. It was aimed only at the prevention of inaccuracies in the use of 
speed cameras by the municipal police, which was the subject of a negative opinion 
expressed by NIK28.

Next the Minister of Infrastructure and Agriculture sent his comments concerning 
the draft of the Government’s position to the Minister of the Interior. He did not agree 
with the comments of the Minister of Infrastructure and Agriculture. The Minister 
of the Interior was of the opinion that the deprivation of the municipal police of the 
rights to perform the road traffic control with the use of recording devices would be 
disproportional compared to the extent of abnormalities disclosed by NIK29. 

In response to the presented attitude of the Minister of the Interior, the Minister 
of Infrastructure and Agriculture was even more firmly in favour of the deprivation 
of the municipal police of the right to carry out road traffic controls with the use of 
recording devices, undermining the series of arguments raised by the Minister of 
the Interior30.

Despite the opposite attitude of the Minister of Infrastructure and Agriculture, 
the Minister of the Interior decided to pass the draft of the Government’s position to 
the Permanent Committee of the Council of Ministers with the request to include it 
in the agenda of the nearest session31. The final effect of the works over the draft was 
its recognition as the formal opinion of the Council of Ministers in June 2015 on the 
deputies’ bill included in the print 297332. It was, however, only published on 6 June 
2015 at the website of the Ministry of the Interior and Administration, but it was never 
sent to the Sejm as an official opinion of the Council of Ministers to printing no. 2973. 
It was so probably because in the period when the works over the negative opinion 
of the Council of Ministers on the draft print 2973 were in progress, i.e. from January 
2015 till June 2015, a new extensive draft act, this time prepared by a group of the PO 
deputies, representing the same party as the Government, was submitted with the 
Marshall of the Parliament on 16 January 2015 (print 3222)33. The submitted draft as-
sumed a change in the way the legislator viewed the essence of this part of road traffic 
offences recorded by the stationary recording devices. By adding a set of provisions 

28  Comments of the Minister of Infrastructure and Agriculture on the draft of the attitude of the 
Council of Ministers – http://bip.mswia.gov.pl/bip/projekty-aktow-prawnyc/2014/23357,Projektu-
stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-zmianie-usta.html.
29  Letter of the Minister of the Interior of 27.02.2015 – http://bip.mswia.gov.pl/bip/projekty-aktow-
prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-zmi-
anie-usta.html.
30  Letter of the Minister of the Interior of 20.03.2015 – http://bip.mswia.gov.pl/bip/projekty-aktow-
prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-zmi-
anie-usta.html.
31  Letter of the Minister of the Interior of 21.04.2015.
32  Attitude of the Government http://bip.mswia.gov.pl/bip/projekty-aktow-prawnyc/2014/23357,Projektu-
stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-zmianie-usta.html.
33  Draft of the Act on the act amendment – Road Traffic Act and a few other acts (print 3222) http://
orka.sejm.gov.pl/Druki7ka.nsf/0/75165748ACCAD739C1257E0400361EA1/%24File/3222.pdf.
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included in new chapter 5 of the Act – Road Traffic Act, on imposing administrative 
penalties, the legislator assumed the formation of a new group of administrative de-
licts, by definition replacing the offences. It was namely about this group of behaviors 
which were detected by means of the stationary recording devices, newly installed 
or taken over on the basis of the draft assessed by the ITD (Inspectorate of Road 
Transport). These regulations assumed that the Police would preserve their powers as 
for the road traffic control, including the recording of its course by means of mobile 
recording devices, ITD by means of stationary ones, while the municipal police would 
be deprived of the right to control the road traffic by means of any recording devices 
even though, the Council of Ministers was against such a solution. 

Considering the assumptions of this draft, sending the official negative opinion 
of the Council of Ministers to the Sejm to printing 2973 would adversely affect the 
Government’s image. What would be the public response to such a negative opin-
ion, in the light of the submitted in the meantime by the PO deputies’ draft of the 
Act assuming among others the deprivation of the municipal police of the rights 
in this range? In addition, it seems that when initially forwarding the opinion to 
print no. 2973, the Council of Ministers had some rational motives. However, when 
the governing party lost the presidential election in May 2015, the Government’s 
ultimate negative opinion was not passed to the Marshall of the Sejm because the 
priorities of the party in power changed. The withdrawal from the negative opinion 
on the draft and support of the amendment could significantly lead to the success 
in the parliamentary election. Over 22 million drivers, mostly against the use of the 
speed cameras, could become a significant electoral backup. 

The submitted draft, in the opinions of First President of the Supreme Court34, 
the Office of the General Prosecutor of the State Treasury35, National Justice Board36 
and the General Prosecutor37 did not deserve the approval. In their opinions, they 
presented numerous arguments against the fundamental changes suggested in the 
draft and concerning the introduction of administrative penalties and breaking 
with the legislative requirement ordering to treat some of the offences (concerning 
the traffic safety) as part of the repression law. 

The first reading of the draft act (print 3222) was on 18 March 2015. Then a de-
cision was taken to submit the draft to the Committee for Infrastructure and the 
Territorial Self-Government and Regional Policy Committee.

34  Opinion of the Supreme Court of 6.03.2015. http://orka.sejm.gov.pl/Druki7ka.nsf/0/A377DFA349
720AABC1257E0A002C0D3A/%24File/3222-001.pdf, p. 1-3.
35 Opinion of the Office of the General Prosecutor of the State Treasury of 9.03.2015. http://orka.sejm.
gov.pl/Druki7ka.nsf/0/A377DFA349720AABC1257E0A002C0D3A/%24File/3222-001.pdf, p. 4-7.
36 Opinion of the National Court Board of 20.03.2015. http://orka.sejm.gov.pl/Druki7ka.nsf/0/1D6B3
7DB95306521C1257E1500413475/%24File/3222-003.pdf.
37  Opinion of the General Prosecutor of 12.02.2015. http://orka.sejm.gov.pl/Druki7ka.nsf/0/5BBE0E
4AF7F44A11C1257E0B0034A25D/%24File/3222-002.pdf.
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At the first joint session of the Committees, which was on 23 April 2015, due to 
the fact that the draft print 2973 had already been submitted to them on 18 Decem-
ber 2014, a Special Subcommittee was called in order to further proceed with the 
two deputies’ drafts38. 

WORKS IN THE SEJM ON THE COMBINED DRAFT ACTS 
– PRINT 2973 AND PRINT 3222

First, the Subcommittee started works on the draft print 3222. Due to numerous 
objections visible in the opinions expressed on this draft act, concerning the intro-
duction of the administrative penalty (a separate mode of punishing for the offences 
disclosed using the stationary devices) the subcommittee took the decision to reject 
the proposal of Art. 1 included in print no. 3222. In consequence of the decision to 
reject the indicated article, the draft included in this print became objectless. 

Next, the Subcommittee started works on the draft act included in print no. 
2973, the effect of which was the draft, which received a new number 3705. The 
draft in the version approved by the Subcommittee was, however, almost an identi-
cal copy of the draft act contained in print 2973. The only significant change that the 
Subcommittee suggested was the introduction of a longer vacatio legis. The regula-
tions contained in the draft (print 3705) were to become effective on 1 January 2016.

The Subcommittee’s report of 14 July 2015, forwarded to the Sejm Committees, 
included the uniform text of the draft law. The works on the draft were continued by 
the combined Committees39. 

At the Committee’s session on 21 July 2016, due to the lack of an official opinion 
of the Council of Ministers on print 2973, Chairman of the Committee, S. Żmijan, 
asked the Vice-Minister of Infrastructure and Development, P. Olszewski, who was 
present, what the Government’s attitude on this matter was. He indicated that as 
a matter of fact, at first, the Ministry was for depriving the municipal police of the 
rights to use the mobile speed cameras. However, the subcommittee broadened 
the range also by the stationary devices, explaining that in this way there would be 
a clear specification of one entity responsible for the use of stationary speed cameras 
– this would be only ITD. These arguments convinced the Minister of Infrastructure 
and Development to support this solution. Therefore, the Government acceded to 
this decision40. As a matter of fact, there would have been nothing strange in the 

38  The recording of the session of the Committee for Infrastructure and the Territorial Self-Govern-
ment and Regional Policy Committee on 23.04.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/760BE2E6
05B8B259C1257E3400473CE9/%24File/0450507.pdf, p. 6.
39  The recording of the session the Committee of Infrastructure and the Territorial Self-Government 
and Regional Policy Committee on 21.07.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/4E176595A6359
E27C1257E8F0047E02C/%24File/0488707.pdf.
40 Ibidem, p. 5.
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Minister’s statements, because from the beginning the Minister of Infrastructure 
and Development represented a different view from the official attitude of the whole 
Council of Ministers, it has to be stressed, however, that P. Olszewski41 uttered these 
words in response to the question about what the Government’s not the Ministry’s 
attitude was.

Ultimately the Committees, at the session on 21 July 2015 fully approved of the 
draft act in the sounding presented by the Subcommittee. In their report they took 
the decision to recommend the Sejm to pass the draft act42, although during the 
works of the Committee, Deputy, M. Banaszak, who presented the report on behalf 
of the Subcommittee, pointed to the fact that if the municipal police really lost the 
authorization to control the drivers from 1 January 2016, there might be a prob-
lem how to proceed with the offences that had already been recorded by this date. 
In connection with this he declared that in the subsequent part of the Committee 
works, he would submit a relevant amendment43 (which he, however, had not done). 
In the final version, the draft developed by the Committees did not include transi-
tional provisions and was passed to the Sejm in such a form.

The Sejm quickly started the second reading, which was already on 23 July 2015. 
During the discussion led during the second reading many arguments were pro-
vided both for and against the deprivation of the municipal police of the rights to 
use the recording devices. In fact these were all the time the same arguments which 
had been given so far in relation to all the previously submitted drafts44.

It is, however, interesting, that after P. Olszewski’s speech on 21 July 2015, con-
cerning the support for the draft by the Government, M. Banaszak, during the sec-
ond reading in the Sejm, being the rapporteur, formally informed that the Govern-
ment supported this draft45.

Finally, immediately after the second reading because already on the next day 
(24 July 2015) there was the third reading and the vote. Despite the negative opinion 
of General Prosecutor, First President of the Supreme Court, the Office of the Gen-
eral Prosecutor of the State Treasury and the National Court Board, 423 deputies 
voted for the adoption of the Act, 18 were against, 1 abstained. It is interesting that 

41 It is, however, interesting that P. Olszewski himself, in May 2015, became the Government’s proxy 
on the issues related to the road traffic safety. Therefore, his opinion on the deprivation of the munici-
pal police of the rights to use the speed camera is even more surprising.
42 The report of the Committee for Infrastructure and the Territorial Self-Government and Regional 
Policy Committee of 21.07.2015 - http://orka.sejm.gov.pl/Druki7ka.nsf/0/2012E459C24C5462C1257
E8A005CCC7D/%24File/3705.pdf.
43 The recording of the meeting of the Committee for Infrastructure and the Territorial Self-Govern-
ment and Regional Policy Committee of 21.07.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/4E176595A
6359E27C1257E8F0047E02C/%24File/0488707.pdf, p. 4.
44  Report of the 97th Session of the Sejm of the Republic of Poland of 23.07.2015 - http://orka2.sejm.
gov.pl/StenoInter7.nsf/0/0EA717CD16B2EFFFC1257E8C0013D942/%24File/97_c_ksiazka.pdf p. 423.
45  Ibidem, p. 422.
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Ms Prime Minister voted “for”, who one month ago had a totally opposite opinion. 
Only 3 PO deputies voted against (including Deputy J. Dzięcioł, a long-time em-
ployee of the Municipal Police). Also Deputies S. Żmijan and J. Lasota voted “for”, 
who frequently officially cared about the road safety, as well as Deputy B. Bublewicz 
– the same who for years had been promoting pedestrians’ safety and had been 
fighting in the Sejm to pass the regulations that would guarantee pedestrians safety 
even before the zebra crossing46.

“The PO deputies may have got confused a little bit”, commented Maciej Wroński 
from the association Partnerstwo dla Bezpieczeństwa Drogowego (Partnership for the 
Road Safety), “since 1990 till now the traffic and road safety issues have been separated 
from the current political game”. The Committee for Infrastructure was even famous 
for the fact that its work and settlements were, as a rule, apolitical. Unfortunately, this 
has changed, the example of which is the vote. At that moment, only the deputies’ and 
their party’s electoral interests counted, not the security of the citizens – he adds”47.

WORK IN THE SENATE ON THE ACT ADOPTED 
BY THE SEJM ON 24.07.2015.

On 24 July 2015 the Marshall of the Sejm sent the Senate to consider the Act on 
the Act amendment – the Road Traffic Act and the Act on Municipal Police adopted 
by the Sejm of the Republic of Poland at the 97th meeting on 24 July 201548. Then the 
Marshall of the Senate, on 28 July 2015, referred the bill to the Local Government and 
State Administration Committee and the National Economy Committee. The meet-
ing of the combined Committees took place on 29 July 2015. While discussing the 
act, a heated discussion began. Some members of the Committee were against the 
bill at all, some of them proposed changes, and only few were in favour of adopting of 
the bill without amendments. Head of Kobylnica Municipality, present at the meet-
ing, presented the results of his research on the impact of speed cameras on the level 
of road traffic safety. It resulted from them that they fulfil their role. In addition, he 
referred to the Government’s negative position in print 2973 published on the website 
of the Ministry of the Interior and Administration on 6 June 2015. In response to this, 
Director of the Department of Road Transport at the Ministry of Infrastructure and 
Development, Ł. Twardowski explained that “The Head of the Municipality quoted 
the Government’s position towards the parliamentary bill included in publication No. 
2973. Therefore, this is not the position of the Council of Ministers on the currently 

46 See Ujawniamy: Pełnomocnik rządu ds. bezpieczeństwa na drogach głosował „za” likwidacją fotoradarów, 
http://www.brd24.pl/spoleczenstwo/ujawniamy-pelnomocnik-rzadu-ds-bezpieczenstwa-drogach-glosow-
al-likwidacja-fotoradarow/
47  Ibidem. 
48  Letter of the Marshall of the Sejm of 24.07.2015, http://www.senat.gov.pl/prace/senat/posiedzenia/
tematy,423,1.html.
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considered draft included in press publication print no. 3705, because the Govern-
ment has not presented such a position for this draft in the Sejm”49. It is interesting, 
however, that at the beginning of the same meeting, invited by Chairman, S. Jurce-
wicz, to present the position of the government party, Ł. Twardowski said that: “In 
the course of the parliamentary works, the position of the government has evolved. 
Ultimately, the government supported the draft, which is included in print no. 2973”50 
– and yet, as he later claimed, the opinions for printing 2973 were to have no signifi-
cance, because the deliberations concerned printing 3705.

Finally, after having listened to the voice of the senators, representatives of the 
government and local governments and having taken into account the comments 
contained in the Legislative Bureau’s opinion on the Act, Senator, R. Zaborowski re-
quested the amendments to two issues: firstly, he proposed to leave to the municipal 
police the rights to use stationary recording equipment and, secondly, to introduce 
a transitional provision, according to which the current provisions should be ap-
plied for petty offences against road traffic safety and order, revealed by the munici-
pal police using portable or installed in the vehicle recording devices, initiated and 
not completed before the date of entry into force of this Act. During the joint meet-
ing of the Committees, one of the Senators also spoke about accepting the bill with-
out amendments (Ł. Abgarowicz51), but he did not submit such a request. Another, 
however, requested (J. Wyrowiński) to reject the bill in its entirety. Director of the 
Department of Road Transport at the Ministry of Infrastructure and Development, 
Ł. Twardowski, gave a negative opinion on this request. Six senators voted for the 
motion of Senator J. Wyrowiński, 8 were against and only 1 abstained. In connec-
tion with this, Senator R. Zaborowski proposed amendments proposed by the Leg-
islative Bureau. All current members of the Committee – 15 people – supported the 
proposal in this matter. Senator R. Zaborowski’s amendments were supported by 
7 senators, 6 senators were against and 1 abstained from voting. In contrast, 10 sena-
tors voted in the final vote for the adoption of the whole bill along with the adopted 
amendments, 4 were against and 1 abstained from voting52. Therefore, in the report 
of the joint meeting of the Local Government and State Administration Committee 
and the National Economy Committee of 29 July 2015, the committees requested 
the Senate to adopt the attached bill providing for the two basic amendments53. 

49  Recording of the course of the meeting of the National Economy Committee and the Local Government 
and State Administration Committee of 29.07.2015, file pdf, p. 14. http://www.senat.gov.pl/prace/komisje-
senackie/posiedzenia,10,3,komisja-samorzadu-terytorialnego-i-administracji-panstwowej.html.
50  Ibidem, p. 3.
51  Ibidem, p. 14.
52  Ibidem, p. 16.
53 The report of the Committee of the National Economy and the Committee of Local Govern-
ment and State Administration of 29 July 2015 – mhttp://www.senat.gov.pl/prace/senat/posiedzenia/
tematy,423,1.html.
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At the next meeting of the Senate on 5 August 2015, when the position of the Com-
mittee was being considered, there was again a heated discussion. Once again, legislative 
proposals were submitted - among others Senator W. Gintowt-Dziewałtowski applied 
for the adoption of the act without amendments. In connection with this, the Marshall 
of the Senate asked the Senate Committees to reconsider the submitted proposals and 
prepare a joint report. On the same day, a combined meeting of the Committees was 
held, at which the consideration of the proposals was resumed, however, it was started 
from the most far-reaching motion, submitted during the debate in the Senate, to adopt 
the bill without amendments. Ten senators voted for the request, 8 were against and only 
1 abstained. As the proposal was adopted, the vote on further proposals (i.e. to accept 
the proposed amendments) became pointless. Therefore, the combined Committees, in 
the report of the meeting of 5 August 2015, asked the Senate to adopt the act without 
amendments, despite the jointly developed position on the adoption of the law with 
the adopted amendments54. During the 80th meeting of the Senate, on 7 August 2015 
a vote was held on the motion to adopt the bill without amendments. 71 senators were 
in favour of the bill, 4 against and 6 abstained. Interesting is the number of the senators 
voting against, because during the meeting of the Committee alone on 5 August 2015 
(i.e. only two days earlier) as many as 8 people voted against the adoption of the Act, and 
on 29 July, as many as 6 people voted against the bill.

CONCLUSION

Following closely the legislative process, one can see how important role the po-
litical factors played in the final adoption of the amendment, and how important 
the substantive arguments were; how much focus was on the populist slogans, and 
how little attention was paid to the reliable assessment of the effects that this change 
would bring. The main part of the work on the act was in the pre-election period 
and took place within just a dozen or so days. The time pressure in this final phase 
was so great that in the haste of work it was forgotten to establish transitional provi-
sions that would regulate matters of offences which had been committed before the 
amendment entered into force, but were not finished until then. The work on such 
a badly developed draft55 was frantically started in the pre-election period, so there 

54 The report of the Committee of the National Economy and the Committee of Local Govern-
ment and State Administration of 5 August 2015 – http://www.senat.gov.pl/prace/senat/posiedzenia/
tematy,423,1.html.
55 Chairman of the Sejm Infrastructure Committee - S. Żmijan, who voted in favour of the adop-
tion of the draft was disappointed with the final content of the Act. “What can I say: the Act is flawed 
and we should not develop such an Act. However, I was convinced that the Senate would fix it and 
the Act would come back to the Sejm again. However, this did not happen - says Żmijan” – Szyma-
niak P., Luka w prawie o fotoradarach. Nie wiadomo czy sprawy w toku będą umorzone, http://prawo.
gazetaprawna.pl/artykuly/889192,luka-w-prawie-o-fotoradarach-nie-wiadomo-czy-sprawy-w-toku-
beda-umorzone.html.
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was no time to think about it, to improve it 56, or reliably assess. Everything indicates 
that at that time the vast majority of parliamentarians saw in it mainly chances to 
improve their own image (especially changing their mind at the very end, after los-
ing the presidential elections, PO, in May 2015). The negative opinion on the draft 
by the General Prosecutor, the Supreme Court, the National Court Board and the 
Office of the General Prosecutor of the State Treasury did not prevent this.

Bibliography

Legal acts:
The Act of 21.03.1985 on public roads, Journal of Laws of 2016, item1440 as amended.
The Constitution of the Republic of Poland of 2.04.1997, Journal of Laws No. 78, item 483.
The Act of 20.06.1997 on Road Traffic Regulations, Journal of Laws of 2017, item 1260.
The Act of 29.10.2010 on law amendment – Act on Road Traffic Regulations and some other acts, 
Journal of Laws No. 225, item 1466.
The Act of 24.07.2015 amending the Act on Road Traffic Regulations and Act on Municipal Police, 
Journal of Laws item 1335.
Regulation of the Ministry of the Interior and Administration of 30.12.2002 on Road Traffic Control, 
Journal of Laws of 2003 No. 14, item 144.
Regulation of the Ministry of the Interior and Administration of December 17, 2003 amending the 
ordinance of the Ministry of the Interior and Administration of December 30, 2002 on Road Traffic 
Control, Journal of Laws No. 230, item 2310. A bill amending the Act on Municipal Police and the 
Road Traffic Act (print 1507).
http://www.sejm.gov.pl/sejm7.nsf/PrzebiegProc.xsp?id=71236FAA104E651CC1257B9700575462.
Justification of the bill, print 1507, http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916105A1A065C125
7B970047BF6E/%24File/1507.pdf A draft act amending the act - Road Traffic Act and some other 
acts (print 3222) http://orka.sejm.gov.pl/Druki7ka.nsf/0/75165748ACCAD739C1257E0400361EA1
/%24File/3222.pdf.

Judgements:
Judgement of the Constitutional Tribunal of 22.03.2007, Law 1/07, Journal of Laws No. 53, item 359.

Internet sources:
Studies
Biały Bór: Fotoradory do pośmiania i do zarabiania – http://www.gk24.pl/wiadomosci/szczecinek/
art/4585303,bialy-bor-fotoradary-do-posmiania-i-zarabiania,id,t.html.
Gmina powołała straż gminną, bo… ktoś musi ustawiać fotoradary, http://www.wprost.pl/ar/426342/
Gmina-powolala-straz-gminna-bo-ktos-musi-ustawiac-fotoradar/.
Klub Sojuszu wzmocniony! Kolejni posłowie Twojego Ruchu przechodzą do SLD ,http://www.sld.org.pl/aktu-
alnosci/13467- klub_sojuszu_wzmocniony_kolejni_poslowie_twojego_ruchu_przechodza_do_sld.html 

Noch J., Ruch Palikota chce likwidacji straży miejskiej. „Przypomina organizację łupiecką”, http://nate-
mat.pl/42469,ruch-palikota-chce-likwidacji-strazy-miejskiej-przypomina-organizacje-lupiecka.

56  This was admitted by the author of the bill, M. Banaszak – see ibidem.



MAGDALENA GURDEK, GENESIS OF THE ACT AMENDMENT OF 24 JULY... 161

Stempurski M., Palikot chce likwidacji Straży Miejskiej, http://warszawa.naszemiasto.pl/artykul/pa-
likot-chce-likwidacji-strazy-miejskiej,1847389,art,t,id,tm.html
Szymaniak P., Luka w prawie o fotoradarach. Nie wiadomo czy sprawy w toku będą umorzone, http://
prawo.gazetaprawna.pl/artykuly/889192,luka-w-prawie-o-fotoradarach-nie-wiadomo-czy-sprawy-
w-toku-beda-umorzone.html.
Ujawniamy: Pełnomocnik rządu ds. bezpieczeństwa na drogach głosował „za” likwidacją fotoradarów, 
http://www.brd24.pl/spoleczenstwo/ujawniamy-pelnomocnik-rzadu-ds-bezpieczenstwa-drogach-
glosowal-likwidacja-fotoradarow/.

 Opinions
Opinion of the Supreme Court of 4.06.2013 http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916105A1A
065C1257B970047BF6E/%24File/1507.pdf.
Opinion of the General Prosecutor of 20.06.2013 http://orka.sejm.gov.pl/Druki7ka.nsf/0/3496916105
A1A065C1257B970047BF6E/%24File/1507.pdf.
Opinion of the General Prosecutor of 14.01.2014 http://orka.sejm.gov.pl/Druki7ka.nsf/0/60C2904C3
F7672E2C1257DD2003632BB/%24File/2973-002.pdf.
Opinion of the General Prosecutor of 12.02.2015 http://orka.sejm.gov.pl/Druki7ka.nsf/0/5BBE0E4AF
7F44A11C1257E0B0034A25D/%24File/3222-002.pdf.
Opinion of the Supreme Court of 6.03.2015 http://orka.sejm.gov.pl/Druki7ka.nsf/0/A377DFA349720
AABC1257E0A002C0D3A/%24File/3222-001.pdf.
Opinion of the Office of the General Prosecutor of the State Treasury of 9.03.2015 http://orka.sejm.
gov.pl/Druki7ka.nsf/0/A377DFA349720AABC1257E0A002C0D3A/%24File/3222-001.pdf.
Opinion of the National Justice Board of 20.03.2015 http://orka.sejm.gov.pl/Druki7ka.nsf/0/1D6B37
DB95306521C1257E1500413475/%24File/3222-003.pdf.

 Positions and comments on the positions
Position of the Supreme Court of 8.12.2014 http://orka.sejm.gov.pl/Druki7ka.nsf/0/1014F53E402508
06C1257DB0003E4A1C/%24File/2973-01.pdf.
Text of the draft of the position of the Council of Ministers – http://bip.mswia.gov.pl/bip/projekty-ak-
tow-prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-
o-zmianie-usta.html.
Comments of the Minister of Infrastructure and the Minister of Infrastructure and Development on 
the draft of the position of the Council of Ministers – http://bip.mswia.gov.pl/bip/projekty-aktow-
prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-
zmianie-usta.html.
The Government’s position http://bip.mswia.gov.pl/bip/projekty-aktow-prawnyc/2014/23357,Projektu-
stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-zmianie-usta.html.

Letters
Letter from the Ministry of the Interior of 27.02.2015 – http://bip.mswia.gov.pl/bip/projekty-aktow-
prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-projektu-ustawy-o-
zmianie-usta.html.
Letter from the Ministry of Infrastructure and Development of 20.03.2015 – http://bip.mswia.gov.
pl/bip/projekty-aktow-prawnyc/2014/23357,Projektu-stanowiska-Rady-Ministrow-do-poselskiego-
projektu-ustawy-o-zmianie-usta.html.



ANNUALS OF THE ADMINISTRATION AND LAW.  YEAR XVII162

Letter from the Marshall of the Sejm of 24.07.2015, http://www.senat.gov.pl/prace/senat/posiedzenia/
tematy,423,1.html.

Transcripts of meetings
1. Recording of the meeting of the Committee for Infrastructure and the Territorial Self-Government 
and Regional Policy Committee of 23.04.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/760BE2E605B8B
259C1257E3400473CE9/%24File/0450507.pdf .
1. Recording of the meeting of the Committee for Infrastructure and the Territorial Self-Government 
and Regional Policy Committee of 21.07.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/4E176595A6359
E27C1257E8F0047E02C/%24File/0488707.pdf.
Recording of the meeting of the Committee for Infrastructure and the Territorial Self-Government 
and Regional Policy Committee of 21.07.2015, http://orka.sejm.gov.pl/zapisy7.nsf/0/4E176595A6359
E27C1257E8F0047E02C/%24File/0488707.pdf.
Recording of the course of the meeting of the National Economy Committee and the Local Government 
and State Administration Committee of 29.07.2015, file pdf, p. 14. http://www.senat.gov.pl/prace/komis-
je-senackie/posiedzenia,10,3,komisja-samorzadu-terytorialnego-i-administracji-panstwowej.html.
Recording of the meeting of the Committee for Infrastructure and the Territorial Self-Government 
and Regional Policy Committee of 12.09.2013 http://orka.sejm.gov.pl/zapisy7.nsf/0/3BE371BDCC5A
E47BC1257BF100439EA5/%24File/0232807.pdf.

Reports
Report of the Committee for Infrastructure and the Territorial Self-Government and Regional Policy 
Committee of 21.07.2015 - http://orka.sejm.gov.pl/Druki7ka.nsf/0/2012E459C24C5462C1257E8A00
5CCC7D/%24File/3705.pdf.
Report of the 97th Meeting of the Sejm of the Republic of Poland of 23.07.2015 - http://orka2.sejm.gov.
pl/StenoInter7.nsf/0/0EA717CD16B2EFFFC1257E8C0013D942/%24File/97_c_ksiazka.pdf .
Report of the National Economy Committee and the Local Government and Public Administration 
Committee of 29/07/2015– mhttp://www.senat.gov.pl/prace/senat/posiedzenia/tematy,423,1.html.
Report of the National Economy Committee and the Local Government and Public Administration 
Committee of 5.08.2015 – http://www.senat.gov.pl/prace/senat/posiedzenia/tematy,423,1.html.

Results of votes
Results of voting No. 42 conducted at the sitting of the Sejm on November 28, 2014http://www.sejm.
gov.pl/sejm7.nsf/agent.xsp?symbol=glosowania&nrkadencji=7&nrposiedzenia=80&nrglosowania=42.

Summary: For many years in the drivers’ environment there was a growing reluctance towards the 
municipal police’s authorization to perform road traffic inspections using recording devices. Also on 
the parliamentary ground, there were more and more votes supporting the deprivation of this forma-
tion of the rights to use the so-called speed cameras. As a result, by means of the Act amending the 
Road Traffic Act and the Act on Municipal Police dated 24 July 2015, the Sejm deprived the municipal 
police of their powers in this regard. The course of the adoption process of this Act was extremely 
interesting. That is why, in this paper, the author analyses the details of the legislative process, which 
ultimately aimed to adopt the title amendment.

Keywords: municipal police, speed cameras, authorization to use speed cameras, depriving the mu-
nicipal police of the rights to use speed cameras, the genesis of the amending act
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GENEZA USTAWY ZMIENIAJĄCEJ Z 24 LIPCA 2015 R. POZBAWIAJĄCEJ 
STRAŻE GMINNE UPRAWNIEŃ DO UŻYWANIA FOTORADARÓW

Streszczenie: Od wielu lat w  środowisku kierowców narastała niechęć wobec posiadanego przez 
straże gminne uprawnienia do dokonywania kontroli ruchu drogowego przy użyciu urządzeń reje-
strujących. Również na gruncie parlamentarnym coraz częściej pojawiały się głosy przemawiające za 
odebraniem tej formacji prawa do używania tzw. fotoradarów. W rezultacie doprowadzono do tego, 
że ustawą zmieniającą ustawę Prawo o ruchu drogowym oraz ustawę o strażach gminnych z dnia 24 
lipca 2015 roku Sejm pozbawił straże gminne uprawnień w tym zakresie. Losy przyjęcia tej ustawy 
były niezwykle interesujące. Dlatego też autorka w niniejszym opracowaniu poddaje analizie szcze-
góły procesu legislacyjnego, zmierzającego w końcowym efekcie do przyjęcia tytułowej nowelizacji.

Słowa kluczowe: straże gminne, fotoradary, uprawnienie do używania fotoradarów, pozbawienie 
straży gminnych uprawnień do używania fotoradarów, geneza ustawy zmieniającej
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GENERAL PRINCIPLES OF CODE OF ADMINISTRATIVE 
PROCEDURE AFTER AMENDMENT OF 2017

INTRODUCTION

The Code of Administrative Procedure1, starting with its passing in 1960, con-
tains a unique solution compared to other procedural laws of the Polish legal system, 
including the Code of Civil Procedure2 and the Code of Criminal Procedure3. The 
essence of this uniqueness comes down to the fact that the Code of Administrative 
Procedure provides for general principles of conduct, extracting them at the same 

* MA in law; PhD student in the Department of Financial Law Faculty of Law and Administration, 
University of Silesia in Katowice.
1 Act of 14 June 1960 on the Code of Administrative Procedure (uniform text: Journal of Laws of 2016, 
item 23, as amended); further as the Code of Administrative Procedure.
2 Act of 17 November 1964 on the Code of Administrative Procedure (uniform text: Journal of Laws 
of 2016, item 1822, as amended); further as the Code of Administrative Procedure.
3 Act of 6 June 1997 on the Code of Criminal Procedure (uniform text: Journal of Laws of 2016, item 
1749, as amended); further as the Code of Criminal Procedure.
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time in Chapter 2 entitled ‘General Principles’, Section 1 ‘General Provisions’ of the 
Act and gives them the status of legal norms, which in practice, results in the viola-
tion being treated in the same way as any other violation of legal normative status.

The catalog of rules and their shape was not drastically modified so far. This 
situation changed with the appearance of the Act of 7 April 2017 amending the Act 
- Code of Administrative Procedure and some other acts4. Amendments introduced 
by this act take two forms:

1. either modify the contents of hitherto general rules Code of Administrative 
Procedure,

2. or introduce new solutions, unknown to both doctrines and the practice of 
applying the law. 

However, the legislator invariably assigns them the character of legal norms of 
the statutory rank common to all institutions of administrative procedures regu-
lated by the provisions of the Code of Administrative Procedure.

According to the view in the literature of the subject and the judicature they will 
be applicable to each of the provisions of the Code of Administrative Procedure. 
The public administration authorities issuing the administrative decision should be 
guided by the whole of the rules of procedure, including the provisions governing 
the general principles of the Code of Administrative Procedure (Articles 6-16 of the 
CAP)5. Moreover, recent jurisprudence states that ‘the general principles define the 
desired pattern of action of the authority conducting the proceedings and must be 
used in conjunction with other specific provisions of the Code of Administrative 
Procedure which give them a concrete form.’ 6

The changes introduced by the 2017 Act modify not only the general principles, 
but also introduce new liberal procedural institutions. Both solutions in accord-
ance with the above assumptions are closely related. In this work however, only the 
changes to the general principles have been presented with the discussion, and their 
impact on the practice of law has been pointed out.

4  Journal of Laws of 2017 item 935; further: Law of 2017.
5 See G. Łaszczyca, A. Matan, C. Martysz, Kodeks postępowania administracyjnego. Komentarz, vol. 
1, Warsaw 2010; R. Hauser (ed.), Prawo procesowe administracyjne. System prawa administracyjne-
go, vol. 9, Warsaw 2014; B. Adamiak, J. Borkowski, Kodeks postępowania administracyjnego. Komen-
tarz, Warsaw 2014; K. Majewski, Trwałość decyzji administracyjnej na tle orzecznictwa sądowego [in:]                           
D. Fleszer, A. Rogacka-Łukasik (ed.), Studia administracyjne i cywilne. Księga jubileuszowa dedykowa-
na Profesorowi Stanisławowi Malarskiemu w 85. rocznicę urodzin, Sosnowiec 2016, p. 164 and next; the 
judgement of the Provincial Administrative Court (hereinafter referred to as the WSA) in Warsaw of 
19 January 2007, ref. no. II / Wa 1911/06, Legalis No. 89688.
6 See the judgment of the Supreme Administrative Court (hereinafter referred to as NSA) of 13 June 
2017, ref. Act I OSK 2202/15, LEX No. 2331253.
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THE PRINCIPLE OF RESOLVING INTERPRETATION DOUBTS7

 
This rule has been introduced in the content of the Code of Administrative Pro-

cedure by adding Article 7a which consists of two elements. On the one hand, the 
provision introduces a general principle and, on the other, it indicates at the same 
time the cases in which it may be waived. According to Article 7a § 1 the Code of 
Administrative Procedure if the subject matter of an administrative proceeding is to 
impose on a party the obligation or to restrict or remove the right of the party, and 
the matter remains uncertain as to the content of the legal norm, those doubts shall 
be settled in favor of the party.

Reasons to withdraw the application of the above norms are objective in nature 
(relate to the effects that occur with the use of this provision) or subjective (refer 
to a particular category of parties and their interests or interests of third parties) 
and cover the following cases:

1. the opposing interests of the parties or the interests of third parties are di-
rectly affected by the outcome of the proceedings (Article 7a § 1 in fine);

2. if the matter relates to an important public interest, including the essential 
interests of the State, and in particular its security, defense or public order (Article 7a 
§ 2 point 1); 

3. in personal matters of officers and professional soldiers (Article 7 § 2 point 2).
In the justification of the Act of 2017 it was pointed out that the principle of re-

solving interpretation doubts refers to the provisions of substantive law. On the other 
hand, from the analysis of the content of Article 7a the Code of Administrative Proce-
dure one can see that the situation is slightly different, as it applies both to the substan-
tive law and to the rules governing the administrative procedure8 (first and foremost, 
the Code of Administrative Procedure). There are two arguments for this. First of all, 
the content of the norm 7a the Code of Administrative Procedure does not indicate 
that the application of this provision is limited to substantive law. Secondly, it is a pro-
cedural provision introduced to the Code of Administrative Procedure as a general 
rule, which taking into account the nature and status of the general rules, will have the 
effect that it will, as already mentioned, be applicable to each of the provisions of the 
Code, so that it is primarily dedicated to the procedure. The justification of the Act of 
2017 does not envisage all aspects and consequences of the change.

For the correct application of the norm contained in Article 7a the Code of Ad-
ministrative Procedure it is important to clarify the meaning of ‘doubts about the 

7  In the literature of the subject it was named the principle of friendly interpretation of provisions; see 
R. Hauser, M. Wierzbowski (ed.), Kodeks postępowania administracyjnego. Komentarz, komentarz do 
art. 7a, Legalis [access: 07.07.2017]. 
8 This view is also gaining recognition of the doctrine; see R. Hauser, M. Wierzbowski (ed.), Kodeks 
postępowania administracyjnego. Komentarz, komentarz do art. 7a, Legalis [access: 07.07.2017].
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content of a legal norm’. The entry of this provision into force on 1 June 20179 causes 
that there is no judiciary position in this area, whereby the problem of interpretation 
doubts have been dealt with by the administrative court on the basis of other provi-
sions of the Code of Administrative Procedure. In the view expressed by the Supreme 
Administrative Court (NSA) in 2009 in the background of the gross violation of the 
law referred to in Article 156 § 1 point 2 of the Code, the court stated that ‘significant 
interpretative doubts’ can be indicated when, on the basis of linguistic and systemic 
rules (which are at the same level of the interpretation process) there are acceptable 
and equally justifiable contrasting results of the interpretation and when the purpose-
ful, functional and axiological verification refers to such important purposes, effects 
or social values ( overwhelming results of linguistic and systemic interpretation) that 
the failure to take them into account would violate the state of the rule of law10. 

In view of the above, it can be assumed that interpretative doubt arises when the 
content of a provision allows two or more interpretations understood as equivalent 
results of the interpretation of its content, i.e. justified with equal force11. The proceed-
ings in the context of the emergence of interpretative doubts were already known to 
another procedure related to administrative proceedings. The principle in dubio pro 
tributario (if in doubt do in favor of the taxpayer) was known by the tax procedure, 
although it was not included in the text of the Tax Ordinance12. This situation has 
changed with the introduction of the Article 2a of 1 February 2017, which expresses it 
explicitly. Even before this date in the judicature, the widespread use of this principle 
in tax matters has been emphasized13. In addition, the case-law also mentions that the 
principle of in dubio pro tributario may also be applied in other proceedings based on 
the law, including the Code of Administrative Procedure. According to the court, this 
principle can be derived from the principle of deepening the citizens’ trust and the 
principle of the settlement of the case by taking into account the legitimate interests of 
the citizen regulated by Article 7 the Code of Administrative Procedure14.

Thus, it should be recognized that it is not an institution unknown to the Polish 
legal order. It was not directly expressed in the text of the Act (the Code of Adminis-
trative Procedure and the Tax Code). The introduction of these provisions into both 
of these acts in 2017 should be assessed positively, as they thus have the status of le-
gal regulations generally applicable to the statutory rank (and not just the postulate 

9 Article 7a the Code of Administrative Procedure is applied for proceedings brought after 1 June.
10  See the judgment of Supreme Administrative Court (NSA), of 1 July 2009 ref. no.: I OSK 1442/08, 
Legalis no 238188.
11  Also the Voivodeship Administrative Court (WSA) in Wrocław; see the judgment of 25 November 
2009 r., ref. no. I / Wr 1536/09, Legalis No. 223199.
12 Act of 29 August 1997 on the Tax Code (unified text: Journal of Laws 2017, item 201, hereinafter 
referred to as the Tax Code.
13  See the judgment of WSA in Krakow of 1 July 2016, ref. no.: VII SA / Wa 1698/15, Legalis No. 
1513406.
14  Ibidem.
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or assumptions) and, in the absence of their application, a public administration or 
tax authority is commits infringement of a specific legal provision, and the party is 
entitled to appropriate remedies.

THE PRINCIPLE OF COOPERATION BETWEEN BODIES 
AND THE APPROPRIATENESS OF MEASURES 

According to the Article 7b the Code of Administrative Procedure, in the course 
of proceedings, public administration bodies cooperate with each other to the ex-
tent necessary for a thorough explanation of the facts and the legal situation of the 
case, with a view to the social the legitimate interest of the public and the efficiency 
of the proceedings, by measures appropriate to the nature, circumstances and com-
plexity of the case. Introducing the principle of cooperation of the authorities is in 
fact complementary to the previously functioning institution governed by Article 
106 the Code of Administrative Procedure, according to which the administration 
body conducting the proceedings before issuing of the decision on the matter is 
obliged to obtain the position of another body (opinion, consent or position in an-
other form) if required by law (Article 106 § 1 of the Act).

At the same time the Law of 2017 expanded the catalog of general principles by 
Article 106a the Code of Administrative Procedure granting the authority responsi-
ble for resolving the matter competence to confer the power to convene a sitting if it 
could contribute to the acceleration of adopting the position. This can happen both 
ex officio and on request (of party or body).

In view of the above mentioned circumstances, it is necessary to conclude that the 
introduction of the principle of cooperation between the authorities and the appro-
priateness of the measures has two main effects. First, it reorganizes and complements 
the existing regulation, above all in the scope of the rules on which the cooperation of 
public administration bodies should be based. At this point the fact is that the content 
of Article 7b the Code of Administrative Procedure stresses the need for a quick reso-
lution of the case (adequate measures, efficiency of proceedings), i.e. the value already 
resulting from other general principles of the Code of Administrative Procedure. Sec-
ondly, by granting the status of the general rule of the Code of Administrative Proce-
dure there is an extension of application of this institution. 

Consequently, one should agree with the presented in the doctrine view, according to 
which ‘the principle should be applied in all other situations where, in administrative pro-
ceedings, there is any cooperation between the authorities, whether in the form of legal as-
sistance as provided for in Article 52 of the Code of Administrative Procedure or the afore-
mentioned adoption of the position and in situations legally not requiring such a form’15.

15  See R. Hauser, M. Wierzbowski (ed.), Kodeks postępowania administracyjnego. Komentarz, komen-
tarz do art. 7b, Legalis [access: 10.07.2017].
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The regulation of Article 7b the Code of Administrative Procedure (in particu-
lar the words ‘to the extent necessary to clarify factual and legal matters’) also takes 
into account the assumptions of the other general principles of the Code of Ad-
ministrative Procedure, including in particular the principle of the objective truth 
expressed in Article 7 the Code of Administrative Procedure.

THE PRINCIPLE OF STRENGTHENING THE TRUST 

The principle of strengthening the trust was, in contrast to the previous ones, only 
modified (extended). So far, according to Article 8 the Code of Administrative Procedure, 
the public administration body was obliged to conduct the proceedings in a manner that 
would give the public confidence in its participants. With the entry into force of the Act of 
2017, this obligation has been extended to indicate the rules by which compliance with this 
principle is to be pursued, i.e. guided by the principles of proportionality, impartiality and 
equal treatment that is principles recognized in a democratic state of law. The principle of 
strengthening the trust also consists of informing the parties of the factual and legal cir-
cumstances that may affect the determination of its rights and obligations. The non-valid-
ity of the principle of ignorantia iuris nocet16 and the imposition of a number of obligations 
on the authority result in the fact that building the confidence in the participants in the 
proceedings to the public authority will also depend on the fulfillment of these obligations.

 THE PRINCIPLE OF UNIFORMITY OF JUDICIAL SOLUTIONS 

In Article 8 § 2 the Code of Administrative Procedure the legislator introduced a prin-
ciple unknown so far to the administrative procedure of uniform ruling practice, indicat-
ing that public administration without a justified reason does not depart from the settled 
practice in the same factual and legal context. The uniformity of judicial solutions is a prin-
ciple known to judicial practice, however it was not expressed in a regulation of statutory 
ranking in the scope of administrative procedure, although its major importance had been 
stressed in Supreme Administrative Court, Supreme Court17 (SN) and Voivodeship Ad-
ministrative Court by among others indication, that aiming at the uniformity of judicial 
practice results in strengthening legal stability18. In the opinion of the Supreme Court, the 
principle of uniformity of decisions can not be absolute. As stated in one of the judgments, 

16  See judgment of the Voivodeship Administrative Court Krakow of 1 June 2017, Ref. No.: 222/17, 
LEX no. 309036.
17  See judgment of the Supreme Court of 2 June 2010 ref. no.: III CSK 204/09, Legalis no. 385375; 
Judgment of the Supreme Administrative Court of 29 May 2014, Ref. no.: II GSK 677/13, Legalis No. 
989916; NSA Order of the Supreme Administrative Court of 29 May 2014, Ref. no.: II GSK 727/13, 
Legalis No. 989919; judgment of the Supreme Court of 9 March 2006, Ref. no.: I CSK 147/05, Legalis 
No. 100262.
18  See judgment of the Supreme Court of 18 June 2009 ref. no.: II SA/Kr 468/09, Legalisnr 162784.
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‘uniformity of views and coherence of legal judgments is an important value, but it can not 
lead to the nullity of res judicata of the appealed judgments’19. The view of the SN seems 
to be shared by the legislator, as indicated by the adoption in the wording of Article 8 § 
2 the Code of Administrative Procedure that it is possible to derogate from the principle of 
uniformity of decisions, if there is a justified reason.

It should also be emphasized that in Article 8 § 2 the Code of Administrative Pro-
cedure the legislator used the term ‘in the same factual and legal situation’, which causes 
that rule to be binding on the public administration only in the same circumstances 
of factual and legal nature. Similarity between them can not be a sufficient reason. So 
far, the concept has not been dealt with by judicial jurisdiction. In judicature only the 
meaning of the concept of identity of the subject matter of the case was determined by 
which, according to the Supreme Administrative Court (NSA), one should understand 
the preservation of the identity of the concretized rights and obligations20 and the iden-
tity of the subject matter of which the following characteristics are attributed: the identi-
cal subject matter of the new case to the case ultimately settled and to the identity of the 
legal status of the case in the unchanged factual circumstances of the case21. 

Only that the acquis in this field can not be directly used in the scope of appli-
cation of Article 8 § 2 the Code of Administrative Procedure, because the quoted 
views refer to the designation of the border of an administrative matter from the 
point of view of judicial review of decisions of public administration bodies. In es-
sence, it will be about the same administrative matter, and specifically – determin-
ing the limits in which the administrative court can settle22. On the other hand, the 
regulation of Article 8 § 2 is a ‘postulate’ which refers to various matters, i.e. mat-
ters involving different subjects (parties of the proceedings). Consequently, both the 

19 Judgment of the Supreme Court of 2 June 2010, Ref. no.: III CSK 204/09, Legalis No. 385375.
20 See judgment of the Supreme Administrative Court of 27 January 2017, Ref. no.: II GSK 1452/15, 
LEX No 2268864.
21  See judgment of the Voivodeship Administrative Court in Poznań of 20 August 2014, ref. no. IV 
SA/Po 530/14, LEX no. 1502858; judgement of WSA in Poznań of 8  June 2016, ref. no.: III SA/Po 
890/15, LEX no. 2087541.
22 See judgment of the Voivodeship Administrative Court in Gliwice of February 8, 2017, Ref. no.: III 
SA / Gl 1477/16, LEX no 2261534. the Voivodeship Administrative Court (WSA) indicates the obliga-
tion resulting from Article 134 § 1 Law on proceedings before administrative courts (p.p.s.a), accord-
ing to which the court decides within the scope of the case, which sets the limits of the administrative 
case in which the complaint was lodged and that it can not make the object of settling another act or 
action. On the other hand, the ‘administrative matter’ consists of subjective and objective elements, 
and in determining the identity of the case these elements should be subjected to examination. Iden-
tity of subject matter is the identity of the subject of rights or obligations, identity is the identity of 
the content of those rights and obligations and their legal and factual basis. See also the order of the 
Supreme Administrative Court of 30 November 2012, ref. no. I GSK 1500/12, LEX No 1239312, where 
the Supreme Administrative Court NSA is of the opinion that ‘reimbursement <within the scope of 
a case> concerns a matter in material terms, and therefore the proceedings are conducted within the 
boundaries of the case when the subject matter of these cases will be matters of the same subject and 
object identity. Such situation will occur when the acts or activities will concern the same subjects, 
identical object, factual status and the legal base’.
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above-mentioned and other views of judicature in this field may be merely ancillary 
material. Interesting interpretative guidance arises from the jurisdiction of common 
courts, which defines the concept of the identity of factual events in the context of 
civil procedure provisions concerning participation in a dispute (Article 72 § 1 (1) 
the Code of Civil Procedure). In the opinion of the Court of Appeal in Poznań, this 
term should be understood as the identity of the events, the occurrence of which 
determines the creation of a particular legal relationship, which is the source of the 
rights from which the claims are later brought23. 

THE PRINCIPLE OF AMICABLE SETTLEMENT OF CASES

The principle of amicable settlement of cases has been regulated in Article 13 
the Code of Administrative Procedure. Prior to the entry into force of the Act of 
2017, Article 13 § 1 the Code of Administrative Procedure provided for the pos-
sibility of terminating the case by way of a  settlement made before the authority 
conducting the proceedings, provided that the parties of conflicting interests were 
involved in the case. In turn, in § 2 of this provision, the legislator indicated that the 
public administration body should, in these cases, take actions that would induce 
the parties to settle the matter in this form. It can therefore be said that this was 
the principle of amicable settlement. Starting from 1 June 2017, the provisions of 
Article 13 the Code of Administrative Procedure have been substantially modified. 
In the first place it should be noted that the duty of the authority was replaced by 
an obligation. The body pursuing the proceeding seeks to resolve the disputes in an 
amicable way and to determine the rights and obligations which are the subject of 
the proceedings in their own jurisdiction, and the actions they undertake in that 
regard have been merely referred to in Article 13 § 1 point 1 and 2 of the Act (‘in 
particular’) and the authority shall take all reasonable steps to mediate or conclude 
a settlement at a particular stage and, in particular, provide explanations of the pos-
sibilities and benefits of the amicable settlement of the case (Article 13 § 2 of the 
Code of Administrative Procedure). Such a literal interpretation of this regulation 
indicates that the administration has an absolute obligation in this regard, includ-
ing the relation to a number of informational activities. In turn, the use in Article 
13 § 2 the Code of Administrative Procedure of the phrase ‘at a given stage of the 
proceedings’ indicates that it may not be sufficient to fulfill the obligation once to 
create the conditions for mediation or settlement. If the possibility for another stage 
of the proceedings (even in the absence of such possibility or the resignation of the 
party) will take place, the obligation to undertake such actions and re-give expla-
nations will be born on the authority. In the previous legal state, in principle, the 

23 See judgment of the Administrative Court in Poznań of 16 January 2013, Ref. no.: ACz 2285/12, 
LEX No 1264417.
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body conducting the proceedings, pursuant to Article 13 the Code of Administra-
tive Procedure in the scope of information was only obliged to inform about the 
admissibility of settling the administrative case in the form of an agreement24. In 
addition, through the provision of Article 13 the Code of Administrative Procedure 
the legislator introduces a mediation institution, which is not yet known to the ad-
ministrative procedure. Detailed regulations in this area were introduced by adding 
Chapter 5a. Mediation, that means Article 96a-96n.

THE PRINCIPLE OF TWO INSTANCES 

As regards the modification of the content of the codified rule in Article 15 the 
Code of Administrative Procedure, i.e. the principle of two-state constituencies, by 
means of the 2017 amendment, the legislature confined itself to pointing out that 
a special provision might provide for a derogation (‘unless special provision pro-
vides otherwise’). This provision ‘in itself ’ does not violate the constitutional prin-
ciple of two instances, as Article 78 of the Constitution of the Republic of Poland25 
introduced such a situation. Nevertheless, it should be borne in mind that the Con-
stitution of the Republic of Poland adopts a two-instance procedure as the rule, and 
the exceptions are introduced by the law as a unique situation, which in turn neces-
sitates a detailed justification for the introduction of such a  solution in ordinary 
legislation. In other words, the one-instance procedure in the administrative proce-
dure governed by the law, as well as the provisions of other laws, should be treated 
as a justified (special), not a standard circumstance. This view was commonly ex-
pressed in the doctrine as well as jurisprudence on various legal disciplines26 includ-
ing constitutional protection of the two-state procedure27. The importance of func-
tioning of the two-instance process of the court is also reflected in the provisions of 
the Code of Administrative Procedure and the highlighted in the judicature duties 
of an appeal body, i.e. two-fold substantive settlement of the same case, understood 
as a full re-examination of the case, on the basis of the findings of the appeal body, 

24 In judiciary, see judgment of the Voivodeship Administrative Court (WSA) in Warsaw of 8 Novem-
ber 2005, Ref. no.: IV SA / Wa 1648/05, Legalis No. 271630.
25 Act of 2 April 1997 on the Constitution of the Republic of Poland (Journal of Laws No. 78 item 483); 
further as the Constitution of the Republic of Poland.
26 See judgment of the Supreme Administrative Court (NSA) of 14 March 2014, ref. no.: II OSK 
2536/12, Legalis No. 908768. In this judgment the NSA points out that the courts have been defending 
the guarantee provided for in Article 78 of the Constitution of the Republic of Poland to challenge the 
decision issued at first instance. See also judgment of the Supreme Administrative Court (WSA) in 
Warsaw of 29 April 2014, ref. no.: II SA/Wa 2083/13, Legalis no. 1065375 in which the WSA indicates 
that in the regulation of Article 78 of the Constitution of the Republic of Poland refutes the possibility 
of a change of the decision issued by the body in the appeal proceedings as a result of the request for 
reconsideration of the case. See also the judgment of the Administrative Court in Katowice of Decem-
ber 11, 2013, Ref. no.: AKZ 714/13, Legalis No. 758138.
27 See decision of SN of 23 January 2015, ref. no. V CZ 98/14, Legalis no. 1231849.
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both as regards the facts and the legal status of the case, together with an indication 
of the argument which was the basis for issuing a ruling on specific content, and 
referring to the objections raised in the appeal28. New wording of Article 15 the 
Code of Administrative Procedure does not raise any objections and at the same 
time does not dispel doubts as to the correctness of a particular solution adopted 
(one-instance procedure). Accordingly, it is necessary to carry out an analysis of the 
provisions which introduce one-instance administrative procedure, i.e. the special 
provisions referred to in Article 15 the Code of Administrative Procedure. 

Referring to the content of Article 15 of the Code of Administrative Procedure 
it should also be pointed out that it is necessary to assess the validity of the change 
in the shape in which it was made.

 Taking into account the principle of lex specialis derogat legi generali, in princi-
ple the addition of the words ‘unless provided otherwise’ is unnecessary. Even if the 
Code of Administrative Procedure did not contain this reservation and the special 
rule (lex specialis) introduced a one-instance rule, the practice of applying the law 
in this respect would not be different. Such a solution was in effect until the amend-
ment of 2017. Article 15 of the Code of Administrative Procedure was limited to the 
indication that administrative proceedings are two-instance proceedings. Among the 
special provisions there were also those which modified this principle. An example 
of such a regulation is Article 33 Section 3 of the Act of 29 December 1992 on Radio 
and Television Broadcasting29, pursuant to which the decision of the President of the 
National Broadcasting Council to issue concessions for the broadcasting of radio and 
television programs is final. In view of these circumstances, it should be noted that the 
modification of the content of Article15 of the Code of Administrative Procedure is 
complementary, but does not affect the practice of applying the law.

THE PRINCIPLE OF PERMANENCE OF FINAL 
ADMINISTRATIVE DECISIONS

The principle of permanence of final administrative decisions by the Act of 2017 
was only supplemented. Article 16 § 1 of the Code, according to which decisions 
which are not appealed in the administrative proceedings of the instance or the 
request for re-examination of the case are final and the revocation or amendment of 

28 See judgment of the WSA in Szczecin of 30 November 2016, Ref. no.: II / Sz. 999/16, Legalis No. 
1547836; Judgment of the Voivodeship Administrative Court in Warsaw of 6 July 2016, Ref. no.: VII 
SA / Wa 1895/15, Legalis No. 1513554; Judgment of the PAC in Warsaw of 23 March 2015, Ref. no. 
I / Wa 3358/14, Legalis No. 1245144; judgment of the Voivodeship Administrative Court in Lublin, 
4 September 2014, ref. no. III / Lu 223/14, Legalis No. 1119147; Judgment of the WSA in Gdańsk of 25 
June 2014, Ref. no.: I SA / Gd 318/14, Legalis No. 1058458; Judgment of the WSA in Kielce of May 15, 
2014, Ref. No. II / Ke 272/14, Legalis No. 963882.
29  Uniform text, Journal of Laws of 2016, item 639.
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such decisions, their annulment and the resumption of proceedings may take place 
only in cases provided for in the code or special laws, has not changed. Accord-
ingly, both the views presented in the jurisprudence and the literature of the subject 
remain valid30. The permanence that the final decision imposes on Article 16 § 1 of 
the Code of Administrative Procedure primarily serves to ensure legal certainty. 
The fundamental importance of sustainability consists in stabilizing decision-based 
legal relationships31, implementing and protecting certain values of the legal or-
der32, including: stability and legal security, trust in the authorities, confidence in 
the law33, and the protection of legitimate rights34. All of these functions are also 
implemented by assuming that the final decision is based on the presumption of 
legality and adequacy35 and remains in the legal process (and therefore has legal ef-
fects36 and should be exercised37) until it is eliminated38 in compliance with the law, 
even if it is affected by defect, and is res judicata of the case in which it was issued39.

Completion of the principle of permanence of final administrative decisions 
consists of adding in Article 16 § 3, by which the legislature defines the concept of 
final decision, in the sense that it is understood as a final decision, which can not 
be challenged in court. Article 16 § 3 of the Code of Administrative Procedure is as 
correct and true as possible, while a detailed analysis of this provision indicates that 
its presence in the content of the Act, in fact changes nothing in practical terms. In 
the explanatory memorandum of the bill, it was pointed out that for the introduc-
tion of this provision there is a need to define the validity of the decision because of 
the often misused use of this term as a synonym for the concept of final decision40. 
In the 80s of the 20th century it was argued in literature that the final decision should 
distinguish its legal validity, which is referred to as indivisible or in two forms i.e. 

30  Collating the views of judiciary and doctrine – see K. Majewski, Trwałość decyzji…, op. cit., p. 164 
and next.
31  W. Dawidowicz, Ogólne postępowanie administracyjne. Zarys systemu, Warsaw 1962, p. 123.
32  A. Matan [in:] G. Łaszczyca, C. Martysz, A. Matan, Kodeks…, op. cit., p. 168.
33 M. Zdyb, J. Stelmasiak, Zasady ogólne Kodeksu postępowania administracyjnego. Orzecznictwo Na-
czelnego Sądu Administracyjnego z komentarzem, Lublin 1992, p. 116. 
34  A. Matan (in): G. Łaszczyca, C. Martysz, A. Matan, Kodeks..., op. cit., p. 168.
35 See judgment of 13 January 2016, ref. no.: I OSK 994/14, LEX no. 2032863; judgment of the Supreme 
Administrative Court of 26 August 2016, ref. no.: I OSK 3284/15, LEX no. 2142168.
36 See judgment ofthe Supreme Administrative Court of 24 May 2016, ref. no.: I OSK 1790/14, LEX 
no. 2082463.
37 See judgment of the Supreme Administrative Court of 14 April 2017, ref. no.: I OSK 1545/15, LEX 
no. 2289679.
38 See judgment of the Voivodeship Administrative Court in Bydgoszcz of 10 August 2016, ref. no.: II 
SA/Bd 935/15, LEX no. 2152101. 
39  See judgment of the Supreme Administrative Court of 9 December 2015, ref. no.: II OSK 926/14, 
LEX no 2000046; judgment of Supreme Administrative Court of 30 September 2016, ref. no.: I OSK 
1152/16, LEX no 2241225; judgment ofthe Voivodeship Administrative Court in Poznań of 31 August 
2016, ref. no.: II SA/Po 179/16, LEX no 2122955.
40 See text No. 1183, p. 21.
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formal validity and substantive validity41. The issue of legality was also dealt with by 
the Supreme Court, while the judicial practice of the Supreme Court does not settle 
the above-mentioned doubts42. There is a view in favor of both the first approach43 
and the other44.

The mutual relation of the finality and the validity of the administrative decision was 
different throughout the period of duration of the Code of Administrative Procedure. 
This situation is dictated by changes in the legal status. In the period from the entry into 
force of the Code of Administrative Procedure to its amendment in 1980 (the appoint-
ment of the administrative judiciary) the final decisions were at the same time valid.

After 1980 with the introduction of a legal measure in the form of an appeal to 
a court initiating judicial review of an administrative decision, this state has changed 
and the administrative decisions did not acquire these qualities of ‘at the same time’, 
i.e. because of the possibility of using this remedy, the decision does not become valid 
once the final decision is reached (so in the Supreme Administrative Court45). Ac-
cordingly, it is aptly stated in the judicature that ‘legally binding decisions are deci-
sions that have been upheld in court proceedings, and therefore in which the appeal 
was dismissed or rejected and those which were not challenged in this proceeding due 
to expiry of the period for lodging an appeal’46. According to Article 53 § 1 of the Act 
of 30 August 2002 on the procedure before administrative courts47, the appeal shall be 
lodged to the court within 30 days of the date of delivery of the decision to the appli-
cant48, and for the effective lodging of the appeal against a decision of the administra-
tive authority, it should be done through the intermediary of the body of which the 
decision is appealed, within the time provided by law49. On the other hand, if a party 
acts through an attorney in the administrative proceedings, the time limit for lodging 
an appeal to the administrative court starts from the date of service of the decision to 
the plenipotentiary, even if it was previously served to the party50. 

41 A. Matan [in:] G. Łaszczyca, C. Martysz, A. Matan, Kodeks…, op. cit., pp. 169-170.
42 More on the subject: K. Majewski, Trwałość decyzji…, op. cit., p. 164 and following.
43 The resolution of the Supreme Court of 21 October 2003, ref. no.: I KZP 31/03, Legalis no. 59213.
44 The resolution of the Supreme Court of 29 October 2004 ref. no.: III CZP 63/04, Legalis no. 65438.
45  See judgment of the Supreme Administrative Court of 30 September 2016, ref. no.: I OSK 1152/16, 
LEX No. 2241225.
46  Judgment of the Voivodeship Administrative Court in Krakow of March 23, 2017, Ref. no.: II SA / 
Kr 1419/16, LEX no. 2273166. Also the Supreme Administrative Court of 30 September 2016, ref. no.: 
I OSK 1152/16, LEX No. 2241225.
47  Uniform text: Journal of Laws of 2016 item 718 as amended.
48 As regards the importance of the institution of service in the administrative procedure and the bind 
of the administration by the issued decision: K. Majewski, A. Kościesza, Glosa do wyroku Naczelnego 
Sądu Administracyjnego z dnia 30 września 2010 r., sygn. akt: II OSK 1417/09, “Annuals of the Admi-
nistration and Law”. Year 16. Issue 2, Sosnowiec 2016, p. 439 and following.
49  See decision of the Supreme Administrative Court of 11 June 2013, ref. no.: II GSK 937/13, Legalis 
no. 916555.
50  See decision of the Supreme Administrative Court of 6 March 2013, ref. no.: II GSK 222/13, Legalis 
no. 919092.
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The decision on the correctness of the service of a decision to the party or the 
attorney acting for them in the proceedings concerning the deadlines to file a legal 
remedy can be made at the initial stage of judicial review of the brought action51. 
When referring to the events that result in period within which proceedings must 
be commenced one must indicate the fictitiousness of service. It has the legal effect 
equivalent to ‘traditional’ delivery. Where there is a fictitiousness of service, it is ir-
relevant to keep the 30 days period to lodge an appeal to the court if the party was 
provided for the settlement on the premises of the body52. The effect of service has 
already taken place and the time limit for lodging an appeal starts from the date on 
which the mail was delivered (the 14 day deadline for receipt of the mail).

In conclusion, it should be pointed out that since 1980 there has been a separa-
tion between the finality and the validity of an administrative decision. Changes 
introduced by the Act of 2017 also do not make modifications in this respect. Con-
sequently, the addition of Article 16 § 3 of the Code of Administrative Procedure is 
only supplementary but does not affect the practice of applying the law.

THE CONCLUSION 
 
The above demonstration leads to the conclusion that the amendment of the 

Code of Administrative Procedure of 2017 in the scope of general principles does 
not introduce significant modifications (no change in the main assumptions of the 
procedure). Most of the changes introduced are complementary (indicating the 
rules of building trust for public service proceedings or the definition of a final de-
cision) or are solutions that were already known but not reflected in the text of the 
law (principle of uniformity of decisions). Granting the character of legal norms 
of the statutory rank to ‘solutions’ of the second category should be assessed posi-
tively. This eliminates voluntary use by imposing a specific obligation on the body 
conducting the proceedings. This, in turn, has the effect that it gives the parties the 
ability to enforce this obligation, and in the case of failure to use the legal protection 
measures provided for by law. 

As regards the other changes introduced by the Act of 2017 (other than the 
general rules of the Code of Administrative Procedure), the mediation institution, 
which aim according to Article 96a § 2 the Code of Administrative Procedure is to 
clarify and consider the factual and legal circumstances of the case and make ar-
rangements for its settlement within the limits of the applicable law, including issu-
ing a decision or concluding a settlement. In addition, the parties to the mediation 

51  See decision of the Supreme Administrative Court of 13 September 2012, ref. no.: I FZ 284/12, 
Legalis no. 541273.
52  See decision of the Supreme Administrative Court of 12 October 2011, ref. no.: II FSK 2422/11, 
Legalis no. 413767.
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may be either parties to the proceedings or the body conducting the proceedings 
(Article 96a § 4 of the Code of Administrative Procedure). The institution of media-
tion in the form presented above should be analyzed in the perspective of equipping 
the public administration with administrative authority, manifested among others 
by issuing administrative decisions. It is difficult to talk about the issuance of ruling 
decisions in a situation where the body becomes a participant in mediation, while 
the mediation itself also relies on making arrangements for settling the case.
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Summary: This article refers to the amendment of general principles of the Code of Admin-
istrative Procedure. The author has presented the scope of modifications made in the Act, 
including the indication whether it is the introduction of a new legal institution, or comple-
menting the already known solution. Finally, the impact of the changes made or lack thereof 
on the practice of applying the law has also been indicated.
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ZASADY OGÓLNE K.P.A. PO JEGO NOWELIZACJI Z 2017 R.

Streszczenie: Niniejszy artykuł porusza problematykę nowelizacji k.p.a. w zakresie zasad 
ogólnych. Przedstawiono zakres modyfikacji, jakich dokonano w  treści ustawy wraz ze 
wskazaniem, czy jest to wprowadzenie nowej instytucji prawnej, czy też uzupełnienie zna-
nego już rozwiązania. I wreszcie wskazano także wpływ dokonanych zmian bądź jego brak 
na praktykę stosowania prawa. 

Słowa kluczowe: zasady ogólne k.p.a., nowelizacja k.p.a. 2017, znaczenie zasad ogólnych 
k.p.a.
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 A CASE STUDY: SELECTED ISSUES REGARDING 
COMBATING INFECTIOUS ANIMAL DISEASES

INTRODUCTION

The article attempts to analyze the issue of preventing the spread of infectious animal 
diseases by competent state authorities. This issue will be presented on the example of the 
avian influenza virus. The incidence of this disease is relatively diverse in individual EU 
countries, which results from specific factors that affect the emergence or development 
of the virus itself. These include, among others, the climate, the species of farmed fowl, 
veterinary practices and the movement of birds themselves in a specific area. These factors 
influenced the occurrence of this disease in a large number of European countries1, as can 
be seen, this disease was spreading relatively quickly between individual countries. 

* PhD adjunct at the Institute of Law, Administration and Economics, Faculty of Political Sciences, 
Pedagogical University KEN in Krakow.
1 Currently, 23 European countries have reported the presence of avian influenza virus subtype H5N8 in 
wild birds: Austria, Bulgaria, Croatia, Montenegro, Czech Republic, Denmark, Finland, France, Greece, 
Spain, the Netherlands, Ireland, Germany, Poland, Portugal, Russia, Romania , Serbia, Slovenia, Switzer-
land, Sweden, Great Britain and Hungary.
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Taking into account the speed of its spread, it is important to point out the sig-
nificance of the tasks to be faced by the administrative structure of the Veterinary 
Inspection. Not only the effectiveness of the competent veterinary services, but also 
cooperation with other structures will determine the speed of detection of the dis-
ease outbreak and the effectiveness of its combat.

The effectiveness of the undertaken measures should contribute to the preven-
tion of highly contagious influenza, which will allow to avoid the necessity to take 
extraordinary measures, such as: a state of natural disaster. The obligatory coopera-
tion, in particular with the police, also needs to be emphasized. 

The aim of the article is the attempt to answer the question how legal regulations 
in practice contribute to combating this disease and whether existing legal solutions 
are sufficient. 

The article uses a dogmatic method based on the analysis of selected generally 
applicable regulations and local law. The article ends with closing remarks.

Legal status as of 28.08.2017.

INTERNATIONAL COOPERATION

It is well known that in the case of the analyzed disease it is difficult to talk about 
limiting its spread due to state borders. Therefore, the above problem can not be 
considered without referring to cooperation in this respect, because infectious dis-
eases of animals, in particular birds, do not recognize state borders, so close coop-
eration between countries is necessary. On the international forum - the European 
Community - work is conducted on new legal regulations regarding Community 
anti-HPAI measures2, in which representatives of the Main Veterinary Inspectorate 
and the Ministry of Agriculture and Rural Development actively participate. The 
European Commission, in consultation with the Member States, issued a number of 
decisions determining their activities in the period of the threat of the occurrence of 
avian influenza and introduces and repeals prohibitions on imports and trade with 
countries affected by the avian influenza virus (HPAI). Particular importance was 
given to help in combating endemic avian influenza in non-European countries3. 

2 For the first time, avian influenza was identified in Italy in 1878. Avian influenza viruses are subtypes 
of the type A influenza virus. Avian influenza viruses are designated according to HA and NA sur-
face proteins. Epidemics of avian influenza in recent years have caused viruses of the subtypes H5N1, 
H9N2, H7N1, H5N2 and H7N1. The form of bird flu in birds can be mild or rapid and spread rapidly. 
For example, the virus of the H9 subtype always causes mild symptoms, the H7 virus - mild or violent 
symptoms depending on the strain, the H5 virus always causes a rapid course of the disease. Viruses 
that cause a rapid course of a rapidly spreading disease are also called “high pathogenic avian influenza 
viruses “. Epidemics of bird flu cause economic losses for the poultry industry and farmers. H7 and H9 
viruses always cause a mild disease in people.
3  E.g.: Article 29 § 2 point B - Framework Agreement on comprehensive partnership and cooperation 
between the European Union and its Member States, on the one part, and the Socialist Republic of Vi-
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Cooperation in this area also includes countries from outside the Union, exempli-
fied by the exchange of letters constituting an agreement with New Zealand con-
cerning amendments to Annex V to the Agreement between the European Com-
munity and New Zealand on sanitary measures applicable to trade in live animals 
and animal products of 28 July 20044. 

The task of cooperating states is to coordinate the activities undertaken by vari-
ous international organizations and direct them to those areas where assistance is 
most needed. An example may be the decision of the Commission of 20 October 
2005 amending Decision 2005/693/EC concerning certain protection measures in 
relation to bird flu in Russia (notified under document number C (2005) 4176)5, as 
well as the Commission Implementing Regulation (EU) No 2016/39 of 14 January 
2016 amending Annex I to Regulation (EC) No 798/2008 in terms of the entry for 
Mexico on the list of third countries, territories, zones or groups from which the 
import into the Union and the transit through its territory of certain poultry com-
modities is admissible in connection with highly pathogenic avian influenza6.

Limiting the deliberations to the area of the Republic of Poland, it should be 
noted that the solutions already taken at the EU level for the threats of bird flu in 
the analyzed area are essential. In particular, one should indicate at this point such 
regulations as:

 – Commission Implementing Decision (EU) 2017/417 of 7 March 2017 amend-
ing the Annex to Implementing Decision (EU) 2017/247 on protective measures in 
relation to outbreaks of highly pathogenic avian influenza in certain Member States7; 

 – Art. 8 § 1 of the Commission Decision of 26 November 2009 approving the 
annual and multiannual programs and the Community’s financial contribution to 
combating, controlling and monitoring of certain animal diseases and zoonoses, 
submitted by Member States for 2010 and subsequent years (notified as a document 
No. C(2009) 9131) (2009/883/EC)8;

 – Chap. XII ‘Bird flu surveillance programs in poultry and wild birds’ of the 
Commission Decision of 30 November 2006 approving programs for combating 
and monitoring of animal diseases, certain transmissible spongiform encephalopa-
thies (TSEs) and for the prevention of zoonoses provided by Member States for 
2007 (notified under document number C(2006) 5677)9;

etnam, on the other part, done at Brussels on 27 June 2012, Journal of Laws of 2017, item 618; Article 
31 § 1 - Framework Agreement on comprehensive partnership and cooperation between the European 
Community and its Member States, on the one part, and the Republic of Indonesia, on the other part 
of 9 November 2009, Journal of Laws of 2014, item 1006.
4  http://eur-lex.europa.eu/legal-content/PL/ALL/?uri=CELEX:21997A0226(02).
5  O. J. EU. L No 276, p. 68.
6  O. J. EU. L No 11, p. 3.
7  http://eur-lex.europa.eu/legal-content/PL/TXT/?uri=CELEX:32017D0417.
8  O. J. EU. L No 317, p. 36.
9  O. J. EU. L No 337, p. 46.
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 – Chap. IV ‘Bird flu surveillance programs in poultry and wild birds’ and 
Annex III of the Commission Decision of 30 November 2006 approving programs 
for combating and monitoring of animal diseases, certain transmissible spongiform 
encephalopathies (TSEs) and for the prevention of zoonoses provided by Bulgaria 
and Romania for 2007 and amending Decision 2006/687/EC (notified under docu-
ment number C(2006) 5702)10;

 – EFTA Surveillance Authority Decision No 300/08/COL of 21 May 2008 ap-
proving a plan in the event of the threat of avian influenza provided by Norway11.

 – Combating the threat of avian influenza is also associated with specific fi-
nancial expenditure on the EU side, as additional activities carried out by the Mem-
ber States’ structures require significant additional resources:

 – Commission Implementing Decision of 30 November 2011 on the financial con-
tribution of the Union allocated towards the emergency measures taken to combat avian 
influenza in Poland in 2007 (notified under document C(2011) 8722) (2011/799/EU)12;

 – Commission Implementing Decision of 17 June 2011 establishing the fi-
nancial contribution of the Union to the expenditure incurred in the context of the 
emergency measures taken to combat avian influenza in Germany in 2007 (notified 
under document C (2011) 4161) (2011/353/EU)13.

NATIONAL LAW

Presenting in brief the genesis of legal acts adopted in the territory of the Repub-
lic of Poland regarding the combat of animal diseases, it is necessary to point to the 
first Polish legal act that regulated the fight against infectious diseases, which was 
the Act of 1844 - contagious and non- contagious diseases - in force in the Kingdom 
of Poland. In other areas, Russian, Austrian or German legislation was in force. In 
turn, in the interwar period, it was the ordinance of the President of the Republic 
to combat contagious animal diseases of August 22, 192714, which was in force for 
almost 70 years. In the period after 1990, the Act of 24 April 1997 on combating 
infectious diseases of animals, examination of slaughter animals and meat and the 
State Veterinary Inspection was in force15.

The currently applicable legal act is the Act of 11 March 2004 on the protection of 
animal health and combating infectious animal diseases16. The provisions of the Act 
were developed in the discussed scope by implementing acts and documents, such as.:

10 O. J. EU. L No 337, p. 57.
11 O. J. EU. L No 257, p. 18.
12  O. J. EU. L No 320, p. 47.
13  O. J. EU. L No 160, p. 88.
14  Journal of Laws of The Republic of Poland No 77, item 673.
15 I.e. Journal of Laws of 1999 No. 66, item 752; valid until April 30, 2004.
16 I.e. Journal of Laws of 2014, item 1539.
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 – regulation of the Minister of Agriculture and Rural Development on com-
bating avian influenza of December 18, 200717;  

 – regulation of the Minister of Agriculture and Rural Development amend-
ing the regulation on the management of measures related to the threat of highly 
pathogenic avian influenza, fowl plague of 16 February 200618;  

 – regulation of the Minister of Agriculture and Rural Development on the 
implementation of a Program aimed at detecting the prevalence of infections with 
viruses that cause avian influenza for the years 2017-2019 of 4 January 201719;

On the basis of these provisions, the competent administrative structures issue 
documents that allow the application of these provisions in practice:

 – decision No. 67 of the Commander-in-Chief of the State Fire Service re-
garding the appointment in the Headquarters of the State Fire Service of a team for 
monitoring the threat of highly pathogenic avian influenza, fowl plague and influ-
enza pandemic of December 10, 2007 20;

 – Announcement of the Chief Veterinary Officer regarding the occurrence in 
Poland of the 65th outbreak of highly pathogenic avian influenza in poultry of 17 
March 201721;

 – Announcement of the Chief Veterinary Officer regarding the occurrence in 
Poland of the 64th outbreak of highly pathogenic avian influenza in poultry of 10 
March 201722;

 – Information from the Chief Veterinary Inspector on the free range and bird 
flu of 8 March 201723.

The analysis of the above legal acts allows to draw a conclusion that the structure 
of issued legal acts was shaped by the legislator in a correct manner, it should also 
refer to the issued documents. It should be remembered that the legal acts them-
selves do not solve the significant problem of combating the examined disease, and 
therefore as shown the documents issued by the competent public administration 
authorities should first of all „translate” the provisions into practice, and in particu-
lar help in their application in a given actual situation. 

17 Journal of Laws No 239, item 1752; The provisions of the Regulation implement the provisions of 
Council Directive 2005/94/EC of 20 December 2005 on Community measures for the control of avian 
influenza and repealing Directive 92/40/EEC (OJ L 10, 14.01.2006, p.16).
18  Journal of Laws No 26, item 198.
19  Journal of Laws of 2017, item 105.
20  Official Journal of the Headquarters of the State Fire Service No. 2, item 44.
21  https://www.wetgiw.gov.pl/694---kategoria_komunikaty-prasowe-i-aktualnosci---komunikat-glowne-
go-lekarza-weterynarii-w-sprawie-wystapienia-w-polsce-65-ogniska-wysoce-zjadliwej-grypy-ptakow.
22  https://www.wetgiw.gov.pl/694---kategoria_komunikaty-prasowe-i-aktualnosci---komunikat-glowne-
go-lekarza-weterynarii-w-sprawie-wystapienia-w-polsce-64-ogniska-wysoce-zjadliwej-grypy-ptakow.
23  https://www.wetgiw.gov.pl/694---kategoria_komunikaty-prasowe-i-aktualnosci---wolny-wybieg-
a-grypa-ptakow.
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COMBATING INFECTIOUS ANIMAL DISEASES

The issue of combating infectious animal diseases should be considered through 
the prism of functioning administrative structures24. Taking into account EU struc-
tures, it should be concluded that the assessment of the risk is primarily the respon-
sibility of Member States and specialized agencies such as: the European Food Safe-
ty Authority (EFSA)25 and the European Center for Disease Prevention and Control 
(ECDC)26. Since 1982, the EU has a notification system to prevent the spread of 
some contagious diseases. Accordingly, Member States have an obligation:

 – to notify the Commission of the occurrence of the disease using the animal 
disease reporting system27, 

 – to combat incidents of certain infectious diseases to prevent their spread to 
farm animals in the EU28. 

In the guidelines for the control of animal diseases issued in 2014, the World Orga-
nization for Animal Health (OIE) underlined the importance of international cooper-

24 Data for 2017 - 17 outbreaks were detected in the Lubuskie Voivodship - large farms that deal 
with the production of turkeys, geese and ducks. In the Wielkopolskie Voivodship, the disease oc-
curred in slaughter ducks in 3  outbreaks; in Warmian-Masurian - in turkeys for fattening in 
2  outbreaks;Dolnośląskie - on one farm of laying hens. In addition, the virus was detected in the 
following voivodships: Dolnośląskie, Opolskie, Małopolskie, Mazowieckie, Świętokrzyskie and Pod-
karpackie in poultry in farmyard farming (a total of 20 outbreaks). The virus in dead wild birds was 
detected in the Zachodniopomorskie, Mazowieckie, Dolnośląskie, Opolskie, Małopolskie and Łódzkie 
voivodships, mainly on silent swans, but also on single hybrids and silver gulls. http://www.farmer.pl/
produkcja-zwierzeca/drob-i-jaja/43-ogniska-ptasiej-grypy-w-polsce,69509.html.
25  Sec. III - Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 Janu-
ary 2002 laying down the general principles and requirements of food law, establishing the European 
Food Safety Authority and laying down procedures in matters of food safety. OJ L 31, 1.2.2002, p. 1. 
Regulation as amended by Regulation (EC) No 1642/2003 (OJ L 245, 29.9.2003, p. 4). EFSA issues 
opinions on existing and emerging food-related threats. These opinions are taken into account in EU 
rules and principles as well as in the decision-making process and thus contribute to protecting con-
sumers against food chain threats. EFSA is responsible for the sector, among others, animal health and 
welfare - https://europa.eu/european-union/about-eu/agencies/efsa_pl.
26 Regulation (EC) No 851/2004 of the European Parliament and of the Council of 21 April 2004 es-
tablishing the European Center for Disease Prevention and Control of 21 April 2004 (OJ L 142, p. 1).
27 The system was introduced by Council Directive 82/894 / EEC of 21 December 1982 on the noti-
fication of animal diseases in the Community (OJ L 378, 31.12.1982, p. 58); ADNS (Animal Disease 
Notification System) - a system for reporting the occurrence of infectious animal diseases in countries 
that are included in the application, documenting the development of an epizootic situation and no-
tifying all countries about reported cases of disease. The system enables immediate access to informa-
tion about an epidemic of infectious animal diseases and ensures the implementation of early warn-
ing, which allows for a quick response and control of the epidemiological situation. This has a direct 
impact on the trade of animals and products of animal origin, both on the internal market of the EEA 
and with third countries. The ADNS system allows to determine the epizootic status of any area and 
indirectly contributes to the safety of public health, e.g. by introducing the requirement of specific ac-
tions on products of animal origin coming from areas constituting an outbreak of infectious disease.
28  Currently, 23 European countries have reported the presence of avian influenza virus subtype 
H5N8 in wild birds: Austria, Bulgaria, Croatia, Montenegro, Czech Republic, Denmark, Finland, 
France, Greece, Spain, the Netherlands, Ireland, Germany, Poland, Portugal, Russia, Romania , Serbia, 
Slovenia, Switzerland, Sweden, Great Britain and Hungary.
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ation in this regard and pointed out that States should, as far as possible, work towards 
harmonizing disease control programs at the level of world regions. This is important 
because diseases can be transmitted across borders, especially by wild animals. 

COMBATING BIRD FLUE
 
This matter is regulated in two executive regulations:

 –  Regulation of the Minister of Agriculture and Rural Development on plans 
for preparedness to combat infectious animal diseases of October 28, 2003,29 

 – Regulation of the Minister of Agriculture and Rural Development on the 
list of infectious animal diseases for which plans for their combat readiness are 
drafted of November 21, 200830. 

On the basis of the presented legal regulations, the Veterinary Inspection authori-
ties have the power to issue guidelines31. The mentioned documents will shape tasks 
imposed also on other organizational units. As an example, reference can be made 
to the “Guidelines for police units to protect the action of combating highly patho-
genic avian influenza” issued on 10 November 200532. The above document shapes the 
principles of cooperation between two administrative structures, such as veterinary 
inspection and the police. District Veterinary Officer and District Police Commander 
and, respectively, Provincial Veterinary Officer and Provincial Police Commander de-
termine the rules for the exchange of information, contact details of persons who are 
available 24 hours a day, directly responsible for cooperation and making decisions 
on the mobilization of measures for combating the disease in the outbreak itself33. 
The indicated entities provide District and Provincial Commanders with data on the 
distribution of poultry farms in the district and province in order to plan the pos-
sible use of police forces to enforce order, commandments and prohibitions issued by 
Veterinary Inspection authorities in the zones around outbreaks of the disease34. For 
this purpose, so-called “working contacts” are established in order to agree on com-
mon actions35. Guidelines impose on the District Veterinary Officers the obligation to 
conduct training of police officers in the field of, e.g.36: 

 – basic information about the virus of the highly pathogenic avian influenza 
(HPAI),

29 Journal of Laws No 188, item 1845.
30 I.e. Journal of Laws of 2015, item 440.
31 E. Marszałkowska-Krześ, Zwalczanie ptasiej grypy a regulacje prawne, „Prawo i Medycyna” 2006, 
no 2, p. 88-98. 
32  http://old.wetgiw.gov.pl/files/2375_wytyczne%20dla%20jednostek%20policji.pdf.
33 Ibidem.
34  Z. Zaporowska, Wokół prawnych aspektów zagrożenia ptasią grypą, „Ochrona Środowiska” 2008, 
no 2, p. 20-25. 
35  http://old.wetgiw.gov.pl/files/2375_wytyczne%20dla%20jednostek%20policji.pdf.
36 Ibidem.
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 – precise determination of what can be imported and exported from the out-
break, from and through the infected area and on what principles37,

 – indication of the catalog of people who can stay in the outbreak and the 
rules of leaving and entering from and to the outbreak of the disease,

 – indication of a rendering plant from the area of a given district, to which 
killed birds, eggs intended for destruction, feed are to be sent, etc.,

 – defining the time limits for bans and orders in individual areas around the 
outbreak of the disease.

Another example of such activities may be the “Guidelines of the Chief Veteri-
nary Officer for poultry farmers” developed on 16 February 2016”38. These guide-
lines include, among others, “Recommendations for small-scale poultry farmers 
- housing breeding”, special emphasis must be given to the number of so-called 
family agricultural farms. The “Guidelines” contain the following tips39:

 – feeding and watering the poultry in enclosed spaces, to which wild birds do not 
have access; 

 – keeping poultry in the closure or on a fenced space, provided that they are pre-
vented from contact with wild birds (use of protective nets, roofing); 

 – isolation from other poultry, ducks and geese; 
 – storage of feed, including forage, in enclosed spaces or under airtight covering, 

preventing contact with wild birds; 
 – avoiding watering birds and cleaning poultry houses with water coming from 

outside the farm (mainly from water reservoirs and rivers); 
 – reporting to the veterinary surgeon, voig, mayor and other local authorities of the 

observed fall in lay or sudden, increased poultry deaths; 
 – washing hands with soap and water after each contact with poultry or wild birds;
 – giving off clothing used in activities connected with the handling of poultry.

37 Judgment of the Court of Justice of May 22, 2014, C-56/13 - Theses: 1. Art. 2, paragraph 1 l. a) and 
Art. 3 paragraph 2 l. c) Commission Decision (2006/115/EC) of 17 February 2006 concerning certain 
protection measures in relation to highly pathogenic avian influenza in wild birds in the Commu-
nity and repealing Decisions 2006/86/EC, 2006/90/EC, 2006 91/EC, 2006/94/ EC, 2006/104/EC and 
2006/105/EC (OJ L of 2006, No. 48, p. 28, as amended), on the one hand, oblige the Member State 
concerned to be established in an area where the presence of particularly contagious bird flu has been 
found in wild birds, a  three-kilometer protection zone, and on the other, prohibit the transport of 
poultry and other birds kept in captivity by that zone, except for transit by main roads or railways and 
transport to direct slaughter in a slaughterhouse (…), www.eur-lex.europa.eu, Legalis.
38  http://old.wetgiw.gov.pl/files/2377_wytyczne%20dla%20hodowcow%20drobiu.pdf; At EU level: 
Commission Decision of 30 November 2005 amending Decision 2005/734/EC laying down biose-
curity measures to reduce the risk of transmission of highly pathogenic avian influenza caused by 
influenza virus and subtype H5N1 from wild birds to poultry and other living birds in captivity and 
a predictive early detection system in special risk areas (notified under document number c (2005) 
4687) of November 30, 2005 (Official Journal of the EU, No. 316, p.). 
39 Ibidem.
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GENERAL REGULATION OF THE VOIVOD

In practice, in the event of an outbreak of the analyzed disease, the appropri-
ate local law act regarding the orders and prohibitions is issued by the competent 
voivod. These acts are issued on the basis of Art. 46 paragraph 3 of the Act of 11 
March 2004 on the protection of animal health and combating infectious animal 
diseases40, in case of a threat of contagious disease in the area exceeding the area of 
one district, the voivod, at the request of the provincial veterinarian, by regulation, 
specifies the area of the occurrence of contagious disease or the area at risk of the 
disease as well as orders and prohibitions. 

After extinguishing the outbreak of the disease, the voivod repeals the regula-
tion at the request of the provincial veterinarian (Art. 46 paragraph 5). A condition 
for the entry into force of the acts of the local voivod is their announcement in the 
provincial official journal, in accordance with Art. 13 point 1 of the Act on the pub-
lication of normative acts and certain other legal acts41. The publication of the regu-
lation in the provincial official journal is obligatory. According to Art. 46 paragraph 
4 of the cited Act, it enters into force on the day of making it public in a manner 
customarily adopted in a given area. However, if the area of the disease or the threat 
of disease does not exceed the area of one county, then the regulation is issued by 
the District Veterinary Officer – on the basis of Art. 45 paragraph 1 of the Act. 

The analysis of the above-mentioned regulations clearly shows the form of a lo-
cal law act which is the voivod’s regulation. The regulations also introduce the obli-
gation to cooperate with other authorities in issuing the above regulation. 

Referring the above considerations to practice, one can point to the regulation 
issued by the Voivod of Opole. The authority issued Regulation No. 0510/P/1/2017 
of January 9, 2017 on combating highly pathogenic avian influenza (HPAI) in the 
districts of: Namyslowski and Kluczbork 42. The regulation introduces two areas:

 – the infected area (§ 1)43;
 – the threatened area (§ 2)44. 

40 I.e. Journal of Laws of 2014, item 1539, with changes.
41 I.e. Journal of Laws of 2017, item 1523.
42 Official Journal of the Voivodship Opole of 2017, item 141.
43 1) from the south: from the intersection of railway tracks with Strzelecka Street in the village of 
Domaszowice to the intersection with the national road No. 42, the lime road joining the village of 
Wielołęka and Międzybrodzie (excluding these towns) to Duczów Mały, until crossing with the na-
tional road No. 42;
2) from the east: in a straight line from the railway tracks towards the village of Duczów Mały, including 
the village, and then through the village of Duczów Wielki (including it) to the village of Świniary Małe;
3) from the north: from Świniary Małe, along the road to Polkowskie, including the village, and then 
on a straight line to the road Strzelce-Woskowice Górne;
4) from the west: along the Woskowice Górne-Strzelce road to the road no. 42 and this way to the 
northern administrative districts of Domaszowice to Strzelecka street.
44 1) from the south: from the village of Starościn, starting from Dąbrowska street, Opolska street and 
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Analyzing the provisions of the voivod’s regulation, in the scope of orders, it is 
possible to indicate their legitimate division depending on the area. At the same 
time, pursuant to Art. 78 paragraph 4 of the Act on the Protection of Animal Health 
and Combating Infectious Diseases of Animals - Who does not comply with orders, 
bans or restrictions issued for the purpose of combating an infectious animal dis-
ease or preventing such disease, listed in Art. 46 paragraph 3 points 2-6, 8a and 10 
– is subject to a fine, restriction of liberty or imprisonment of up to 3 years. 

Practical implementation of the Regulation requires the assistance of other services, 
e.g.: increasing police patrols, local security services and the Road Transport Inspector-
ate in the above areas. This cooperation should be aimed at checking and enforcing the 
implementation of the Regulation, including in particular the prohibition of exports 
from the infected and endangered areas of live animals and their bodies and meat. 

Doubts that arise from the analysis of universally binding provisions of law and 
local law concern for example: providing by the Police «assistance of their own 
means of transport» in order to transport samples for diagnostic tests or providing 
«assistance» in the infected or threatened area, if the intervention would be required 
for safety and public order. It seems that such activities should result from the obli-
gation to cooperate with competent administrative structures and the superior ob-
jective of health safety of the inhabitants of a given area45.

SUMMARY

Modern states as well as their respective administrative structures are not able 
to independently prevent and combat infectious animal diseases, in this case bird 
flu. The emergence of the disease causes its effects in the economic sphere, but also 
affects certain political activities on an international scale.

The currently valid legal regulations that have been presented in the study should 
be considered consistent and sufficient, bearing in mind that the regulation itself 
will not solve the problem.

further along the municipal road to Wołcz, then in a straight line through the town of Lubnów, cutting 
through the forest area to the village of Wąsice; further through the forest area in a straight line to the 
eastern border of the administrative district of Wołczyn;
2) from the east: from the eastern administrative border of Wołczyn in a straight line through the town 
of Teklusia to the western border of the administrative village of Bruny, then crossing the forest area to 
the border of the Opolskie / Greater Poland voivodships at the level of Teklin;
3) from the north: from the border of the Opolskie Voivodeship with the Wielkopolskie Voivodeship 
on the highness of Teklin in the westward direction to Iglowice (including);
4) from the west: from Igłowice in a straight line to Rychnów including BukowaŚląska, heading south 
towards Starościn including Gręboszów and Siemysłów.
45 Regulation of the Voivod of Opole no. 0510/P/2?2017 of February 17, 2017, repealing the regula-
tion on combating highly pathogenic avian influenza (HPAI) in the counties of: Namyslowski and 
Kluczbork.
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The analysis of selected legal acts allows to draw a conclusion that the mere issue 
of a legal act without the cooperation of appropriate structures will not solve prob-
lems with the owner who does not apply the provisions of the local law, excessive in-
terest of mass media and other third parties who want to enter the threatened area. 
Referring to the issues of cooperation, one can not omit the local government unit 
of a given level. Undoubtedly, in the case of this entity, cooperation should include 
the organization of manual workers for auxiliary work, e.g. loading of poultry sub-
mitted euthanasia, preparation of the surface for disinfection, transfer of equipment 
to be burnt, etc. Help in burying dead animals on the farm, arranging an excavator 
and/or a vehicle to transport dead animals on the farm. These efforts should be sup-
ported by the local law regulations.

In summary, conducting prevention and information activities among poultry 
farmers, controlling vehicles in terms of transported cargo, or checking the enforce-
ment of legal regulations introduced in this area – in practice should contribute 
both to reducing possible outbreaks of the disease and to combating it quickly. 
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Summary: This article undertakes an analysis of preventative problems faced by national 
authorities when dealing with infectious animal diseases. This examination is based on the 
example of the pathogenic avian influenza, commonly known as ‘bird flu’. Its incidence is 
comparatively varied among the EU member states; a result of a number of factors which 
influence the occurrence and spread of said virus, including, but not limited to, climate, 
species of domesticated fowl on farms, veterinarian practices, and the general movements 
of birds in a given area. These factors affect the occurrence of said disease in a majority of 
European states, as observed in the relatively rapid spread of the disease between countries. 
The objective of the article is to answer the questions of how Poland’s current regulations 
work practically in combating the considered disease, and whether these current regulations 
are sufficient. 
The analysis uses the dogmatic method focusing on the general, effective regulations and 
local laws. The examination ends with closing remarks. 

Key words: infectious animal diseases, bird flu, veterinarian inspectorate
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WYBRANE ASPEKTY ZWALCZANIA CHORÓB ZAKAŹNYCH ZWIERZĄT
NA WYBRANYM PRZYKŁADZIE

Streszczenie: Artykuł podejmuje próbę analizy problematyki zapobiegania przez właściwe 
organy państwa rozpowszechnianiu się chorób zakaźnych zwierząt. Zagadnienie to zosta-
nie przedstawione na przykładzie wirusa zjadliwej grypy ptaków. Zapadalność na nią jest 
stosunkowo zróżnicowana w poszczególnych państwach unijnych, co wynika z określonych 
czynników, które wpływają na powstanie czy też rozwój samego wirusa. Do nich można 
zaliczyć między innymi: klimat, gatunek ptactwa hodowanego w gospodarstwach rolnych, 
praktyki weterynaryjne oraz przemieszczanie się samych ptaków na określonym obszarze. 
Wspomniane czynniki wpłynęły na wystąpienie tej choroby w dużej liczbie państw euro-
pejskich. Jak można zauważyć, choroba ta szerzyła się stosunkowo szybko pomiędzy po-
szczególnymi państwami. Celem artykułu jest próba odpowiedzi na pytanie, jak regulacje 
prawne w praktyce przyczyniają się do zwalczania wspomnianej choroby oraz czy istniejące 
rozwiązania prawne są wystarczające. W artykule zastosowano metodę dogmatyczną pole-
gającą na analizie przepisów powszechnie obowiązujących oraz prawa miejscowego. Całość 
zamykają wnioski końcowe.

Słowa kluczowe: choroby zaraźliwe zwierząt, ptasia grypa, inspekcja weterynaryjna



Annuals of the Administration and Law no. 17 (1), p. 195-213

Original article

Received: 11.03.2017
Accepted: 05.05.2017
Published: 30.06.2017

The funding sources for the publication: Humanitas University

Authors’ Contribution:
(A) Study Design
(B) Data Collection
(C) Statistical Analysis
(D) Data Interpretation 
(E) Manuscript Preparation
(F) Literature Search 

Anna Mokrysz-Olszyńska*

OECD GUIDELINES AS AN ATTEMPT 
TO REGULATE FOREIGN INVESTORS’ BEHAVIOR

INTRODUCTION 

Among the five pillars on which the Responsible Development Plan is based – 
approved by the government on 16 February 20161 at least two directly concern 
foreign investments. As a result of the implementation of the plan, the Polish econ-
omy should get out of the trap of imbalances between foreign and domestic capi-
tal employed in the market (third pillar)2, as well as develop foreign expansion, in 

* Dr hab.; The Department of Administration and Management, Humanitas University in Sosnowiec.
1 Plan na rzecz Odpowiedzialnego Rozwoju. Annex to Resolution No. 14/2016 of the Council of Min-
isters dated 16 February, http://www.mr.gov.pl/media/16403/uchwala_plan_odp_rozw_16022016.pdf 
[access: 4.09.2017].
2 Plan na rzecz Odpowiedzialnego Rozwoju Annex to Resolution No. 14/2016 of the Council of Min-
isters dated 16 February, http://www.mr.gov.pl/media/16403/uchwala_plan_odp_rozw_16022016.pdf 
[access: 4.09.2017].
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particular through direct investments by Polish companies, including mergers and 
acquisitions (fourth pillar)3.

The prospect of both a potential foreign investor and a host country (today - above all, 
however, for the latter) indicates an interest in the issue of international regulation of in-
vestor behavior. A truism seems to be a statement that the economy based on competition 
mechanisms functions only efficiently when, as pictured in George Akerlof ’s words, ‘the 
game is played on a court where the state rules and acts as a judge’4 globalism is not an easy 
task. In fact, more and more often it seems to exceed the capabilities of individual states. 

With sufficiently strong economic and non-economic power, transnational corpora-
tions function in practice as sovereign entities in the modern world economy and are able 
to control market mechanisms by ignoring the host countries ‚and host states‘ jurisdic-
tions.

However, if it is assumed that significant market power is to be provided by analogous 
responsibility, the definition of the principles of this responsibility and their effective en-
forcement creates the need for transnational solutions, given the transnational nature of 
the activity.

Hence, inter alia, efforts to introduce a structured system in which it would be possi-
ble to solve economic, social and political problems that are too complex to be tackled by 
nation states by developing the idea of global governance5. On the other hand: ‚Neolib-
eral corporate-driven globalization through unregulated, so-called free markets as the 
foremost stage of profitable business, while demanding to deepen regulations that guar-
antee the state’s ownership of and the conditions of free competition’6. ‘In any case, the 
creation of a global administrative law does not seem to be a real project at this stage’7.

3 Plan na rzecz Odpowiedzialnego Rozwoju Annex to Resolution No. 14/2016 of the Council of Ministers dated 
16 February, http://www.mr.gov.pl/media/16403/uchwala_plan_odp_rozw_16022016.pdf [access: 4.09.2017].
4  G. Akerlof, R. Shiller, Zwierzęce instynkty, Warsaw 2010, p. 224.
5  According to the official definition, global governance refers to ‚joint efforts to identify, understand or 
name global problems that go beyond the capabilities of a single state” and include “the whole of formal 
and informal institutions, mechanisms, relationships and processes that take place between individual 
states and their markets, citizens and organizations, both intergovernmental and non-governmental, 
through which international interests are represented and the rights and obligations laid down’ UN 
(2006), Definition of basic concepts and terminologies in governance and public administration, New York, 
http://unpan1.un.org/intradoc/groups/public/documents/un/unpan022332.pdf [access: 4.09.2017]. Ac-
cording to the Report of the German Bundestag (Enquete Kommission), global governance, in its sim-
plest form, is the political shaping of the process of globalization: ’Leaving aside the details for further 
refinement, the following definition can be adopted: Global Governance can be understood in a broad 
sense as a political project to help eliminate negative economic, social and environmental trends.’ - En-
quete Kommission des Deutschen Bundestages:Globalisierung der Weltwirtschaft – Herausforderungen und 
Antworten, Deutsche Bundestag 14. Wahlperiode, Drucksache 14/9200, 12.06.2002, p. 418; compare 
also: T.G Weiss, NGOs, the UN and Global Governance, London 1996, p. 17.
6 C. Braunmühl, U. Winterfeld, Global Governance – eine begriffliche Erkundung im Spannungsfeld von 
Nachhaltigkeit, Globalisierung und Demokratie. Welche Globalisierung ist zukunftsfähig?, Wirtschaftsze-
ntrum Nordrhein-Westfalen, Wuppertal Institut für Klima, Umwelt, Energie GmbH, Oktober 2003, 
No. 135, p. 4.
7  C. Braunmühl, U. Winterfeld, Global Governance – eine begriffliche Erkundung im Spannungsfeld 
von Nachhaltigkeit, Globalisierung und Demokratie. Welche Globalisierung ist zukunftsfähig?, Wirt-
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Historically, as a  result of the decolonization processes that took place in the 
1950s and 1960s in Africa and Asia, the concept of treaties has been developed 
as a tool to reduce the risk of undertaking business in politically fragile countries. 
Such treaties were also commonly agreed with the post-communist countries at the 
turn of the 1980s and 1990s as reciprocal support and protection of investment, so 
called BIT agreement. A significant feature of these contracts is the possibility of the 
investor to claim compensation directly to the receiving country, while the possibil-
ity of making claims by arbitration makes investors independent from the national 
courts. Poland now has 60 agreements on mutual support and protection of invest-
ments, mainly concluded in the 1990s. There are over 3,000 such contracts in the 
world. These contracts are perceived as a manifestation of a certain imbalance of the 
parties. There is currently a heated debate on reforming the regulatory system8. It is 
also worth noting that the European Commission questioned the compliance with 
EU law of BIT agreements concluded between EU Member States9. 

As a result of heterogeneous processes, in the atmosphere of conflicting inter-
ests, under the influence of disputed economic theories, with the declining role of 
states (as a result of the progressive erosion of national decision-making power10 
and political deregulation) and the increasing involvement of non-state subjects in 
the process of establishing norms and principles and control of their use - the cur-
rent state of regulation of the activities of transnational corporations, including the 
behavior of foreign investors on the markets of the host countries was created.

The OECD Guidelines for Multinational Enterprises, adopted by the Declaration 
on International Investment and Multinational Enterprises of 27 June 2000 by the 
Governments of the Member States applying the Declaration, are the specific source 
of regulation adopted in the form of recommendations jointly administered by na-
tional governments, OECD member states, Argentina, Brazil, Chile and Slovakia11. 

schaftszentrum Nordrhein-Westfalen, Wuppertal Institut für Klima, Umwelt, Energie GmbH, Okto-
ber 2003, No. 135, p. 4. 
8  See for more: D. Gaukrodger, The balance between investor protection and the right to regulate in 
investment treaties, OECD Working Papers on International Investment 24 Feb. 2017,http://www.
oecd-ilibrary.org/finance-and-investment/the-balance-between-investor-protection-and-the-right-
to-regulate-in-investment-treaties_82786801-en [access: 4.09.2017].
9  On 18July 2017, the draft law on termination of the agreement between the Government of the 
Republic of Poland and the Government of the Portuguese Republic on the promotion and mutual 
protection of investment. Print No 1775, http://www.sejm.gov.pl/sejm8.nsf/druk.xsp?nr=1775 [access: 
4.09.2017]. Referring to the position of the Commission is in the justification for the abovementioned. 
draft law, ibidem. It is believed that this act will initiate the process of extinguishing similar agree-
ments concluded by Poland with other EU countries– as eg. Cezary Wiśniewski, Alicja Zielińska-
Eisen, Ochrona inwestycji: czy Polska wypowie umowy BIT zawarte z państwami unijnymi? “Rzeczpo-
spolita”, 31.08.2017, http://www.rp.pl/Opinie/308319978-Ochrona-inwestycji-czy-Polska-wypowie-
umowy-BIT-zawarte-z-panstwami-unijnymi.html#ap-2 [access: 4.09.2017].
10 J. Habermas, Die postnationale Konstellation und die Zukunft der Demokratie, [in:] Die postnationale 
Konstellation, ed. J. Habermas), Frankfurt a. M. 1998, p. 120.
11  In addition to the OECD Guidelines, a similar initiative is under way: Secretary General Kofi An-
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They are a code of conduct - a collection of voluntary principles and standards of 
responsible corporate conduct, formulated in accordance with the applicable laws. 
Adherence to the Guidelines by companies is not mandatory and is not enforceable 
by law12. 

In May 2010, ie after 10 years since the preparation of the basic document13, 
during which significant changes took place on the world market, among others 
related to the economic crisis - the governments of the countries that have adopted 
the Declaration started work on updating the Guidelines. As a result of the work and 
extensive consultations, an updated version of the Guidelines has been developed, 
which, together with the revised Council Decision, was adopted as the new Declara-
tion on International Investment and Multinational Enterprises by 42 governments14 
on 25 May 2011 at the Ministerial Meeting on 50th Anniversary of the OECD.

Although the Guidelines outlining the principles and recommendations for mul-
tinational enterprises for responsible business attitudes are voluntary, States Parties 
to the Declaration have made a binding commitment to implement these principles 
in line with the OECD Council Decision on OECD Guidelines for Multinational En-
terprises [OECD (2011), Foreword].

According to the Declaration, governments adhering to the provisions of the 
Declaration should provide in their territory companies from other countries that 
adhere to the Declaration treatment in accordance with national and internation-
al law, on a par with national companies („national treatment“). The Declaration 
does not restrict the freedom of States to regulate the flow of foreign investment 
or to determine the conditions for the establishment of foreign enterprises and the 

nan in 2000, encouraging the observance of 9 universal principles in the business (the rules of the 
Universal Declaration of Human Rights, the Basic Charter of Fundamental Rights of the International 
Labor Organization and the findings of the Earth Summit in Rio de Janeiro) under the name UN 
Global Impact; In addition, the norms and standards developed by independent centers for corporate 
social responsibility (CSR) and the verification and validation of its use - in particular the ISO 26000 
norm prepared by the International Organization for Standardization (Guidance on social responsibil-
ity) and the SA 8000 (Social Accountability International) standard and the like.
12 Wytyczne OECD dla przedsiębiorstw wielonarodowych, Przegląd 2000, OECD 2000, I/1 ; original 
title: The OECD Guidelines for Multinational Enterprises, Meeting of the Council At Ministerial Level, 
2000; translation by the Ministry of Economy, Department of Economic Strategy, 2000.
13 In fact, the original Guidelines document was created in 1976 and was updated five times in 1976-
2000. In 2016, the 40th anniversary of the Guidelines was celebrated; On this occasion on 6.10.2016 
in Warsaw international conference ‘Responsible development - responsible business’ took place. 40 
years of OECD Guidelines. 20 years of Poland in the OECD https://www.mr.gov.pl/strony/aktualnos-
ci/odpowiedzialny-biznes-odpowiedzialny-rozwoj/ [access: 4.09.2017].
14 Ie. 34 OECD member countries and 8 others: Argentina, Brazil, Egypt, Lithuania, Latvia, Moroc-
co, Peru and Romania.. Text: OECD (2011), OECD Guidelines for Multinational Enterprises, OECD 
Publishing, http://dx.doi.org/10.1787/9789264115415-en; text in Polish: https://www.mr.gov.pl/me-
dia/41372/Wytyczne_OECD_dla_przedsiebiorstw_wielonarodowych_01.pdf; further: OECD (2011); 
[access: 4.09.2017]. At the end of 2016, the number of signatory States increased to 46, including 35 
OECD member countries and 11 non-member states;vide: OECD (2017), Annual Report on the OECD 
Guidelines for Multinational Enterprises 2016, http://mneguidelines.oecd.org/2016-Annual-Report-
MNE-Guidelines-EN.pdf [access: 4.09.2017].
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conditions of operation of multinational corporations within their jurisdiction, in 
accordance with international law, but includes the obligation of governments to 
cooperate - mutual consultations, periodic verifications – to avoid or minimize the 
phenomenon of imposing conflicting requirements on multinational enterprises 
[OECD (2011), Declaration].

Looking from the perspective of Polish companies participating in the interna-
tionalization process, the Guidelines are not only an element that co-determines the 
conditions of their activity on foreign markets, informing them what expectations 
they should meet on the markets of host countries, but also a measure to safeguard 
the quality of competition and equal opportunities. On the other hand, the national 
legislator should be aware that the regulations govern both domestic and interna-
tional businesses operating on the Polish market - including those who specialize 
in choosing the lowest standards of environmental protection, consumers, etc., and 
the searching gaps in law.

The aim of this paper is to analyze the behavior of foreign investors in the host 
countries market through the recommendations of the OECD Guidelines for Mul-
tinational Enterprises, and to assess the effectiveness of these solutions and their 
adequacy to the needs and challenges of globalization. This will be achieved by an-
swering the following research questions:

 – whether and to what extent the substantive scope of the OECD Guidelines 
takes into account the needs of solving the most critical problems in the area of 
transnational business operations, in particular - in the field of investment activity?

 – whether the investor behavior regulation system based on the Guidelines 
adequately ensures compliance with the rules; And if there is no obligation to com-
ply and legal sanctions for breaking them, it is a significant limitation of effective-
ness - are there any other, non-valid sources of motivation on the part of companies 
that make them comply with the Guidelines?

The answer to the above questions is subordinated to the layout of this paper.

IMPACTS AND THREATS OF GLOBALIZATION 
– REGULATION REQUIREMENTS

Without discussing globalization in general, its advantages and disadvantages, it is 
worth recalling certain evidences which, however, have priority for the analyzed subject. 
International corporations are the leading actors in the global market. They are also the 
main beneficiaries of globalization processes, resulting in reduced transaction costs, ra-
tionalization of the supply chain, economies of scale, increased efficiency of resource al-
location, etc. At the same time, due to the extraordinary mobility of capital in increasingly 
liberalized and integrated financial markets and the inclusion of new regions of the world 
in the capitalist market system, there are fundamental transformations in the way people 
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work and live, leading to increasing social polarization between North, South and East, as 
well as in he group of OECD countries itself. There is no doubt that globalization is under-
mining sustainable development. Dissemination of Western consumption patterns threat-
ens to increase the consumption of raw materials to an unsustainable level. The negative 
effects of globalization are particularly evident in the increasing burden on the environ-
ment, both locally and globally (climate, sea and oceans). For example the development of 
transport, especially air, results in a disproportionate increase in air pollution, etc. Inves-
tors’ interests often collide with the vital interests of local farmers, entrepreneurs, forest 
users, fishermen and the entire community, whose existence may be threatened by invest-
ment projects.15 The need to tackle the negative effects and counteract the dangers posed 
by globalization sets the goals, tasks and directions of policy orientation for the global mar-
ket economy, most commonly declared as sustainable development, and requires linking 
economic processes with economic, social and environmental policies.

The most vital issues that need to be resolved in the field of investor activity in host 
countries are the most frequently addressed issues of working conditions and, in gen-
eral, human rights violations, including the use of forced labor, especially children and 
minors, the need to protect against robbery against local resources and the devastation 
of the environment, and to shift the burdens associated with the environmental burden 
on the local population, including the risk of natural disasters. There are problems with 
using the lower level of market experience of local consumers (which makes them par-
ticularly susceptible to all kinds of unfair market practices), the use of unfair ways of 
competing and abusing one’s position (often dominating) against local businesses, and 
finally the phenomenon of corruption and disloyalty to the national fiscal system.

Such problems were noticed in the 1970s, which led to the OECD’s first at-
tempt at creating international standards and the preparation of the 1976 document 
Guidelines on Multinational Enterprises. The OECD Guideline for 2011 is yet another 
sixth edition of this document, reflecting both existing experience and the develop-
ment of economic and social relations that reveal new issues that need to be solved.

THE SCOPE OF REGULATION COVERED 
BY THE OECD GUIDELINES 

The OECD Guidelines 2011, an annex to the Declaration signed on 25 May 2011, 
contains recommendations from governments to multinational corporations, aim-
ing, in line with section 1 ‚Foreword’: ensuring compliance of these companies with 
their policies, improving the investment climate to increase the contribution of 
multinational enterprises to sustainable development.

15 Among numerous publications see: Ha-Joon Chang, Źli Samarytanie. Mit wolnego handlu i tajna 
historia kapitalizmu, Warsaw 2016.
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The Guidelines consists of two parts, the first of which comprises 11 chapters, with 
recommendations for responsible business conduct in a global context, and the second 
part deals with implementation procedures. As stated in Chapter 1 and 2 of the General 
Concepts and Principles, the overriding duty of enterprises is to comply with the law 
in force in the receiving state (Chapter 1, p. 2). Further - inter alia - companies should 
‚refrain from applying for exemption or acceptance of exemptions not included in the 
statutes or laws relating to human rights, environmental protection, health, safety, work, 
taxation, financial incentives’ (Chapter 2, p. 5)16; they should ‚adhere to the principles of 
good corporate governance and develop and implement good corporate governance, 
including in the corporate sector’ (2, p. 6); and ‚develop and implement effective internal 
control practices and management systems that increase mutual trust in business rela-
tionships with the communities in which they operate’ (2, p. 7).

These recommendations clearly align with the corporate social responsibility 
(CSR) and encourage the development of self-regulation and self-control, promoted 
traditionally by the International Chamber of Commerce in Paris, as well as in the 
EU’s Better Regulation Program, in. also in cooperation with the OECD17. 

The following chapters contain detailed rules for specific topics.Chapter 3 (‚Dis-
closure’) establishes the obligation for companies to disclose reliable information 
about core business, organizational, financial, performance, ownership and corporate 
governance issues. It specifies exactly what information should be disclosed and addi-
tional recommendations are made in this regard. In order to determine the minimum 
information to be disclosed, the criterion of relevance is taken into account- informa-
tion that omission or deception may have an impact on the economic decisions made 
by its customers. The recommended annual independent audit aims to streamline 
controls and ensure compliance of the company with legal requirements.

Chapter 4 (‚Human Rights’) was added during the 2011 update of the Guidelines. 
It refers to the UN Model on Business and Human Rights under the slogan ‚Protect, 
respect and repair’18. On p. 5  companies are encouraged to undertake a  detailed 
analysis of their human rights compliance activities, formulated primarily in the 
International Charter of Human Rights.

16 In the commentary to the General Principles (p. 6), however, it is noted that there are cases where 
such exemptions are justified by the public good and lawful. In general, the addressees of such provi-
sions are the States, in which case they are addressed to multinational enterprises.
17  As so called: The EU 15 Project; http://www.oecd.org/gov/regulatory-policy/betterregulationineu-
ropeeu15countryfinder.htm [access: 7.09.2017].
18  The Framework “Protect, Respect and Remedy” is a  framework document adopted by the UN 
Human Rights Council on 4 April 2008, updated on 1 September 2010, prepared by Professor Ruggie 
(document available on: http://198.170.85.29/Ruggie-protect-respect-remedy-framework.pdf ). See 
also: Rutledge B., Protect, Respect and Remedy: what does Ruggie’s framework mean for ethical trade 
in 2017? - http://www.ethicaltrade.org/blog/protect-respect-and-remedy-what-does-ruggies-frame-
work-mean-ethical-trade-in-2017 [access: 7.09.2017].
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Chapter 5  (‚Employment and employee relations’) refers to the fundamental 
principles and rights of work that are contained in the ILO (International Labor 
Organization) Declaration of 1998 and the ILO Tripartite Declaration on Multi-
national Enterprises and Social Policy, 2006 Edition. The provisions of this chapter 
reflect the relevant provisions of the Declaration, among others respect for freedom 
of association and the right to negotiate collective bargaining, the abolition of child 
labor, the elimination of discrimination in employment and occupational activity. It 
is worth noting, however, the distinctive characteristic of the entire Guideline doc-
ument, especially in this chapter, the ‚soft’ formulation of the recommendations: 
“Companies should, within the framework of applicable laws, regulations and exist-
ing employment relationships, employment practices and international labor stand-
ards (...) effectively abolish child labor and take immediate and effective measures to 
prevent the worst forms of child labor” (5, p. 1c).

It is clear from the “Comment” (p. 57) that the employment and occupational 
standards to be observed “to a degree comparable to that of the comparable employ-
er in the host country” (5, p.4a) comprise remuneration and working time arrange-
ments. Multinational companies are expected to comply with legal and industry 
standards, in particular with regard to health and safety at work.

Chapter 6 (Environment) largely reflects the principles and objectives of the Rio 
de Janeiro Declaration on Environment and Development, in Agenda 21 and other 
environmental and management conventions (ISO). As emphasized in “Commen-
tary” (p. 70), the Guidelines do not, however, re-interpret existing instruments, but 
indicate their proper implementation at enterprise level.

The basic message of the Guidelines, addressed to companies, is that enterprises 
should take measures to avoid serious and irreversible environmental damage re-
sulting from their activities, in particular ‘having contingency plans to prevent, re-
duce and control the major impacts of the environment and health, related to the 
business, including accidents and emergencies, as well as the mechanisms for im-
mediate reporting of such situations to the competent authorities ‘(6, p. 5).

Chapter 7  (‚Combating corruption, persuading to corruption and extortion’) 
was significantly expanded during the update of the Guidelines. This undoubtedly 
affected a number of international issues, including the announcement by the US 
Department of Justice of the outcome of a lawsuit against the Johnson & Johnson19 

19 Johnson & Johnson is a manufacturer of medical devices, pharmaceuticals and cosmetics. The com-
pany has nearly 250 branches in 57 countries. In the proceedings it was proved that for several years 
they gave bribes to doctors and the administration of hospitals for choosing, despite higher prices, 
their products. As a result, the group achieved additional profits, including: in Greece in 1998-2006 
- $ 24 million, in Romania in the years 2000-2007 - about $ 3.5 million, in Poland in 2000-2006 - 4, 
$ 3 million. The company has also paid Iraqi authorities to receive contracts under the UN’s “Oil for 
Food” program. As a result of the US Corruption Practices Act 1977, Johnson & Johnson paid $ 21.4 
million in fines imposed by the US Department of Justice and waived more than $ 48.6 million of ille-
gally obtained profits ( a total of about $ 70 million) – after: US Department of Justice, Office of Public 
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pharmaceutical company, which created an atmosphere conducive to tightening an-
ti-corruption regulations. As a result of the update the chapter has been expanded; 
there are more details on recommendations for the development and implementa-
tion of appropriate internal control programs and measures to detect and prevent 
corruption (added p. 2). They go hand in hand with the Recommendations on the 
further fight against corruption by foreign officials in international trade transactions 
of 2009, which highlight the role of ethics and good practice in preventing corrup-
tion, in addition to the United Nations Convention against Corruption (UNCAC), 
which entered into force on 14 December 200520. 

The next chapter, 8 (“Consumer interests”), contains the general requirements 
laid down in consumer law- compliance of goods and services with the required law 
or agreed standards for the health and safety of consumers, reliability of information 
(here is a supplement to point 2, ‚Where possible, information should be provided 
in a way that makes it easier for consumers to compare products’, a sign of growing 
awareness of the importance of market transparency and the rationale for consumer 
decisions), the availability of effective out-of-court dispute resolution, privacy pro-
tection. It also includes a general ban on fraudulent practices and recommends co-
operation with state authorities to prevent and combat fraudulent market practices 
and to address major threats to public health and safety or the environment. In rela-
tion to the 2000 version, two points were added to the Guidelines: recommendation 
to support consumer education activities, including - increasing their capacity to 
make informed market decisions and promoting sustainable consumption (8, p. 5) 
as well as the call for considering the problems faced by e-commerce consumers (8, 
p. 8). It seems, however, that this supplement, formulated in such a very general way, 
meet the purpose of fulfilling the new challenges in a purely formal way, practically 
without bringing any concrete content.

In Chapter 9 (‚Science and Technology’), the demands for multinational enter-
prises to develop innovation in host countries are extremely cautious. Each of the 
5 points of this chapter is subject to appropriate reservations, essentially aimed at 
safeguarding the interests of the company, which is recommended “where appro-
priate, contribute to the development of local and national innovation potential” 
(9, p. “Taking into account intellectual property rights” (9, p. 2) and‚ employ local 
scientific and technical workers and provide them with training opportunities, tak-
ing into account the needs of the enterprise’ (9, p. 3). “Licenses for the exercise of 
intellectual property rights or other transfers of technology should take place under 

Affairs, http://www.justice.gov/opa/pr/2011/April/11-crm-446.html [access: 8.04.2011].
20 United Nations Convention against Corruption, adopted by the United Nations General Assembly 
on 31 October 2003, signed by Poland on 10 December 2003 and ratified on 15 September 2006. - 
http://www.antykorupcja.gov.pl/ak/prawo/organizacja-narodow-zj/1671,Konwencja-Narodow-Zjed-
noczonych-Przeciwko-Korupcji.html [access: 7.09.2017].
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reasonable conditions, in circumstances and in a way that favors the long-term per-
spectives of the host country‘s sustainable development” (9, p. 4). ‚If it is in line with 
the objectives of the company, it is necessary to establish contacts with local univer-
sities and public research institutions and cooperate with local industry or industry 
associations in the implementation of research projects’ (9, p. 5). There is an impres-
sion of uselessness (superfluity!) of so enigmatically given recommendations21. 

Chapter 10 (‚Competition’) contains clear recommendations for compliance- 
companies should operate in a manner consistent with all applicable antitrust laws 
and regulations. Such a general referral is probably due to the fact that not only 
competent authorities, but also competing companies, and compliance with legally 
established ‚rules of the game’ are in this area particularly important for the avoid-
ance of legal risk by the company. In addition, cooperation with competition au-
thorities is encouraged, as well as the promotion of knowledge of the applicable 
competition law among employees, including ‚training of management in the field 
of competition issues’ (10, p. 4).

Chapter 11, the last one (‚Taxation’) deals with matters of great importance. At 
the same time, it can serve as an exemplification of the gap between the wishful 
nature of the recommendations of the Guidelines and the practical reality. Just to 
mention the issue of transfer pricing and the scale of their use in the strategy of 
maximizing the net profit of transnational corporations at the expense of local inef-
ficiencies. According to the Tax Justice Network22, about one third of global income, 
mostly transnational corporations, is taxed in tax havens, which in fact means huge 
losses in the budgets of many countries. This is still happening, although the prob-
lem has already been addressed more extensively in OECD work. The OECD Fiscal 
Committee is constantly analyzing the subject and updating its 1995 OECD Transfer 
Pricing Guidelines for Multinational Enterprises and Fiscal Institutions and adopted 
in 2008. OECD Council Recommendations on Transfer Pricing between Affiliated 
Companies [OECD 2011, Commentary 105]. On 10 July 2017, the OECD published 
another update of the Transfer Pricing Guidelines23. Past experience indicates that 
the topic discussed in the last chapter clearly indicates the ineffectiveness of the 
regulatory solutions that the Guidelines provide.

21  It is worth emphasizing in the context of the strategy of the Ministry of Development: “We are 
interested in possibly the largest possible inflow of foreign investments in areas that require modern 
technologies and know-how. In co-operation with Polish companies and universities, a network of 
business links will be created, which will be a strong pro-development momentum, while at the same 
time making Poland more attractive in the global value chain “- https://www.mr.gov.pl/strony/zada-
nia/wspolpraca-miedzynarodowa/wspolpraca-gospodarcza [access: 7.09.2017].
22 Tax Justice Network, http://www.taxjustice.net/cms/upload/pdf/The_Price_of_Offshore_Revis-
ited_Presser_120722.pdf ; see also: World Bank report (2013): „The Puppet Masters. How the Corrupt 
Use Legal Structures to Hide Stolen Assets and What to Do About It”, http://issuu.com/world.bank.
publications/docs/9780821388945?e=1107022/2698080 [access: 7.09.2017].
23  OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations 2017.
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As is clear from the above review, the OECD Guidelines take into account the 
most important issues identified in the area of foreign investors‘ functioning in 
the host countries, calling for a solution. The way to formulate specific rules and 
recommendations - the result of compromise – usually does not go beyond gen-
eral slogans. Where, on the one hand, it touches ‚hotspots’ (eg. propagation ver-
sus commercialization of technology, know-how, innovation, tax compliance), the 
generally well-made recommendations to businesses are carefully protected against 
reservations protecting their interests. The effectiveness of the Guidelines, however, 
depends not only on the substance of the recommendations contained in them, but 
also on the practicality of their application.

ASSURANCE SYSTEM FOR THE COMPLIANCE WITH 
THE OECD GUIDELINES (2011) – NATIONAL CONTACT POINTS

According to the OECD Council Decision on the OECD Guidelines for Multina-
tional Enterprises, the signatory States of the Declaration undertake a binding obli-
gation to implement the content of the Guidelines. The procedures for implementing 
the OECD Guidelines are the subject of Part 2 of the document under examination.

According to the Decision, the States committed to comply with the Declaration 
will create National Contact Points (NCPs) with the task of carrying out promo-
tional activities, providing information and engaging in solving possible problems 
related to the implementation of the Guidelines. The National Contact Points will 
hold regular meetings to share experiences and report to the International Invest-
ment and Enterprise Committee (CIME), which is based in Paris. The Investment 
Committee is responsible for implementing the Guidelines, interpreting their provi-
sions, and supervising implementation.

National Contact Points maintain contacts with business representatives, non-
governmental organizations and other parties. They promote the Guidelines, espe-
cially among future foreign investors in home countries and abroad. In special cases, 
they participate in settling disputes related to the implementation of the Guidelines.

Governments have been given the freedom to organize National Contact Points, 
but defining the basic criteria for ‚functional balance’ to characterize their actions, 
ie: visibility, accessibility, disclosure and accountability for the creation of an image 
of the Guidelines; Their main task is to provide information to the business commu-
nity, workers‘ organizations, non-governmental organizations on the availability of 
measures to implement the Guidelines.

The NCP also has the power to mediate in the handling of complaints filed 
against companies violating the Guidelines. After a specific case has been reported, 
it is assessed on the basis of a thorough explanation of the views of the participat-
ing parties to determine whether there is a justification for the further mediation 
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procedure. The evaluation is carried out in co-operation with the NCPs with rel-
evant ministries and the OECD Guidance Unit. The prerequisites for launching the 
further procedure are the ability of the parties to participate in the procedure, the 
locality of the particular Point, and the subject matter of the OECD Guidelines.

In case of refusal, both parties are informed about the reasons, and the short 
form with the justification is published. If further proceedings are considered justi-
fied, the mediation proceeding will be opened for a constructive joint solution. At 
this stage, the NCP becomes a neutral forum, whereby a separate solution, by means 
of separate and joint, confidential hearings, consultations and talks, is developed. 
The conduct of the proceedings shall take into account the views of the parties and, 
where appropriate, the relevant authorities, experts, representatives of the economy, 
non-governmental organizations and possibly other national contact points. Inter-
pretation issues may also be included in the Committee on International Invest-
ments and International Enterprises.

Many of the functions included in the Procedural Guidelines are the result of 
years of experience. During the 2011 update, transparency requirements in the 
functioning of the NCP have been increased, in particular as regards the publi-
cation of communications terminating mediation proceedings in the NCP forum. 
A significant positive change is the introduction of the principle that the results of 
mediation, together with adequate justification, must be published, irrespective of 
whether the complaint has been dismissed, the conclusion of the settlement or the 
dispute has ended with no agreement24. 

The principle of independence of interests, non-party and equal treatment has 
been introduced. Governments, workers’ unions and business associations, as well 
as non-governmental organizations, can now apply for initial interpretations to the 
Committee for International Investments and International Business25. 

According to the text of the amended Guidelines, complaints in the NCP forum 
may also be adopted if the dispute in question is parallel to the court or administra-
tive body. It is noted that in such cases it is important to check carefully whether 
there is ‚added value’ in mediation and whether mediation will not adversely affect 
parallel conduct.

In practice, there are different organizational forms. National Contact Points 
operate most often in a specific ministry. In several cases, they are interdepartmen-
tal. Including interest groups they may have a single, double or multiple structures26. 

24 OECD WatchStatement on the update of the OECD Guidelines for Multinational Enterprises, Mai 2011; 
https://www.oecdwatch.org/publications-en/Publication_3675; see also: Germanwatch,Überarbeitung 
der OECD-Leitsätze für multinationale Unternehmen, https://germanwatch.org/de/download/2215.
pdf [access: 7.09.2017].
25 Ibidem.
26 B. Utz, Update oder Upgrade? Eine Bilanz zur Revision der OECD-Leitsätze für Multinationale Un-
ternehmen, Internationale Politikanalyse, Friedrich-Ebert-Stiftung, Berlin 2011, p. 8.
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In Poland the OECD National Contact Point was established in 1998. Since 2001 
it has been operating in the Polish Information and Foreign Investment Agency S.A. 
(PAIiIZ), mainly as a forum for dialogue between government, non-governmental 
and business sectors. Its main functions were focused on promoting the guidelines 
through seminars, conferences, answering questions. In 2009 it initiated the action 
I implement the OECD Guidelines. Responsible Business 200927.

On 1 June 2016, due to structural changes in the Polish government adminis-
tration, it was decided to move the OECD NCP from the Polish Information and 
Foreign Investment Agency to the Ministry of Development. Currently, the Point is 
run by the CSR Team and Stakeholder Contacts in the Office of the Minister of the 
Ministry of Development28.

Despite the positive changes in the area of application in 2011, the effectiveness 
of the implementation of the Guidelines has so far remained limited. The results of 
the update of the OECD 2011 Guideline are clearly summarized by the OECD Watch 
‚Improved content and scope, but procedural deficiencies remain’29.

In fact, the lack of obligation to apply the Guidelines raises the need to use or even 
create other, non-motivated sources of motivation for businesses. The National Contact 
Points look for them in the corporate social responsibility (CSR) concept, pointing to the 
relationship between the implementation of the Guidelines and the building of goodwill, 
creating a positive image, customer trust, loyalty and employee engagement. CSR ideas 
remain largely in the sphere of wishful thinking, and corporate social responsibility is used 
by companies primarily for marketing purposes, and the practical application of them is to 
the extent whether they are profitable for the company in the long run. It is worth pointing 
out that the power of non-legal motivation, referring to moral criteria and social respon-
sibility, is much stronger in societies with a higher level of awareness and expectations of 
responsible behavior from business. At the present stage of development, however, the lack 
of sufficient social pressure on responsible business attitudes is predominant, and this is 
due to insufficient transparency and market information asymmetries.

27 Within the framework of the action, jointly with the Responsible Business Forum (FOB) and CSR-
Info, an evaluation questionnaire was prepared to carry out a self-assessment to determine whether an 
enterprise complies with the OECD Guidelines for Multinational Enterprises, and for companies that 
have successfully passed the survey A certificate was prepared which allows using the logo “I imple-
ment the OECD Guidelines”, including the placement of the company on the PAIiIZ website as a com-
pany operating according to the standards of the OECD Guidelines. http://odpowiedzialnybiznes.pl/
aktualno%C5%9Bci/korzysci-stosowania-wytycznych-oecd-przez-przedsiebiorstwa-miedzynarodowe-
w-polsce/ [access: 7.09.2017]; see also: Kościesza K., Co zostało zmienione i dlaczego? Prezentacja aktu-
alizacji Wytycznych OECD, unpublished paper presented at the conference “Responsibility & Efficiency. 
OECD guidelines in the context of supply chain management, PAIiIZ, Warsaw 28 June 2012.
28 https://www.mr.gov.pl/strony/zadania/wsparcie-przedsiebiorczosci/spoleczna-odpowiedzialnosc-
przedsiebiorstw-csr/krajowy-punkt-kontaktowy-oecd/ [access: 8.09.2017]; For example, in Ger-
many, the National Contact Point (Nationale Kontaktstelle) is located in the Bundesministerium für 
Wirtschaft und Technologie in the Department of Foreign Investment.
29 OECD Watch, Statement on the update of the OECD Guidelines for Multinational Enterprises, Mai 
2011. https://www.oecdwatch.org/publications-en/Publication_3675 [access: 8.09.2017].
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In general, the result of the limited effect of formal and informal motivation is 
the low interest of enterprises in the implementation of the Guidelines. On the Pol-
ish ground, this demonstrates, for example, the effects of the action I implement the 
OECD Guidelines carried out by the Polish NCP30, and even the level of interest in 
conferences organized on this subject. In fact, data concerning knowledge on the 
Guidelines among enterprises across the world, despite many years of OECD activ-
ity in this field, are also not optimistic31. 

CONCLUSION 

Therefore, while responding to the above questions, it should be noted that while 
the content of the recommendations contained in the OECD Guidelines 2011 takes 
into account the most pressing issues commonly seen in the field of transnational 
business operations, particularly in the area of investment activities, the non-legally 
binding nature of the rules makes an investor behavioral regulation system based 
on the Guidelines not ensure that they are sufficiently effective. Attempts to develop 
other than the legal obligation of motivational sources, encouraging companies to 
adhere to the guidelines of the Guidelines - based on the use of corporate social 
responsibility (CSR) to build goodwill - are not at this stage of development suf-
ficiently effective against a hard economic account.

The essence of the enterprise is the goal of its business- maximizing profit32, and 
contributing to the goal the cost extraction becomes an element of effective strat-
egy. Protecting the interests of the environment (other economic players, consum-
ers, the environment – ‚blind market participant’) and the public interest - can and 
should be effectively safeguarded by explicitly defining the rules of the game and 
delineating the area of business freedom. It is important to ensure effectiveness by 
consistently enforcing legally binding rules.

Non-mandatory recommendations and specific actions do not, in general, pro-
vide the necessary effectiveness of regulating the activities of undertakings in the 
competition system. Voluntary submission by the company, in accordance with the 
rules of rationality, will ultimately depend on the outcome of the cost and benefit 
account. If the benefit of the use of certain rules is derived from the account they 
will be respected. However, if the gains made by ignoring them are overwhelmed - 

30 K. Kościesza, op. cit.
31 Ibidem.
32 For large corporations (corporations acting in the form of limited companies), the shareholder val-
ue formula is no different than the maximization of profit for shareholders. While it is recommended 
that the Director take into account all relevant factors that are of practical importance for this purpose, 
including the care of the company’s good name, there is no doubt that the obligation to take the envi-
ronment into account only in the category of the measure to achieve the target according to the classic 
shareholder value. See D. Bedkowski, Gesetzliche Pflichtenkatalog für Geschäftsleiter versus Generalk-
lausel, „Recht der internationalen Wirtschaft“ (RIW) 2003, n. 2, p. 105 and following.
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a strategic mistake in a competitive battle would be to limit ourselves to competitors 
who do not follow the rules! The effectiveness of informal regulation, based directly 
or indirectly on moral principles, is conditioned primarily by the universality of 
their application, the transparency of the market and the dissemination in society 
of their knowledge and the development of social assessments and attitudes, and - at 
any rate at the present stage of development – is limited.

Therefore, generally, voluntary codes of conduct are not a  sufficient form of 
regulation - they can not replace or be an alternative to existing and consistent law 
enforcement.

Various forms of soft law, including the so-called self-regulation in the form of 
codes of conduct (codes of good practice, codes of ethics) can, however, play a posi-
tive role, particularly where they complement or comply with the legal framework, 
but with certain conditions and above all, the universality of their application. In fact, 
however, the more developed and more effective the regulation is, the more effective 
the self-regulation becomes, the more precise the general legal principles for particu-
lar activities or sectors (good practice codes) appear. With regard to the OECD 2011 
Guidelines, this idea was expressed in the statement: “The capacity of multinational 
enterprises to promote sustainable development is much greater when trade and in-
vestment are carried out in open, competitive and properly regulated markets”33.

In this context, there are concepts to support soft regulation of responsible 
business conduct through appropriate legislative solutions, including settlements 
for CSR compliance by introducing a reporting obligation (so-called non-financial 
reporting)34. This obligation is intended to motivate businesses to take into account 
the impact of their activities on the environment, and to publish CSR reports - to 
develop public awareness and moral pressure on businesses and to convince them of 
the value of socially responsible business also in terms of economic accountability. 
The direction of strengthening the effectiveness of the Guidelines is now a prior-
ity: improving the cost-benefit measurement system of responsible business is the 
content of the development plan for the OECD Guidelines for Multinational Enter-
prises35.

33 OECD (2011). Foreword, 5.
34 Vide: Directive 2014/95 / EU of the European Parliament and of the Council of 22 October 2014 
amending Directive 2013/34 / EU on the disclosure of non-financial information and diversity informa-
tion by certain large entities and groups (Non-Financial Information Disclosure Directive) and imple-
menting to the Polish law Act of 15 December 2016 amending the Act of 29 September 1994 on Account-
ing, Journal of Laws No. 1994 No. 121 pos. 5. More on this subject: M. Strzelczak, Nowe obowiązki prawne 
związane z ujawnianiem informacji niefinansowych i polityki dotyczącej różnorodności, Thematic analysis 
2017/1, www.mf.gov.pl/c/document_library/get_file?uuid=2d9f133c-75a9-4541 [access: 9.09.2017].
35  See: Measuring the impact of responsible business conduct, rozdział VI Raportu: OECD (2017), An-
nual Report on the OECD Guidelines for Multinational Enterprises 2016, http://mneguidelines.oecd.
org/2016-Annual-Report-MNE-Guidelines-EN.pdf [access: 9.09.2017]; see also: M. Suska, Społeczna 
odpowiedzialność biznesu – studium porównawcze reżimów prawnych, “Yearbooks of Administration 
and Law” XVI/2, p. 299 and following.
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Globalization processes need global solutions. In this field, soft law solutions 
have much better chances of implementation than difficult and often impossible 
to agree and introduce legal solutions according to traditional methods, eg by con-
ventional means. The undoubted merit of the OECD Guidelines is their complex 
character - they point to the most important problems in the field of foreign inves-
tors in host countries, which should be of interest to the national legislature. Their 
core value is related to the dissemination of knowledge, especially among future 
foreign investors in Poland and abroad, as well as local communities affected by the 
undertaken economic undertakings. In this area the National Contact Point has 
a lot to do.

It is worth pointing out that the current developments in Poland- increased in-
terest in both foreign investments in Poland and investments of Polish companies 
abroad, and at the same time growing criticism of Poland‘s agreements on mutual 
support and protection of investment, will probably increase interest in regulating 
this area, through the “soft” regulation system proposed by the OECD Guidelines 
and improving its functioning on the Polish market.
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Summary: The subject of the article is the analysis of the regulation of the behavior of for-
eign investors on the markets of the host countries by the recommendations contained in 
the OECD Guidelines for Multinational Enterprises and attempt to assess the effectiveness of 
such solution and its adequacy to the needs and challenges connected with the processes 
of globalization. Analysis leads to the conclusion that, while the content of the recommen-
dations included in the OECD Guidelines 2011 takes account of the most pressing issues 
in the area of the functioning of the transnational enterprises, in particular in the field of 
investment activity, however, legally non-binding nature of the rules makes this system not 
sufficiently effective.
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WYTYCZNE OECD JAKO PRÓBA REGULACJI ZACHOWAŃ 
INWESTORÓW ZAGRANICZNYCH

Streszczenie: Przedmiotem opracowania jest analiza regulacji zachowań inwestorów zagra-
nicznych na rynkach krajów przyjmujących poprzez zalecenia zawarte w Wytycznych OECD 
dla przedsiębiorstw wielonarodowych oraz próba oceny skuteczności takiego rozwiązania 
i jego adekwatności do potrzeb i wyzwań, jakie niosą z sobą procesy globalizacji. 
Przeprowadzona analiza prowadzi do wniosku, że wprawdzie treść zaleceń zamieszczonych 
w Wytycznych OECD 2011 uwzględnia najbardziej palące problemy występujące w obszarze 
funkcjonowania przedsiębiorstw transnarodowych, w  szczególności – w  zakresie działal-
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ności inwestycyjnej, jednak niewiążący prawnie charakter przyjętych zasad powoduje, że 
system regulacji zachowań inwestorów, którego podstawę stanowią Wytyczne, nie zapewnia 
dostatecznie skutecznie ich przestrzegania. 

Słowa kluczowe: wytyczne OECD, przedsiębiorstwa wielonarodowe, inwestycje zagranicz-
ne, społeczna odpowiedzialność biznesu
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SYSTEM OF SANCTIONS IN REGULATION 2016/679- 
GENERAL OBSERVATIONS AND REMARKS 

REGARDING EMPLOYMENT

INTRODUCTION

Currently we are living in the world in which information itself became the sub-
ject of trade. It is the information that very often decides about the success or failure 
of an enterprise. The case is not controversial when mentioned information regards 
entities traditionally not perceived as having a personal and individual interest in 
protecting the private aspect of everyday life and functioning. Problems arise when 
the information that is of our interest regards human beings, who very often on 
a daily basis perform multiple roles- some of them are strictly private and some to 
a full extent are of a public character. 

* M.Sc.; Trainee attorney at the District Chamber of Legal Counsels in Cracow.
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Law acting as a postulating factor is supposed to create specific safeguards of 
this part of our life that is not directly meant to be revealed to the others. The cur-
rent level of protection of information regarding human beings on the European 
level was to a  huge extent insufficient when it came to performing its suggested 
role- ensuring that personal aspects of our lives were not processed in a way that 
was based on a legitimate interest of either person whose personal data is referred 
to or the society itself which took form of a provisions of law that were to be a basis 
for the processing of personal data.

It was this insufficiency of protection and anachronism of regulations that was the 
main factor which motivated the European Legislator to create a completely new piece 
of legislation- legislation taking into consideration the state of current technological de-
velopment and way of conducting business, very often reaping benefits from systematic 
insufficiencies of the whole system of personal data protection applicable throughout 
the European Union. As a result there was adopted the Regulation (EU) 2016/679 of the 
European Parliament and of the Council of 27 April 2016 on the protection of natural 
persons with regard to the processing of personal data and on the free movement of 
such data, and repealing Directive 95/46/EC (later referred to as GDPR).

The idea of unification and creating of the uniform standards of personal data 
protection in the European Union was a reason because of which the instrument 
of a regulation was chosen as the way of implementing new solutions. By doing so, 
the Member States of the European Union were given the smallest- if any- amount 
of place for individual activity in terms of implementing and changing the overall 
shape of European provisions of personal data protection. GDPR is about to enter 
into force on May 25, 2018.

The Polish personal data protection regulation is mostly based on the Personal Data 
Protection Act of August 29, 1997 (Journal of Laws of 1997 No. 133, item 883). The men-
tioned regulation came into force on April 30, 1998. Almost 20 years that have passed 
between its adoption and present time resulted in its outdating. That is why an ‘update’ 
of the whole system of protection of personal data from the point of view of the Polish 
legal system will be seen more like a revolution rather than evolution1. 

It is undisputable that employment is one of those legal relationships that ac-
company most of us through almost all of our adult years. It is safe to say that the 
labor law, together with the widely understood civil law are those areas of law that 
regulate our lives. In this article I would like to indicate the third- newly created- 
area of law that is to play a huge part in our everyday existence directly by giving 
us specified and precise rights with corresponding with them duties encumbering 
other entities. Due to the obvious limits of this work I would like to focus on chosen 
aspects of this part where the labor law meets the regulations regarding the personal 

1  http://tvn24bis.pl/z-kraju,74/maciej-kawecki-z-resortu-cyfryzacji-o-zmianach-w-ochronie-danych,743005.html
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data protection with special attention paid to the potential sanctions that threat the 
entities processing personal data.

ISSUES CONNECTED WITH THE PRACTICAL APPLICABILITY 
OF DIRECTIVE 95/46/EC.

As it was mentioned before, before the introduction of the GDPR, common 
rules of processing and protecting of personal data within the European Union were 
based on the piece of legislation taking the form of a directive (Directive 95/46/EC, 
later referred to as: the Directive).

According to Article 288 of the Treaty on the Functioning of the European Un-
ion: ‘a directive shall be binding, as to the result to be achieved, upon each Member 
State to which it is addressed, but shall leave to the national authorities the choice of 
form and methods’.

This situation resulted in the fact that all the Member States of the European 
Union were obliged to implement the provisions of the Directive into their national 
legal systems with reservation that those ‘local solutions’ have to be coherent with 
solutions and safeguards included in the Directive2. Thus, it was ensured that in 
every piece of national legislation implementing provisions of the Directive the 
minimum level of the personal data protection was always guaranteed. 

However, the introduction of any additional regulations regarding the personal 
data protection by the Member States in the course of the process of implementa-
tion resulted in divergences in the system of personal data protection in the Euro-
pean Union. Solely by the way of example there can be mentioned differences in 
such areas as:

1. Criteria for the processing of personal data in accordance with the pro-
visions of law – they tend to differ from one country to another (some countries 
have repeated in their national legislations criteria in the same way as the Direc-
tive, whereas some tend to specify particular rules of processing of personal data in 
a more detailed manner3),

2. General principles of liability for the violation of the provisions regarding 
personal data protection, together with the types of potential sanctions that can be 
applied (including types of damages and their height) were left to be regulated by 
the national legal systems4 (chapter III of the Directive). Naturally this resulted in 
the significant differentiation of the potential severity of punishment. Some coun-

2  List of national regulations implementing the provisions of the Directive can be found at: http://
ec.europa.eu/justice/data-protection/law/status-implementation/index_en.html.
3 D. Korff, Data protection laws in the EU: The difficulties in meeting the challenges posed by global social 
and technical developments, 2010, p. 69, available at: http://ec.europa.eu/justice/data-protection/docu-
ment/studies/files/new_privacy_challenges/final_report_working_paper_2_en.pdf.
4 Ibidem, p. 94.
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tries were recognized as ‘more favourable’ for conducting activities that were caus-
ing a higher potential risk for the violation of the provisions regarding the personal 
data protection.

3. The status of the Supervisory Authorities tends to differ within the European 
Union5. As Member States were obliged to determine the status and powers of the 
Supervisory Authorities (Article 28 of the Directive) it is natural that their ability to 
successfully apply appropriate countermeasures in the case of the violation of the per-
sonal data protection is a matter of being explicitly authorized to do so by a particular 
Member State. This resulted in significant differences in effectiveness of ensuring that 
the provisions of law regarding the personal data protection are obeyed.

THE SYSTEM OF SANCTIONS IN THE GDPR

Regulation 2016/679 is introducing a completely new system of duties and obli-
gations encumbering entities that process personal data. This whole change of atti-
tude towards the protection of personal data is so different from what was practiced 
before that it would be naive for the European Legislator to assume that all the enti-
ties processing personal data of subjects located within the territory of the European 
Union would adhere to the new provisions of law only because of its relevance and 
authority of the body introducing the GDPR. That is why in the provisions of the 
GDPR there is included a completely new and complex system of sanctions that are 
to be applied in the case of violation of the provisions of the Regulation. 

REGIME OF SEEKING FOR REMEDIES BASED ON THE CIVIL LAW

From the Polish point of view the additional novelty featured in the GDPR is the 
fact that now a piece of legislation regarding the protection of personal data express-
ly allows for simultaneous filing of concurrent claims regarding both the protection 
on the basis of the GDPR and the obtaining of the judicial remedy in the Court in 
the case of the violation of the provisions of the GDPR that caused infringement of 
the rights of a person seeking for the compensation. 

From the analysis of Article 79 of the GDPR there comes the conclusion that 
the mentioned parallel claim shall be filed at a competent court and be reviewed 
on the basis of the provisions of the civil- not administrative- procedure with all 
its consequences, including the type of potential remedies that can be awarded to 
compensate the suffered damage. However, the GDPR is specific when it comes 
to compensating the suffered damage. According to Article 82 paragraph 1 of the 
GDPR, in the case of the suffered damage, both material and non-material, the per-

5  Ibidem, p. 102.
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son affected by the actions of the data controller or data processor shall be entitled 
to receive compensation (monetary) for the whole damage. Any other type of com-
pensation can be pursued on the basis of the provisions of the civil law, e.g. Article 
24 of the Civil Code6.

What has to be mentioned is the fact that in the draft of the new Polish Per-
sonal Data Protection Act7 proposed in its partial form on March 28, 2017 it is 
determined that it is the Regional Court that will be proper for deciding about the 
abovementioned cases (article 56 of the Act).

That is why it is justified to say that according to the GDPR, the liability of an 
entity in the case of the violation of its provision can be divided into the administra-
tive and civil liability, each of them completely independent from the other. 

ADMINISTRATIVE REGIME OF SEEKING FOR REMEDIES

As it was mentioned before, in the case of the civil liability possible damage can 
be compensated in accordance with the provisions of the civil law. However, when it 
comes to the administrative liability, the sanctions that potentially can be incurred 
by the ‘wrongdoer’ in the course of this proceeding are original and distinctive. 
Generally, they can be divided into 2 groups: fines (for the purposes of this article 
called: monetary sanctions) and corrective powers (for the purposes of this article 
called: nonmonetary sanctions). What has to be explicitly mentioned and under-
lined is the fact that monetary and nonmonetary sanctions can be imposed simul-
taneously (article 83 paragraph 2 of the GDPR). The fact of imposing a monetary 
sanction does not necessary mean that the caused ‘wrong’ is completely covered by 
it. The possibility of imposing all of the nonmonetary sanctions described in the 
GDPR also potentially exists.

Such an approach in the Polish reality is a  complete novelty. Previously in the 
Personal Data Protection Act, the idea of the monetary compensation for the viola-
tion of the provisions of the law regulating the processing of personal data was not 
seen as a proper way of enforcing the desired behaviors of those processing personal 
data. Instead, Polish authorities took more criminal based approach in enforcing an 
appropriate level of protection when it came to the duties of data controllers and data 
processors as sanctions of such a character were (and still are- until May 25, 2018) 
to be imposed on those violating the provisions of the Personal Data Protection Act.

The mentioned administrative-based sanctions are imposed on the basis of ad-
ministrative decisions. According to Article 78 of the GDPR, every legally binding 
decision of the supervisory authority can be subjected to the control of the respec-
tive (administrative) court. 

6  Civil Code of April 23, 1964 (Journal of Laws of 1964 No. 16, item 93).
7  Available at: https://mc.gov.pl/files/projekt_ustawy_o_ochronie_danych_osobowych_28.03.2017.pdf.
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In the draft of the new Polish Personal Data Protection Act of March 28, 2017 it 
is determined that there will be appointed a new administrative authority responsi-
ble for handling the proceedings regarding the violation of the provisions of the law 
regarding the personal data protection- President of the Personal Data Protection 
Office (Article 15 paragraph 1 of the Act). Also the abovementioned proceedings 
are projected to be only one-instance (article 15 paragraph 2 of the Act).

AUTHORITIES COMPETENT TO CONDUCT THE PROCEEDINGS

When it comes to establishing the appropriate administrative authority that is to is-
sue the abovementioned decisions, article 4 paragraph 22 of the GDPR determines that:

‘The supervisory authority concerned’ means a supervisory authority which is con-
cerned by the processing of personal data because:

•	 the controller or processor is established on the territory of the Member State 
of that supervisory authority;

•	 data subjects residing in the Member State of that supervisory authority are 
substantially affected or likely to be substantially affected by the processing; or a com-
plaint has been lodged with that supervisory authority.

The mentioned principle regarding the competent jurisdiction of a respective su-
pervisory authority is subject to change in the case of the processing of personal data 
having a cross-border character, understood as (article 4 paragraph 23 of GDPR):

•	 processing of personal data which takes place in the context of the activities of 
establishments in more than one Member State of a controller or processor in the Un-
ion where the controller or processor is established in more than one Member State; or

•	 processing of personal data which takes place in the context of the activities of 
a single establishment of a controller or processor in the Union but which substantially 
affects or is likely to substantially affect the data subjects in more than one Member State.

In the case of the presence of the abovementioned circumstances, more than 
one of the supervisory authorities appointed in every Member State of the European 
Union normally would be seen as competent for issuing the decision imposing the 
sanctions. That is why in article 56 paragraph 1 of the GDPR there was introduced 
the institution of a  lead supervisory authority understood as the supervisory au-
thority of the main establishment or of the single establishment of the controller or 
processor and which shall be competent to act as the lead supervisory authority for the 
cross-border processing carried out by that controller or processor.

What can be troublesome in practice is the fact that the prerequisites of activat-
ing and determining the competence of the lead supervisory authority are based on 
imprecise terms, such as the substantial affect that can cause deeming processing 
personal data as having cross-border character or the main establishment of the 
controller or processor, according to which the respective national supervisory au-
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thority shall be appointed as a lead supervisory authority.
In the case of determining the place of the main establishment of the control-

ler or processor, helpful guidelines can be found in Article 4 paragraph 16 of the 
GDPR, according to which the ‘main establishment’ means:

•	 As regards a controller with establishments in more than one Member State, 
the place of its central administration in the Union, unless the decisions on the pur-
poses and means of the processing of personal data are taken in another establishment 
of the controller in the Union and the latter establishment has the power to have such 
decisions implemented, in which case the establishment having taken such decisions is 
to be considered to be the main establishment;

•	 As regards a processor with establishments in more than one Member State, the 
place of its central administration in the Union, or, if the processor has no central admin-
istration in the Union, the establishment of the processor in the Union where the main 
processing activities in the context of the activities of an establishment of the processor take 
place to the extent that the processor is subject to specific obligations under this Regulation.

When it comes to the examination whether the processing of personal data can 
be of a ‘substantial impact’, according to document no. 244 of Article 29 of the Data 
Protection Working Group8 every single time the following should be taken into 
consideration e.g.:

•	 Possibility or likeliness to cause damage, loss or distress to individuals; 
•	 Likeliness to have an actual effect on individuals in terms of limiting the rights 

or denying an opportunity;
•	 Possibility or likeliness to affect individuals’ health, well-being or peace of mind;
•	 Leaving individuals open to discrimination or unfair treatment; 
•	 Creating embarrassment or other negative outcomes, including reputational 

damage; or 
•	 Involving the processing of a wide range of personal data.

NONMONETARY SANCTIONS FOR THE VIOLATION 
OF THE GDPR PROVISIONS

The nonmonetary sanctions are listed in article 58 paragraph 2 of the GDPR. They 
include powers of the respective supervisory (or leading supervisory) authority to:

•	 issue warnings to a controller or processor that intended processing operations 
are likely to infringe the provisions of this Regulation;

•	 issue reprimands to a controller or a processor where the processing operations 
have infringed the provisions of this Regulation;

•	 order the controller or the processor to comply with the data subject’s requests 
to exercise his or her rights pursuant to this Regulation;

8 http://ec.europa.eu/information_society/newsroom/image/document/2016-51/wp244_en_40857.pdf.
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•	 order the controller or processor to bring the processing operations into com-
pliance with the provisions of this Regulation, where appropriate, in a specified man-
ner and within a specified period;

•	 order the controller to communicate a personal data breach to the data subject;
•	 impose a temporary or definitive limitation including a ban on processing;
•	 order the rectification or erasure of personal data or restriction of processing and 

the notification of such actions to recipients to whom the personal data have been disclosed 
•	 withdraw a certification or to order the certification authority to withdraw 

the issued certification, or to order the certification authority not to issue the certifica-
tion if the requirements for the certification are not or are no longer met;

•	 impose an administrative fine, in addition to, or instead of the measures re-
ferred to in this paragraph, depending on the circumstances of each individual case;

•	 order the suspension of data flows to a recipient in a third country or to an 
international organization.

MONETARY SANCTIONS FOR THE VIOLATION 
OF THE GDPR PROVISIONS

The monetary sanctions are regulated by article 83 of the GDPR. The regulation 
itself provides that the violation of its provisions can be qualified as punishable by 
an administrative fine amounting:

•	 up to 10 000 000 EUR, or in the case of an enterprise, up to 2 % of the total 
worldwide annual turnover of the preceding financial year, whichever is higher, or

•	 up to 20 000 000 EUR, or in the case of an enterprise, up to 4 % of the total 
worldwide annual turnover of the preceding financial year, whichever is higher.

The qualification for the first or second type of sanctions directly depends on the 
kind of the provisions of the GDPR that were violated by the infringer.

Thus, e.g. the following violations (article 83 paragraph 4 of GDPR) are punish-
able by the “lower” fine:

•	 duty to cooperate with the supervisory authority;
•	 lack of the notification of infringement of the personal data protection to 

the supervisory authority;
•	 lack of the notification of infringement of the personal data protection to 

the person concerned;
•	 the processing of the data without the authorization of the data controller 

or data processor;
•	 precluding or impeding the data protection officer from performing his du-

ties.
The following are seen as more detrimental and as such punishable by harsher 

sanctions e.g. (article 83 paragraph 5 of GDPR):
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•	 violation of basic principles of the processing of personal data;
•	 processing of personal data without consent of the concerned person;
•	 improper form of obtaining consent to process personal data or creating 

obstructions in withdrawing consent;
•	 violation of the rights to correct the processed personal data;
•	 violation of the rights to delete the processed data;
•	 violation of the rights to restrict the processed data;
•	 violation of the rights to transmit or obtain the processed data in an ap-

propriate form 
•	 violation of the provisions of the GDPR in terms of the processing of per-

sonal data in the context of employment. 
Additionally, the non-compliance with an order of the supervisory authority 

imposing the nonmonetary sanctions shall be subject to administrative fines up to 
20 000 000 EUR, or in the case of an enterprise, up to 4 % of the total worldwide 
annual turnover of the preceding financial year, whichever is higher (article 83 para-
graph 6 of the GDPR).

Article 83 paragraph 3 of the GDPR provides that in the case of a controller or 
processor intentionally or negligently infringing several provisions of the GDPR in the 
course of the same or linked processing operations, the total amount of the administra-
tive fine shall not exceed the amount specified for the gravest infringement. So if the 
processor or data controller commits several infringements of the GDPR provisions 
that are not in the relation to each other, sanctions for them can be imposed inde-
pendently. It seems the most probable that the upper limit of the overall height of 
the fine should be designated by the objectives of the sanctions, as discussed below.

When it comes to the monetary sanctions, according to motif 151 and article 
83 paragraph 1 of the GDPR, the imposed monetary sanctions are to be ‘effective, 
proportionate and dissuasive’. 

As for the effectiveness of the sanctions, it is safe to assume that they have to 
be imposed in such a height that would compensate for all of the ‘wrong’ that was 
caused by the violation. 

In the case of the proportionality, a similar institution can be found in the doc-
trine of the criminal law, where the amount of fine (penalty) imposed on the one 
committing the crime cannot be lower than the social noxiousness of the act and at 
the same time cannot exceed the amount determined by the guilt of the wrongdoer9. 
Similarly, it would be logical for the authorities imposing fines mentioned in the 
GDPR to use a similar mechanism in determining the amount of monetary sanc-
tions for the violation of the provisions of the GDPR.

9  W. Wróbel, A. Zoll, Polskie prawo karne. Część ogólna, Kraków 2013, p. 328, 504-505.
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Finally, the dissuasiveness of the sanctions is something that especially at the very 
initial stage of functioning of the GDPR will cause a lot of troubles both for the au-
thorities imposing the sanctions and the entities subjected to the duty of paying fines. 
Once again turning to the doctrine of the criminal law the ideas of general and indi-
vidual prevention10 are logical to be applied here. From the point of view of the per-
sonal data protection, the idea of individual prevention would mean that the sanction 
imposed on the subject violating the provisions of the GDPR is supposed to be of such 
a character and height that it would act as a deterring factor for the further violation 
of provisions regulating the protection of personal data. The sanction imposed at the 
lower height will be simply seen by the ‘wrongdoer’ as a mere inconvenience in con-
ducting its business activity. General prevention in the field of sanctions imposed on 
the basis of the GDPR would mean that other subjects acting in the similar field to the 
one, in which our ‘wrongdoer’ acted upon receiving information on the height and 
character of the sanctions imposed for acts similar to those committed by them will 
correct their behavior thus starting to act in compliance with the GDPR.

In the course of establishing the height of the monetary sanctions for the viola-
tion of the provisions of the GDPR, according to the Regulation itself (article 83 
paragraph 2 of the GDPR) the following should be taken into consideration e.g.:

•	 the nature, gravity and duration of the infringement taking into account the 
scope or purpose of the processing concerned as well as the number of data subjects 
affected and the level of the damage suffered by them; 

•	 the intentional or negligent character of the infringement;
•	 any action taken by the controller or processor to mitigate the damage suffered 

by data subjects; 
•	 any relevant previous infringements by the controller or processor;
•	 the categories of personal data affected by the infringement;
•	 (…).

PRINCIPLES OF THE PERSONAL DATA PROCESSING 
FORESEEN BY THE GDPR

The GDPR in article 5 expressly sets out basic principles, on which every single 
act of processing of personal data should be based. As a general rule, compliance 
with those principles should automatically render the mentioned processing con-
sistent with the GDPR and make the processor or data controller safe from any 
potential sanctions threatening him.

Those principles state that personal data shall be:
•	 processed lawfully, fairly and in a transparent manner in relation to the data 

10  Ibidem, p. 41.
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subject (‘lawfulness, fairness and transparency’);
•	 collected for specified, explicit and legitimate purposes and not further pro-

cessed in a manner that is incompatible with those purposes; further processing for 
archiving purposes in the public interest, scientific or historical research purposes or 
statistical purposes shall (…) not be considered to be incompatible with the initial 
purposes (‘purpose limitation’);

•	 adequate, relevant and limited to what is necessary in relation to the purposes 
for which they are processed (‘data minimization’);

•	 accurate and, where necessary, kept up to date; every reasonable step must be 
taken to ensure that personal data that is inaccurate, having regard to the purposes for 
which it is processed, is erased or rectified without delay (‘accuracy’);

•	 kept in a form which permits the identification of data subjects for no longer 
than is necessary for the purposes for which the personal data is processed; personal 
data may be stored for longer periods insofar as the personal data will be processed 
solely for archiving purposes in the public interest, scientific or historical research pur-
poses or statistical purposes (…) subject to the implementation of the appropriate tech-
nical and organizational measures required by this Regulation in order to safeguard 
the rights and freedoms of the data subject (‘storage limitation’);

•	 processed in a manner that ensures appropriate security of the personal data, 
including protection against unauthorized or unlawful processing and against ac-
cidental loss, destruction or damage, using appropriate technical or organizational 
measures (‘integrity and confidentiality’).

•	 the controller shall be responsible for, and be able to demonstrate compliance 
with, paragraph 1 (‘accountability’).

Below I would like to outline the key issues related to chosen principles of the 
processing of personal data that can have an impact on the whole system of the pro-
cessing personal data and documents produced and gathered by employers in the 
course of employment.

PURPOSE LIMITATION

Employers usually obtain the information regarding the employees at the very 
beginning of employment on the basis of the provisions of article 221 of the Labor 
Code11. It is not uncommon that in the course of the employment within the com-
pany there are created procedures requiring the input of some of the information 
about the employees. A frequent practice is that the employers in the mentioned 
circumstances come into the conclusion that if they already possess the data of this 
kind, it is correct to use it in whatever manner they want. On the basis of the GDPR 

11 Labor Code of June 26, 1974 (Journal of Laws of 1974 No. 24, item 141).
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this practice will be completely unacceptable. The further processing of this data 
without the provided compliance with the procedure of the proper gathering of it 
will be seen as a direct violation of the provisions of the GDPR.

STORAGE LIMITATION

This principle shall be applied in a way similar to the previous one. Data pro-
cessors and data controllers should not keep personal data regarding persons con-
cerned for a period longer than one initially justified by the purpose of gathering of 
the data. In terms of employment this principle can find its use e.g. for regulating 
the period of keeping CVs of candidates to work. As soon as the procedure of re-
cruitment for a job they applied for is finished, the CVs containing the personal data 
should be destroyed or deleted unless there exists another basis for its processing, 
however the principle of storage limitation still will be fully applicable but this time 
for the purpose, other than the initial procedure of the recruitment. 

DATA MINIMIZATION

It is a common practice, especially in big companies to create and keep doc-
uments solely for the internal, business or marketing related purposes. In reality 
there is possible a scenario, in which the same set of information regarding an em-
ployee is kept e.g. in the HR department, sales department and logistics department 
where as justification there is quoted the fact that such a practice makes functioning 
of a company easier as departments do not have to send requests to each other to 
obtain some of the information- it is simply easier for them to keep all the possible 
information regarding the employee ‘just in case’. According to the GDPR this prac-
tice will be inadmissible. Relatively long ‘vacatio legis’ set for by the GDPR to enter 
into force was meant exactly for the purpose of making it possible for everyone to 
provide the compliance of procedures regarding the processing of the personal data 
with its provisions. This includes a change in the way of operating within the com-
panies in order to introduce such a system that would be both effective in terms of 
protecting personal data and convenient for the employers and employees when it 
comes to performing running processes in the company.

INTEGRITY AND CONFIDENTIALITY

Another novelty contained in the GDPR consists of the introduction of the prin-
ciples named as ‘privacy by design’ and ‘privacy by default’12 that can be derived from 
article 23 of the GDPR. In terms of the practical application, the principle of ‘privacy by 

12  http://www.eudataprotectionregulation.com/data-protection-design-by-default.
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design’ means that all the systems and procedures used to process personal data (includ-
ing that in the course of employment) must be designed in such a way that would ensure 
the biggest possible safety of the processed data. The level of protection, however, does 
not have to be absolute. It is obvious that together with development of technology, new 
ways of obtaining of an illegal access e.g. to IT systems will be created. The mentioned 
‘privacy by design’ has to guarantee that every single time a compromise between the 
provided safety of the data and practical applicability of the system will be found (e.g. in 
the hypothetical situation the absolute safety of the data can be guaranteed by restricting 
the access to it only to one employee, however, such a solution would render day-to-day 
operations of an enterprise impossible – that is why by design the access to data should 
be granted only to a verified and finite group of employees who at the same time possess 
all the necessary tools to ensure the safety of the data).

When it comes to the ‘privacy by default’- this rule will find the widest range of 
applications in the IT systems. Essentially it means that systems and procedures re-
garding the processing of personal data should be created in such a way that would 
guarantee safety of the data without the need of any actions or interferences re-
quired from the part of persons concerned. Exemptions from the default protection 
of personal data, consisting of e.g. giving consent to process personal data or sharing 
some of the information should require positive and expressed actions (for instance 
sharing of the data included in the employee’s timetable maintained in a digital form 
by default should be impossible, sharing this information with other employees e.g. 
in order to inform them about business trips should require performing specific 
actions by the person, whose information is included in the mentioned timetable).

GUIDELINES

One of the advantages that are attributed to the GDPR is that it is seen as an ‘in-
telligent act’13. This quality was achieved by creating the provisions of the Regulation 
in such a way that they do not directly refer to certain and specific technical solu-
tions or manners of handling the procedures of the processing of personal data. In 
the Polish reality one of the accusations made against the Personal Data Protection 
Act and the whole system of regulating the protection of personal data in Poland 
was that it was too specific and concrete. The Regulation of the Ministry of the Inte-
rior and Administration of April 29, 2004 on the documentation of the processing 
of personal data and technical and organizational requirements that should be met 
by the devices and IT systems used for processing of personal data (Journal of Laws 
of 2004 No. 100, item1024) is a  great example of such an overregulation. In the 
mentioned regulation there are listed the requirements regarding even the length of 

13   http://gdpr.pl/rodo-iso-wywiad-dr-maciejem-kaweckim-koordynatorem-krajowej-reformy-och-
rony-danych-osobowych.
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a password used to enter the IT system where the personal data is processed. Such 
an attitude is impractical in such a way that in the case of change in the state of the 
technical development, meeting the requirements indicated in the regulation will 
not necessarily mean that the sufficient level of protection is provided. That is why 
the GDPR abandoned such an approach. Instead the Regulation outlined the gen-
eral rules of the processing of personal data that is to be ‘completed’ by formally not 
binding recommendations and directions of the proper conduct. Every single time 
it is the data controller and data processor that have to assess whether their conduct 
is within the appropriate level of the protection of personal data. A great example 
of those ‘tips’ are documents issued by Article 29 Working Group14, where key is-
sues for personal data protection are explained and subjected to an analysis. Below 
I would like to quote some of the standpoints from the opinions of Article 29 Work-
ing Group that can be useful for the assessment of the correctness of the processing 
of personal data in the course of employment.

In the opinion 2/2017 on data processing at work adopted on 8  June 201715 
the Working Group decided to complete and adjust its previous opinion 8/2001 
on the processing of personal data in the employment context (WP48)16, and the 
2002 Working Document on the surveillance of electronic communication in the 
workplace (WP55)17. Such a decision was motivated by the significant change in the 
state of the development of technology, which also had a huge impact on technical 
measures available to employers to control their employees.

PROCESSING OF THE DATA IN THE COURSE OF RECRUITMENT

When it comes to the practice of using profiles of potential employees in social 
media as a source of ‘input’ information used for the process of selecting the best 
candidates for a job, the Working Group took a clear position that such a behavior 
is inadmissible. Employers have to clearly outline the private aspect of the life of em-
ployees and in no event interfere with it in the course of employment. This attitude 
is currently prevailing when it comes to the protection of personal data regarding 
employees and is repeated in the official positions of the Working Group regarding 
all the aspects related to processing of personal data in the course of employment. 

14  Those documents are available at: http://ec.europa.eu/justice/data-protection/article-29/documen-
tation/opinion-recommendation/index_en.htm.
15  Available at: http://www.giodo.gov.pl/pl/file/12460.
16  http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-recommendation/
files/2001/wp48_en.pdf.
17  http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-recommendation/
files/2002/wp55_en.pdf.
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MONITORING OF THE EMPLOYEES 

Currently, due to the almost indefinite range of measures available to the em-
ployers, the employees, understood as a ‘weaker’ party in the employment relation-
ship should be covered by a special care in terms of the scope of the surveillance 
measures applied to monitoring the way they perform their work.

As currently most of the work that is seen as requiring some kind of monitoring 
and direct insight into requires using computers and different types of IT systems, 
the Working Group focused directly on issues that potentially have the biggest neg-
ative impact on the field of the processing of personal data regarding the employees. 
Summing up the position of the Working Group, it can be said that even though 
monitoring of an inbound and outbound traffic to the computer of the employee is 
possible and under some circumstances can be justified (e.g. when it is not possible 
to block the employee’s access to some type of data and the same data is of a great 
importance to the employer) this solution is possible to a limited extent and should 
be applied only if the ‘physical’ blockage of transmitting the important data or ac-
cess to the specified type of websites or parts of the IT system is not possible.

As a justification the Working Group quoted that it is better to stop employees 
from infringing of the employer’s justified interest by simply not giving them meas-
ures to do so (e.g. by blocking their access to some webpages) rather than giving 
them free hand to do whatever they want with simultaneous restriction that their 
actions will be monitored all the time.

GPS TRACKING

It is a common practice to enable the employees to use company cars made avail-
able to them in order to perform their professional duties also in their private time. 
This fact itself does not raise concerns in terms of the protection of personal data of the 
employees. What is of a great importance in this field is the fact that those cars generally 
are equipped with devices monitoring the location of the vehicle, its speed, operating 
parameters and other extraordinary events. Gathering this information from the period 
of time when a person operating the vehicle acts as an employee is correct (after meet-
ing specified requirements). Troubles arise when this information is gathered from the 
time when the vehicle is used as a private means of transport. According to the Working 
Group it is inadmissible for the employer not only to process this information but also 
even to come into its possession. In practice it means that there has to be implemented 
a technical solution that would completely turn off the transmission of the data from 
the monitoring device in the period of the private use of the entrusted vehicle. From 
a practical point of view and taking into consideration the fact that monitoring devices 
are implemented also in order to track a car in the case of a potential theft, the idea ac-
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cording to which this device would have to be turned off in the time of a private use of 
a car would render installing GPS trackers rather troublesome. 

SUMMARY

It is undisputable that after May 25, 2018 the whole system of the personal data 
protection in the European Union will be subject to a  complete and significant 
change. The Regulation brings with itself not only new obligations and rights but 
also potential fines threatening the data controllers and data processors. Due to the 
frequency and scope of the processed personal data within the existence of the em-
ployment relationship, the employers are particularly exposed to the risk of bearing 
the liability for infringing the provisions of the GDPR. That is why they are those 
subjects that should to the full extent make use of the long ‘vacatio legis’ provided 
by the GDPR and adjust their procedures of the processing of personal data to the 
requirements imposed by the provisions of the Regulation.
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Summary: The aim of this article is to familiarize the Reader with the outline of the General 
Data Protection Regulation 2016/679 with a special emphasis put on its part that will be the 
most troublesome for the entities processing the personal data- monetary and nonmonetary 
sanctions. It is undoubted that never before have we faced a piece of legislation that can be of 
such a big importance not only because of the scope of its regulation but also because of its 
potential detrimental effects for the functioning of the market seen from the point of view of 
penalties threatening those processing the personal data. Due to the commonness of the em-
ployment relationships I decided to make them the basis for my reflections concerning the 
topic. It is even more relevant as the revolutionary character of the General Data Protection 
Regulation also results from the change in the attitude towards instructions and guidelines 
specifying the minimal scope of the protection of the processed personal data.

Keywords: personal data, General Data Protection Regulation 2016/679, sanctions, process-
ing personal data, personal data in employment, personal data protection

SYSTEM SANKCJI W ROZPORZĄDZENIU 2016/679 – OGÓLNE 
SPOSTRZEŻENIA I UWAGI DOTYCZĄCE ZATRUDNIENIA

Streszczenie: Celem niniejszego artykułu jest zapoznanie Czytelnika z zarysem Rozporzą-
dzenia o Ochronie Danych Osobowych 2016/679, ze szczególnym naciskiem na tę jego część, 
która będzie najbardziej problematyczna dla podmiotów przetwarzających dane osobowe 
– sankcji pieniężnych i niepieniężnych. Niewątpliwie nigdy wcześniej nie mieliśmy do czy-
nienia z regulacją, która może mieć tak duże znaczenie nie tylko z powodu zakresu swojego 
normowania, ale także z powodu potencjalnych negatywnych skutków dla funkcjonowania 
rynku rozpatrywanych z punktu widzenia kar grożących podmiotom przetwarzającym dane 
osobowe. Z powodu powszechności stosunków zatrudnienia zdecydowałem się, by oprzeć 
na nich moje rozważania dotyczące tematu. Zabieg ten jest jeszcze bardziej aktualny z uwagi 
na fakt, iż rewolucyjny charakter Rozporządzenia o Ochronie Danych Osobowych wynika 
również ze zmiany podejścia do instytucji instrukcji i wytycznych określających minimalny 
zakres ochrony przetwarzanych danych.

Słowa kluczowe: dane osobowe, Rozporządzenie o Ochronie Danych Osobowych 2016/679, 
sankcje, przetwarzanie danych osobowych, dane osobowe w zatrudnieniu, ochrona danych 
osobowych
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Dariusz Rozmus*
The Arctic – the place of the future1

CONFLICT ON THE RIGHT TO USE MINERAL 
RESOURCES ON SVALBARD – AN OUTLINE

INTRODUCTION 
 
The subject of the article is a  legal dispute between Norway and other states 

about the possibility of conducting mining operations on the continental shelf 
around the islands of Svalbard2. It is mainly about the possibility to extract liquid 

* Dr hab.; The Department of Administration and Management Humanitas University in Sosnowiec.
1 A. and C. Centkiewiczowie, Arktyka kraj przyszłości, Warszawa 1954 (the above mentioned motto 
can be repeated constans).
2 The Svalbard archipelago consists of a number of islands located in the Arctic. There is little over 
1000 km to the North pole. Older literature used the name Spitsbergen for the above archipelago. The 
term is derived from one of the largest islands, i.e. West Spitsbergen - Vestspitsbergen. The archipelago 
consists of the following islands: West Spitsbergen (37,673 km²), Northwestern Land (Nordaustlandet, 
14,443 km²), Edge’s Island (Edgeøya, 5074 km²), Barents’s Island (Barentsøya, 1250 km²), White Island 
(Kvitøya, 682 km²), Prince Charles Island (Prins Karl Forland, 615 km²), Royal Island (Kongsøya, 
191 km²), Bjørnøya, 178 km², Swedish Island (Svenskøya, 137 km²), Wilhelmøya, (120 km²), Hopen 
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minerals, i.e. crude oil and natural gas. The Spitsbergen Treaty was signed in Paris 
on 9 February 1920. It entered into force on 14 August 1925. The Svalbard Treaty3 
less commonly called the Spitsbergen or Paris Treaty did not anticipate many new 
cases and situations that are now subject to global controversy.

Under the Treaty, Norway is the state exercising direct control over the archi-
pelago4. Norway’s dominion over Svalbard, generally after the treaty was signed, was 
never questioned5. 

The general statements contained in the treaty are not enough to solve the prob-
lems of the contemporary world, both practical and legal. One of the most impor-
tant areas of human activity is the protection of the environment. It was not includ-
ed in the provisions of the Svalbard Treaty. At present about 65% of the archipelago 
is considered by the Norwegians as a protected nature reserve (national park and 
nature reserves).

 

Island, Low Island (Lågøya), Great Island (Storøya), Abeløya and several hundred smaller islands. 
Royal Island, Swedish Island and Abeløya together form the Land of King Charles (Kongs Karl Land). 
Inclusion Jan Moyen Island lying west of Svalbard in the archipelago seems to be an exaggeration. In 
total, it is an area of land measuring approximately 61 022 km². As for the overall surface the estimates 
are fluctuating. You can also find information on the area of 62,000 km2.
3 Compare. https://en.wikisource.org/wiki/Spitsbergen_Treaty and http://www.worldlii.org/int/
other/treaties/LNTSer/1920/40.html Compare available versions of the Treaty Por. http://www.sys-
selmannen.no/Documents/Sysselmannen_dok/English/Legacy/The_Svalbard_Treaty_9ssFy.pdf. [ac-
cess: 13.10.2017] Treaty concerning the Archipelago of Spitsbergen. Pdf. and https://pl.wikipedia.org/
wiki/Svalbard compare also D. Rozmus, Traktat Swalbardzki – wykorzystane szanse ? Yearboks of 
Administration and Law 2017-in printing.
4 The governor of the island, who is a representative of the Norwegian government, is the direct au-
thority of Svalbard. He guards Norwegian sovereignty. The governor has administrative and judicial 
power. He also deals with environmental issues. He also serves as chief of police and notary. The gov-
ernor of Svalbard is appointed for a fixed term.
5 S. Wolf, Svalbard`s Maritime Zone, their Status under International Law and Current and Future Dis-
putes Scenarios, Working Paper Research Division EU External Relations Stiftung Wissenschaft und 
Politik German Institute for International and Security Affair, January 2013/ no. 02. p. 9.
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Figure 1. Reindeer grazing on sparse meadows of Western Spitsbergen

Source: Photo by D. Rozmus taken in 2016.

Reserves were established by the Norwegian government on the basis of their 
own decisions. As noted by many commentators, the creation of large protected ar-
eas in Svalbard may jeopardize the economic interests (e.g. mining) of other parties 
to the Svalbard Treaty6. 

Poland acceded to the Svalbard Treaty in the interwar period. In the journal we 
can read (Journal of Laws of 5 November 1931). ‘It is hereby acknowledged that pursu-
ant to the Law of the day 17 March 1931 (Journal of Laws No. 38, item 294). On 2 Sep-
tember 1931 Poland notified the accession of the Treaty concerning Spitsberg, signed in 
Paris on 9 February 1920, pursuant to Article 10 (7) of the abovementioned Treaty’7. 

6 The Svalbard Treaty’s prohibition on discrimination does not prevent Norway from regulating or even 
prohibiting activities such as mining, tourism, and scientific research, provided that the rules apply equal-
ly to Norwegians. As Ulfstein explains: ’Norway’s sovereignty implies the right to adopt laws and regula-
tions on Svalbard, and their enforcement. Norway has no more duty to consult with other States on the 
government of Svalbard than any other State about the management of its territory.’ These powers have 
been exercised extensively for the purposes of environmental protection, with parks and nature preserves 
now covering roughly 65 percent of the archipelago. The wide-reaching use of Norway’s powers could 
conceivably create future tension, with Charles Emmerson warning that ‘Norway’s right to impose strong 
environmental regulations threatens to collide with signatory states’ rights of equal access.’ M. Byers,                    
J. Baker, International Law and the Arctic, Cambridge University Press, Michael Byers 2013, p. 18.
7 http://hornsund.igf.edu.pl/hornsund.old/traktat.html#oswiadczenie [access: 13.10.2017]. Polish 
citizens have, among others the right to settle, to buy houses and stay without a visa indefinitely on the 
islands of Svalbard / Spitzbergen since 1931.
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At present the signatories of the treaty are 42 states8 including so exotic for this arctic 
area like the Saudi monarchy. Would the ruling family in Saudi Arabia and the other 
sheikhs have been so predictable that, by joining the treaty, they would assume expansion 
in the north? Oil and gas reserves on the Persian Gulf will either end or become more 
difficult to access. The signatory of the treaty is also Monaco. It is difficult to assume that 
the miniature principality of the Grimaldi family represented only their own and not 
primarily French interests. There are also big players in this group such as USA, China9, 
Russia, UK, Germany and others. Poles in Spitsbergen have been conducting scientific 
research since the 1930s. First they were polar expeditions immortalized among others 
by consolidation of the Polish geographical nomenclature in the area of Torell Land10. 

After World War II, the research base in Hornsund was opened11.

Figure 2. West Spitsbergen ice-free area

Source: Photo by D. Rozmus taken in August 2016.

8 They are: Afganistan, Albania, Saudi Arabia, Argentina, Australia, Belgium, Bulgaria, Chile, China, 
Czech Republic, Denmark, Egypt, Estonia, Finland, Greece, Spain, , Iceland, India, Italy, Japan, France, 
Netherlands, Norway, Monaco, Poland, South Africa, South Korea, Portugal, Dominican Republic, 
Russia, Romania, United States of America, Sweden, Switzerland, Ukraine, United Kingdom, Ven-
ezuela, Hungary.
9 After 2003 we can observe an increased interest in the Arctic from China. The construction of new 
icebreakers is to serve this purpose. They are to strengthen the fleet because so far China had one such 
ship - Snow Dragon. See: M.A. thesis A. Kopečna Význam Arktidy v mezinárodních vstazích, Univer-
zita Karlova v Praze, Praha 2011, p. 68.
10 J. Szupryczyński, Pierwsza polska wyprawa polarna na Spitzbergen „Przegląd Geograficzny”, 2015, 
87, p. 167-178.
11 J. Machowski, Scientific activities on Spitsbergen in the light of the international legal status of the 
archipelago, „Polish Polar Research” 16/1995, 1-2, p. 13-35.
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HISTORICAL CONDITIONS 
 
There is no consensus as to when the first people in prehistory appeared in this ar-

chipelago. The dispute is also about when the first Europeans did it in historical times.
 Discovered early in the Middle Ages12 or in modern times13, Svalbard attracted 

people primarily for economic reasons. Pomeranian settlers (non-homogeneous 
ethnically and religiously inhabitants from northern Russia)14, Norwegians, Dutch-
men, etc. are also registered. 

Interestingly, the Arctic has not offered just such raw materials as meat, fat, bone 
(fangs of narwhals and walruses) and skin (reindeer, foxes, seals and even bears) as 
well as since the 19th century it has offered minerals, mainly hard coal. 

The wealth of the north was the cause of many conflicts. Thanks to historical 
reports and archaeological research, we know about the Norway / Swedish15 armed 
clashes with the Russians in the Arctic for ore-bearing areas. They were fighting for 
lead ore deposits containing silver16.

 Norway’s current policy is aimed at limiting Russian influence on this archi-
pelago. The Arctic archipelago of Svalbard is a limited form of the Norwegian sover-
eignty and its settlements - among the northernmost in the world - are sites of a range 
of states, most notably Russia. Norway’s Svalbard policy has historically focused on 
marginalising Russian influence17. For the Russians the Arctic an area of economic 

12 In the 12th century documents of Iceland are noted records of Svalbard. Viking traces on this archi-
pelago have not been found.
13 We can assume that the explorers of the Svalbard archipelago in modern times were the Dutch in 
1596. On July 17, in search of the northern route from Europe to America W. Barents (Willem Bar-
entsz) reached Svalbard. The explorers originally thought they had reached Greenland. On the map 
drawn by Barents you can see the outline of the Spitzbergen shores and the outline of the southern 
shores of the New Earth (Nieuve Land), see R. Norum, Barentsburg and Beyond: Coal, Science, Tour-
ism, and the Geopolitical Imaginaries of Svalbard’s “New North” [in:] Postcolonial Perspectives on the 
European High North, ed. G. Huggan, L. Jensen, Springer 2016, pp. 35-36, fig. 2.1.
14 F. Kruse, S. Dresscher, M. Koeweiden, Pomor archaeology on Edgeøya, Svalbard (RiS ID 10194), Au-
gust 19 – 28, Final Fieldwork Report e – version. pdf 2015. M.M. Dadykina, A.V. Kraikovski, J.A. Lajus, 
Hunting Activities of Russian Pomors on Spitsbergen in the 18th century: new evidence in transna-
tional perspective. Basic research program working papers. Moscow, National Research University – 
Higher School of Economics (HSE) Series Humanities WP BRP 117/Hum/ 2015. See J. Chochorowski, 
Wpływ zmian środowiska na stan zachowania archeologicznych zespołów zabytkowych Sørkapplandu [in:]                   
W. Ziaja, S. Skiba (ed.) Struktura i funkcjonowanie środowiska przyrodniczego Sørkapplandu (Spitsbergen, 
Svalbard, Kraków 2002, p. 88; D. Rozmus, Traktat Swalbardzki, op. cit.
15 On several occasions, Norway and Sweden more or less voluntarily formed a union. In the Middle 
Ages it was called the Kalmar Union, which existed from the 14th to the 16th century. In the 17th 
century, there was an armed attempt to re-unite Scandinavia. Another Union was established in 1814. 
It survived almost the entire 19th century until 1891.
16 L. Berg Nilsson, Expedition Nasafjäll – A new project on Nasa Silver Mine Kenneth Awebro, Stock-
holm, presentation on 21 September 2015, Stockholm.
17 Quote after: A. Grydehøj, Informal Diplomacy in Norway’s Svalbard Policy: The Intersection of Local 
Community Development and Arctic International Relations, Global Peace, Change and Security, 26(1). 
DOI: 10.1080/14781158.2014.856290.
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and sadly, military expansion18.  Foreign Minister of the Russian Federation Vitali 
Rogozin was even about to say that the Arctic is Russian Mecca19. This is a continua-
tion of the Russians clearly signaling their interest in the north and especially in the 
archipelago. In the Soviet Union, the Tass news agency called one of the Svalbard 
archipelago islands, Bear Island, a Soviet one20. 

The Arctic is estimated to have about 13 percent of still undiscovered oil reserves 
and 30% of natural gas deposits21. The Russian Federation has increased its military 
presence in the Arctic by creating among others special military units trained for severe 
arctic conditions. Is it possible to talk about a cold war in the Arctic, as some commenta-
tors of the international situation suggest? It may be too far in the judgment22.

Nevertheless, it has to be noted that in recent years Russia has expressed an in-
terest in extending the Russian continental shelf for a considerable area that covers 
1, 2 million km2 in the Arctic Ocean. 

In addition, the Russians have set up a new state body (flexible response group) 
responsible for coordinating the activities of ministries and departments, regional 
authorities and business in the Arctic. The national socio-economic development 
program of the Arctic zone of the Russian Federation was approved by 2020, com-
plementing the existing basis of the RF policy in the Arctic for the period up to 2020 
and in the longer term. The Russians undertook extensive modernization works on 
North-East Passage (PP-W), or sea route on the Arctic Ocean. The armed forces 
have also been reorganized in the Arctic. Also, what is to be considered as a valuable 
and necessary initiative is the Regional Environmental Center, which is responsible 
for ecological monitoring and monitoring of compliance with the law on the pro-

18 See abstract “This assessment of Russia as an Arctic power derives from an analysis of structural 
and ideological factors. It looks at the following indicators: Russia’s domestic political system, Russia’s 
foreign policy, and an assessment of Russian economic and military power, primarily in the context 
of Arctic circumpolar affairs. This assessment also rests on the assumption that Arctic security issues 
cannot be separated from the larger context of global security. As a  result, Russia’s behavior in the 
Arctic over the next decade and beyond will be shaped by its great power aspirations, its relationship 
with other great powers both in the Arctic and outside of it and the resources available to the Russian 
state to support its Arctic ambitions”. M.L. Roi, Russia: The Greatest Arctic Power?, “The Journal of 
Slavic Military Studies”, Nov 2010, Pages 551-573 | Published online: 03 Dec 2010.The level of tension 
is varied. In 2017 we are seeing its rise again. See http://niezalezna.pl/95644-szantaz-kremla-rosja-
grozi-ze-nie-bedzie-ejz-spokoju-w-tym-rejonie-europa [access: 13.10.2017].
19 Ch.R. Rossi, A Unique International Problem`s : The Svalbard Treaty, Equal Enjoyment, and Terra 
Nullius: Lessons of Territorial Temptation from History, 15 Washington University Global Studies Law 
Review 93 (2016), p. 96.
20 Ch.R. Rossi, A Unique International Problem`s, … op. cit., p. 132.
21 http://wiadomosci.onet.pl/swiat/ekspansja-rosji-w-rejonie-arktyki-sekretarz-obrony-usa-to-dzi-
alania-agresywne/3f1zx2d [access: 13.10.2017].
22 ‘Russia’s last official Arctic strategy was released in 2008, so it is possible that Russia could release 
a new, more aggressive strategy for the region’. Quote after R. Parhad, A New Cold War in the Arctic? 
“Journal of Political Inquiry”, 12 May 2015 - accessed on November 10, 2014 http://jpinyu.com/wp-
content/uploads/2015/05/12-Cold-War-in-the-Artic.pdf [access: 13.10.2017].
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tection of nature, both in the fleet location and on land23.  One should believe that 
this institution will actually deal with what it has been established for. Clean-ups of 
high-toxic waste dumps started and the plants for waste utilization were built24. As 
a matter of fact, these efforts were culminated by organizing an expedition to the 
North Pole to submit a proposal to the UN Commission on the Boundaries of the 
Continental Shelf to extend the boundaries of the Russian economic zone25.

ESSENCE OF THE DISPUTE 
 
All disputes related to the implementation of the provisions of the Svalbard trea-

ty for decades are of a legal nature. Among other factors total demilitarization of the 
archipelago has certainly an impact here. Article 9 of the Treaty states: ‘Subject to the 
rights and obligations which may arise for Norway from its accession to the League of 
Nations, Norway is obliged not to establish or to permit the establishment of any naval 
base in the areas referred to in art. 1 (this article specifies the geographical framework 
of the Svalbard / Spitsbergen archipelago), do not build any fortifications in those areas 
that can never be used for war purposes’26.

The aforementioned circumstance relating to the demilitarization of Svalbard 
seems to be a factor in favor of a variety of legal solutions, unless it is forcing a peace-
ful dialogue between the parties concerned.

23 An interesting initiative is the scientific project to establish in North American and Siberian coast-
lines so called Pleistocene Park, which is the area where the animals of cold climates such as musk 
oxen and also bison and other animals can live. The first areas will be (?) formed over the ‘sinister’ 
the Kolyma river. The project is led by father and son Nikita Zimov. Sergiej Zimow. „Here in the most 
remote corner of Siberia my father, Sergey Zimov, and I (Nikita Zimow – note by DR) are reviving 
the ice age “Mammoth Steppe” ecosystem. Re-wilding this vast area of the Arctic will not only create 
a northern Serengeti, but most importantly, today, is a vital tool to mitigate global climate change. 
As climate warms, permafrost here in the Arctic is starting to melt. It will soon unlock huge carbon 
stocks and trigger a catastrophic global warming feedback loop. Natura–l grasslands, maintained by 
numerous grazing animals, have the capacity to both slow climate warming and prevent permafrost 
from melting”. See Pleistocene Park: An Ice Age Ecosystem to Save the Word. In the future, perhaps, 
the extinct Pleistocene species will be brought to live again. The mammoths have the greatest chance. 
There is intense work on this extinct species. Japanese scientists say they are the closest to success and 
the mammoth - the subspecies (?) of the Indian elephant will return (sic!).
24 Many countries including Poland monitors the Russian activity in the Arctic. See BBN note Analy-
ses, Reports and BBN notes: The activity of Russia in the Arctic. https://www.bbn.gov.pl/pl/prace-
biura/publikacje/analizy-raporty-i-nota/6393,NOTATKA-BBN-Aktywnosc-Rosji-w-Arktyce.html 
[access: 12.10.2017].
25 Ibidem.
26  http://hornsund.igf.edu.pl/hornsund.old/traktat.html [access: 13.10.2017]. French and English 
versions of the treaty from 1920. Compare: Treaty concerning the Archipelago of Spitsbergen. Pdf. ‘Sub-
ject to the rights and duties resulting from the admission of Norway to the League of Nations, Norway 
undertakes not to create nor to allow the establishment of any naval base in the territories specified in 
Article 1 and not to construct any fortification in the said territories, which may never be used for warlike 
purposes”. http://www.sysselmannen.no/Documents/Sysselmannen_dok/English/Legacy/The_Sval-
bard_Treaty_9ssFy.pdf [access: 13.10.2017]. 
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The North Atlantic region has been divided into numerous economic zones, 
both in terms of fisheries and off-shore mining (gas and oil). In the west, Green-
land’s economic zone (EEZ)27 extends to 200 nautical miles, and Greenland’s Ex-
clusive Fishing Zone which also extends to 200 miles. A large area in the form of 
a circle with a slight indentation forms the economic zone (Exclusive Fishing Zone) 
from the west around the island of Jan Mayen (Fig. 3). On the east side there are the 
interests of Norway and Russia, which also create their economic stakes. The area of 
the treaty around Svalbard creates a kind of trapezoid cutting off the cold waters of 
the North Atlantic (Figure 3)28.

  
Figure 3. The North Atlantic Area – economic influence zones.

Source: Own drawing on the basis of J. Machowski, Scientific activities on Spitsbergen ... see 
Fig. 1, p. 14.

Apart from the Svalbard treaty, there are still other regulations of international 
law in this arctic area. The most important of these are contained in the United 
Nations Convention on the Law of the Sea, signed on 10 December 198229. Further 

27 One can translate after M. Luszczuk as the exclusive economic zone. M. Luszczuk, Polish Arctic 
Presence - General Characteristics, [in:] M. Łuszczuk, P. Graczyk, A. Stępień, M. Śmieszek, Objectives 
and Tools of Polish Arctic Policy, Ministry of Foreign Affairs of Poland - Department of Foreign Policy. 
Warsaw 2013, p. 3.
28 J. Machowski, Scientific activities…, op. cit., p. 14, Fig. 1.
29 See the complete text of the Convention. United Nations Convention on the Law of the Sea pdf. See 
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regulations, which in the future may even be more significant than the present, are 
generally related to the broadly defined scope of environmental protection. In re-
cent years there have also been claims of old residents of the Arctic who, through 
various associations, are trying to push the governments of North America and 
Europe. This trend is developing and it is worth looking at in the future. It is worth 
noting that there is lack of legitimate claims of this kind against Svalbard, which, 
unlike in Northern Canada, Alaska or Greenland, was not inhabited by the Inuit 
people and other northerners.

In the Svalbard area, as mentioned above, controversies in recent times have 
been raised by the issue of mineral extraction, primarily of liquid minerals - oil 
and gas. The area around the archipelago seems to be geologically very rich in oil 
deposits. You can not forget the rich (fertile) fisheries30. It is therefore worth quoting 
several paragraphs of the Svalbard Treaty

Article 3 of the Treaty states: ‘Art. 3. The nationals of all the High Contracting Par-
ties shall have equal liberty of access and entry for any reason or object whatever to the 
waters, fjords and ports of the territories specified in Article 1; subject to the observance 
of local laws and regulations, they may carryon there without impediment all maritime, 
industrial, mining and commercial operations on a footing of absolute equality. They 
shall be admitted under the same conditions of equality to the exercice and practice of 
all maritime, industrial, mining or commercial enterprises both on land and in the terri-
torial waters, and no monopoly shall be established on any account or for any enterprise 
whatever. Notwithstanding any rules relating to coasting trade which may be in force in 
Norway, ships of the High Contracting Parties going to or coming from the territories 
specified in Article 1 shall have the right to put into Norwegian ports on their outward 
or homeward voyage for the purpose of taking on board or disembarking passengers or 
cargo going to or coming from the said territories, or for any other purpose. It is agreed 
that in every respect and especially with regard to exports, imports and transit traffic, the 
nationals of all the High Contracting Parties, their ships and goods shall not be subject 
to any charges or restrictions whatever which are not borne by the nationals, ships or 
goods which enjoy in Norway the treatment of the most favoured nation; Norwegian 
nationals, ships or goods being for this purpose assimilated to those of the other High 
Contracting Parties, and not rated more favourably in any respect. No charge or restric-
tion shall be imposed on the exportation of any goods to the territories of any of the 
Contracting Powers other or more onerous than on the exportation of similar goods 
to the territory of any other Contracting Power (including Norway) or to any other 
destination’31.

also: https://pl.wikipedia.org/wiki/Konwencja_Narodów_Zjednoczonych_o_prawie_morza [access: 
13.10.2017].
30  A. Kopečna, Význam Arktidy v mezinárodních vstazích …, op. cit., p. 66.
31  http://hornsund.igf.edu.pl/hornsund.old/traktat.html [access: 13.10.2017]. and the_svalbard_treaty_9ssfy.pdf
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It is also important to consider the seventh Article of the Treaty of Svalbard ‘Art. 
7.With regard to methods of acquisition, enjoyment and exercise of the right of owner 
ship of property, including mineral rights, in the territories specified in Article 1, Nor-
way undertakes to grant to all nationals of the High Contracting Parties treatment based 
on complete equality and in conformity with the stipulations of the present Treaty. Ex-
propriation may be resorted to only on grounds of public utility and on payment of 
proper compensation32.

In the area of the Svalbard archipelago there is a  Norwegian economic zone 
known as the Exclusive Economic Zone (EEZ). EEZ zones are areas where indi-
vidual states have special fishing rights and even rights for electricity production 
through tidal or wind energy33.

At present, the Norwegian economic zone is approximately 819 620 km2 around 
the coast of Norway. The country also has a fishing zone covering 1,878,953 km2  also 
the region around Svalbard and Jan Mayen34. Norway already in 1977 has declared 
its right to fish in the 200 nautical mile zone around the archipelago. There were 
even arrests of Russian fishing boats that entered the waters of the area. This caused 
a lot of international tension35. 

At the time of signing the Svalbard Treaty, the coastal zone around the archipel-
ago was 4 nautical miles. The Norwegian authorities have repeatedly modified the 
coastal zone in 1970 and then in 2001 and 2003. The zone of coastal waters around 
the archipelago is currently 12 nautical miles. This is the area of the territorial sea 
and there is a zone adjacent to it, which is 24 nautical miles36. In addition, since 1977 
there still exists Fisheries Protection Zone37.

The Norwegians dispute the right to economic activity of the signatories of the 
Treaty outside the aforementioned zone of coastal waters38. In addition, in 1974 the 
Norwegians said that Svalbard / Spitsbergen is located on the Norwegian continen-
tal shelf39.. Consequently, the area extending over the continental shelf of the ocean 
floor is not subject to the (non-discriminatory for the parties) rights of the Svalbard 
Treaty40. 

32 http://hornsund.igf.edu.pl/hornsund.old/traktat.html [access: 13.10.2017]. and the_svalbard_treaty_9ssfy.pdf.
33 The Polish EEZ is about 30 533 nautical miles.
34 https://en.wikipedia.org/wiki/Exclusive_economic_zone Norway [access: 13.10.2017].
35 https://en.wikipedia.org/wiki/Exclusive_economic_zone Norway [access: 13.10.2017].
36 M. Łuszczuk, Polska obecność w Arktyce – ogólna charakterystyka …, op. cit., p. 33.
37 Ibidem, op. cit., p. 33.
38  “In 1970, the Norwegian government drew straight baselines around the archipelago; in 2001, it mod-
ified those baselines; and in 2003, it adopted a twelve-nautical-mile territorial sea. However, Norway has 
also explicitly accepted that the non-discriminatory rights in the Svalbard Treaty apply within – though 
not beyond – that expanded coastal zone” . M. Byers, J. Baker, International Law…, op. cit., p. 20
39  “It (Norway) argues that the continental shelf around Svalbard is in fact an extension of the conti-
nental shelf of the mainland Norwegian coast and, for this reason, no subject to the non – discrimina-
tory right of Svalbard Treaty”. M. Byers, J. Baker, International Law…, op. cit., p. 20.
40 The range of the area of the continental shelf submitted to Norway can be traced See: Continental 
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As we know the regulations of the Treaty are general and what is worth reiterat-
ing non-discriminatory for the signatories. So does everything related to the waters 
around the archipelago lie in the hands of the Norwegians? There is no agreement 
among the signatories of the Svalbard Treaty.

The position represented by the Norwegians aroused strong reactions from the 
Russian side. The controversy has broader implications not only for the area around 
the archipelago, but also for the entire Arctic. For example, the Barents Sea is prac-
tically entirely on the continental shelf (the average depth of this aquifer does not 
exceed 300m), which extends along the long coast of Norway.

In 1920, when the Svalbard Treaty was signed in Paris, the concept of the conti-
nental shelf and the EEZ - the Exclusive Economic Zone (which did not exist at all) 
were not regulated by international law. This situation has changed drastically after 
several decades. At present, there are already UN agencies that deal with issues of 
economic zones extending across continental shelves. Such is the UN Commission 
on the Limits of the Continental Shelf (CLCS)41 existing for 20 years.

In opposition to the Norwegian position, two attitudes have emerged on the 
legal ground of the dispute.

The first position was represented by Iceland and Russia. It comes down to 
a hard position representing the view that the Norwegian laws of sovereignty over 
Svalbard are geographically limited by the Treaty. Accordingly, Norway has no right 
to extend its rights beyond the territorial waters (12 nautical miles) around the 
archipelago. Treating Svalbard as a group of islands stretching on the Norwegian 
continental shelf and in the Norwegian Economic Zone (EEZ), according to the 
opponents, is not justified42.

Another approach is represented by Great Britain. The United Kingdom Gov-
ernment argues that the Svalbard Treaty should be treated in the spirit of the Vi-
enna Convention on the Law of Treaties signed 23 May 196943. Accordingly, the 
extension of the freedoms guaranteed by the Treaty must be related to the exten-
sion of the scope of Norwegian sovereignty. Consequently, if Norway extends its 
EEZ economic zone and its continental shelf coverage to new areas, Svalbard’s non-
discriminatory business laws, The Svalbard Treaty will also become a stakeholder 
involvement. It seems that such a legal and pragmatic position would also be ben-
eficial to other mandate holders of the treaty, including the Polish side. The United 
Kingdom argues that the establishment of a country-specific continental shelf and 

Shelf Submission of Norway in respect of areas in the Arctic Ocean, the Barents Sea and the Norwegian 
Sea Executive Summary http://www.un.org/depts/los/clcs_new/submissions_files/nor06/nor_exec_
sum.pdf [access: 13.10.2017].
41 http://www.un.org/depts/los/clcs_new/clcs_home.htm [access: 13.10.2017].
42 M. Byers, J. Baker, International Law…, op. cit., p. 20.
43 Poland signed this convention 27 April 1990. Compare http://www.grocjusz.edu.pl/Materials/mw_
kpt.pdf [access: 13.10.2017].
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margin zone is a natural extension of the legislation that is related to the country’s 
expansion. Any other solution would cause a  strange situation in which Norway 
would have more rights out of the twelve-mile territorial waters (and the 24 miles 
adjacent area) around Svalbard than in the territorial waters (generally coastal to 24 
nautical miles) where the provisions of the Svalbard Treaty apply44. As a result, the 
extension of the legal (mainly economic) prerogatives of the Norwegians around 
the archipelago should lead to a similar extension to other treaty signatories.

The dispute on the ‘Norwegian-Russian front’ has been eased (at least for now) 
in 2010 by signing the Norwegian-Russian treaty removing the disputed barriers for 
oil and gas extraction45.

Can Poland, apart from scientific activity (Polish Hornsund station), become 
more active in exploring the Arctic? Probably yes. It is planned to extract molybde-
num in Greenland - the Malmbjerg deposit46. The PCC Group is planning to build 
a modern system for the production of ferroalloys (an ingredient in aluminum al-
loys used in the chemical industry for the production of siloxanes47 and silicones) in 
Iceland. The installation of the capacity of 32 thousand per year was to start operat-
ing in 201648 but will most likely be completed in 201849. Business activity is one of 
the aspects of economic presence in this region of the world. It is also important to 
involve the state to help with the Arctic investments. In this case, investments on 
the Norwegian shelf realized by PGNiG are very important. The estimated invest-

44 M. Byers, J. Baker, International Law…, op. cit., p. 2.
45 “The Treaty between the Kingdom of Norway and Russian Federation concerning Maritime Delimi-
tation and Cooperation in the Barents Sea and the Arctic Ocean, which Russia and Norway signed on 
September 15. 2010, is regarded by the officialdom as a great diplomatic success. It is believed that the 
side removed all the obstacles to the exploration of hydrocarbon wealth of the Arctic oceanic shelf as 
they attained a compromise solution”. A. Oreshenkov, Arctic Square of Opportunities, North Pole and 
“Shelf ” of Svalbard Can not Be Norwegian. http://library.arcticportal.org/707/1/Microsoft_Word__
Arctic_Square_of_Opportunities.doc.pdf [accress: 13.10.2017].
46 It should be noted, however, that as the business press reported, due to the scale of molybdenum 
production, KGHM intends to delay the Malmbjerg project in Greenland. Mining will probably start 
here after the planned reduction in molybdenum production in Sierra Gorda. See https://biznes.
newseria.pl/news/po_uruchomieniu_sierra,p2137577922 [access: 13.10.2017]. And here the prob-
lem starts. As reported by “Gazeta Wyborcza” (19.03.2017) the National Security Agency is interested 
in KGHM due to heavy losses of KGHM investments. See http://info.wyborcza.pl/temat/wyborcza/
z%C5%82o%C5%BCa+molibdenu. Not all investments are adequate!
47 Siloxanes - chemical compounds in which the silicon atoms are linked by covalent bonds to oxygen 
atoms. They have been used in the cosmetic industry (for the production of deodorants, lipsticks, 
creams, soaps), foodstuffs (as preservatives), for the protection of automotive windshields. See https://
pl.wikipedia.org/wiki/Siloxanes.
48 In Greenland, the Polish company KGHM Polska Miedź, See MG zachęca do inwestycji na Arktyce 
MG is encouraging investment in the Arctic. March 28, 2015 http://www.terenyinwestycyjne.info/in-
dex.php/news/item/8839-mg-zacheca-do-inwestycji-na-arktyce. Polskie firmy ruszają na podbój Ark-
tyki. To atrakcyjny kierunek m.in. dla firm wydobywczych i  transportowych, Monday, 10 November 
2014 (05:43) https://wp.tv/i,polskie-firmy-ruszaja-na-podboj-target-to-attractive-market-min-for-
firms and transport, mid, 1831135, cid, 8051, clip.html? ticaid = 618d1b [access: 13.10.2017].
49 Budowa supernowoczesnego zakładu produkcji krzemometalu w  Islandii, por. http://www.pcc.eu/
projekt-islandia/?lang=pl[access: 13.10.2017].
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ment generated over PLN 5.5 billion of revenues. 18 concessions were granted and 
preparations are being made to extract 2.5 billion m3 of gas per year50.

We must clearly define our political and economic goals in such a wide-ranging 
area of action as the Arctic51. We are geographically relatively far from this area, but 
we have a bridgehead created by wise decisions of politicians of the Second Polish 
Republic taken in the days when Marshal Jozef Pilsudski was still alive. I will repeat 
once more in my next article, which deals with the issues of Svalbard52 wise words, 
in my opinion, from the report of the Polish Ministry of Foreign Affairs, which 
sounded ... You have to be in it, to win it 53.
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Summary: The subject of the article is a legal conflict between Norway and other countries 
on the possibility of running extractions of oil and gas on waters around Svalbard. The es-
sence of the conflict is reduced to the discrepancies between the non-discriminating signa-
tories of the Spitsbergen Treaty provisions of this Treaty (called also the Svalbard Treaty) 
of 1920 and new legal regulations connected with the development of exclusive economic 
zones EEZ and the extension of the range of continental shelves treated as areas adjacent to 
the main land.

Keywords: the Svalbard Treaty, exclusive economic zones EEZ, conflict over energy re-
sources of the Arctic

SPÓR O PRAWO KORZYSTANIA Z ZASOBÓW MINERALNYCH WOKÓŁ 
ARCHIPELAGU SVALBARD – ZARYS PROBLEMATYKI

Streszczenie: Przedmiotem artykułu jest spór prawny pomiędzy Norwegią a innymi pań-
stwami o możliwość prowadzenia wydobycia ropy i gazu na wodach wokół wysp archipe-
lagu Svalbardzkiego. Istota sporu sprowadza się do rozbieżności pomiędzy niedyskrymi-
nującymi sygnatariuszy traktatu spitzbergeńskiego ustaleniami tegoż traktatu (nazwanego 
również svalbardzkim) z 1920 r. a nowymi regulacjami prawnymi związanymi z rozwojem 
morskich stref ekonomicznych EEZ oraz rozszerzaniem zasięgu szelfów kontynentalnych 
traktowanych jako przylegle do głównego lądu obszary.

Słowa kluczowe: traktat swalbardzki, morskie strefy ekonomiczne, spór o  zasoby ener-
getyczne Arktyki
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Katarzyna Czerwińska-Koral*

VERIFICATION OF THE TERM “AGRICULTURAL 
PROPERTY” IN THE LIGHT OF THE AMENDED 
PROVISIONS OF THE AGRICULTURAL SYSTEM 

STRUCTURING ACT OF 11 APRIL 2003

INTRODUCTION

According to the provisions of the Agricultural System Structuring Act of 11 
April 20031 (hereinafter referred to as the ASSA) the purchaser of agricultural 
property may only be an individual farmer (Article 2a of the ASSA). This is a basic 
principle of trading in agricultural property, considered as a  systemic principle2. 
Other standards that make up the specific rules for the marketing of agricultural 

* PhD; Department of Law and Administration, the University of Silesia.
1  Unified text Journal of Laws of 2016 item 2052 as amended.
2  K. Maj, Zmiany w ustawie o kształtowaniu rolnego obowiązujące od dnia 30 kwietnia 2016 r., „Kra-
kowski Przegląd Notarialny” 2016, no. 2, p. 49.
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property are connected with the institution of the pre-emption right of agricultural 
property, the right of pre-emption of shares in a commercial law company which 
owns agricultural property or the right of acquisition by the National Agricultural 
Support Center3 of agricultural property for the payment equivalent to a change of 
shareholder or of a new partner in a partnership which is the owner of agricultural 
property. The specific rules of trade in agricultural property have been changed by 
an amendment which entered into force on 30 April 20164.

The application of specific rules for the sale of agricultural property is only pos-
sible after it has been established that a particular property is an agricultural prop-
erty. Verification of property from the point of view of the attributes given by the 
provisions of the ASSA is the first of the levels of verification that must be carried 
out by the interpreter of the rules (court, notary, administrative body) when apply-
ing them. The remaining stages are to check whether a legal event is included in the 
catalog of legal events that are subject to specific trade and to determine the extent 
of the restrictions to which it will be subject. Importantly, one cannot wonder about 
the scope of trade restrictions if we do not deal with agricultural property within the 
meaning of the ASSA and the event to which it refers does not belong to the catalog 
of events subject to particular trade.

This article concentrates on characterizing only one of the stages of verification, 
i.e. at the stage of determining whether a property to be affected by a  legal event 
meets the characteristics of agricultural property subject to a particular regime, and 
this is because, from a practical point of view, the most difficult stage.

MULTILAYERED DEFINITION OF AGRICULTURAL 
PROPERTY; AGRICULTURAL PROPERTY WITHIN 
THE MEANING OF THE CIVIL CODE

 
The content of Article 2 point 1 of the ASSA says that agricultural property is 

an agricultural property within the meaning of the Civil Code, excluding property 
situated in areas intended for land use planning purposes other than agricultural. 
This means that in order to determine whether a given property is an agricultural 
property within the meaning of the ASSA first it should be determined whether it 
is property within the meaning of the Civil Code. In other words, research whether 
a given property is an agricultural property within the meaning of the ASSA is mul-
tistage and the first step is to determine whether it is an agricultural property within 
the meaning of Article 461 of the Civil Code5. 

3  Previously Agricultural Property Agency.
4 Journal of Laws of 2016, item 585.
5  K. Maj, Zmiany w ustawie …, p. 60.
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How is the agricultural property determined by the Civil Code? First, agricultural 
property is a special type of land property6, and according to Article 46 of the Civil Code 
land property is a part of the land area constituting a separate property7. Secondly, ac-
cording to Article 461 of the Civil Code agricultural properties (agricultural land) are 
properties that are or may be used for agricultural production activities in the field of 
plant and animal production, including horticultural, orchard and fish production.

It should be emphasized that the definition of the Code of agricultural property 
(Article 46¹ of the Civil Code) does not refer to the purpose of the real estate set 
out in the local spatial development plan8. For determining it as agricultural land 
there is the sheer possibility (potential possibility) of using it as broadly understood 
agricultural activity)9.

The change of the purpose of agricultural land in the local spatial development 
plan to other purposes than the agricultural ones does not change the character of 
such a property within the Civil Code unless the plan explicitly foresees the obliga-
tion to change the existing way of development to another, temporary one10.  In the 
absence of a local plan, the decision establishing the conditions for the development 
and management of the land (investment decision) cannot deprive the agricultural 
property the character of the agricultural property within the meaning of the Civil 
Code11.  It is permissible to include in the local spatial development plan and in the 

6  Z. Truszkiewicz, Nieruchomość rolna i  gospodarstwo rolne w  rozumieniu U.K.U.R., „Krakowski 
Przegląd Notarialny” 2016, no. 2, p. 142.
7  Detailed information on the concept of land property: S. Rudnicki, The concept of property, “Rejent” 
1994, No. 1, pp. 27-32, there, O pojęciu nieruchomości w prawie cywilnym, „Przegląd Sądowy” 1999, 
No. 9, p. 69-71 and P. Mysiak, O pojęciu nieruchomości gruntowej, ‘Rejent’ 2004, No. 8, pp. 130-142, 
which additionally distinguishes the concept of land property as defined in the Real Estate Manage-
ment Act.
8  As Article 15 sec. 2 of the Act of 27 March 2003 on planning and spatial planning (text of Journal 
of Laws of 2017, item 1073) says the local spatial development plan is the act of local law, the spatial 
policy instrument ofthe municipality defining the local spatial development rules, which includes allo-
cation of land, conditions of land development and development. See Judgment of the NSA in Warsaw 
of July 15, 1998, (II SA 713/98), LEX No. 41767.
9  Resolution of the Supreme Court of December 14, 1984, (III CZP 78/84), OSN 1985, No. 10, item 
149; decision of the Supreme Court of January 28, 1998, (III CKN 140/98), LEX 50652; the judgment 
of June 2, 2000 (II CKN 1067/98), OSP 2001, No. 2, item 27; judgment of 14 November 2001, (II 
CKN 440/01), OSN 2002, no. 7-8, item 99; Cf. E. Gniewek, Obligations of a notary public in the light of 
contemporary limitations in agricultural property trade, [in:] Conclusion and performance of contracts. 
Selected issues, ed. E. Gniewek, Wrocław 2004, p. 32; E. Gniewek, [in:] E. Gniewek, Civil Code. Com-
mentary, Warsaw 2011, p.129.
10  Article 35 of the Spatial Planning and Management Act of 27 March 2003 (Journal of Laws of 
2016,item 778 as amended.
11  Z. Truszkiewicz, The impact of spatial planning on the concept of agricultural real estate as defined by 
the Civil Code, “Studio IuridicaAgraria”, vol. VI, Białystok 2007, pp. 146-150; M. Borkowski, Concepts 
of “agricultural real estate” and “forest real estate” within the meaning of the Act on the acquisition of 
real estate by foreigners, “Rejent” 2007, No. 7-8, p. 46; W. Grabarek, Determination of real estate subject 
to inheritance on the basis of inheritance of agricultural holdings, “Nowy Przegląd Notarialny” 2005, 
No. 2, p. 45.
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land register12 only the entries to determine the agricultural land use13, keeping in 
mind that the entries in the land register are declaratory in relation to the way of 
using the property and are not always updated on a regular basis. It may happen 
that the status of the registration is incompatible with the actual state, and in that 
case the assessment of the actual state and not one disclosed in the records settles 
the matter14. 

It should be noted that ‘the criterion for distinguishing an agricultural property 
is the actual or potential use of it.’15 Accordingly, the category of agricultural prop-
erty cannot include those that are not and could not be in the future, even thanks to 
the agrotechnical treatment, of the character of agricultural property16. 

Accordingly, property which does not have and could not have in the future, even 
thanks to the agrotechnical treatment the character of agricultural land cannot be 
classified as agricultural property17. So it is land allocation, not the way in which the 
land is actually used which is decisive. Land use does not, however, change the actual 
exclusion from agricultural use either by legal action (letting, renting, lending) or cer-
tain facts (e.g. machines stocking) if the land does not lose its permanent agricultural 
property character. It also does not lose the characteristics when it can be restored by 
means of applied treatments, e.g. reclamation. Wastelands may be agricultural land. 

It is also difficult to conclude that, in obvious cases, it can be assumed that the 
property covering agricultural land is not agricultural due to the surface, shape, 
terrain configuration, location, character of neighboring properties and other cir-
cumstances, and at the same time it can be excluded. According to the representa-
tives of this view, the possibility of considering a property an agricultural land, the 

12  According to Article 2 point 8 of the Act of 17 May 1989 geodetic and cartographic law (Journal of 
Laws of 2015, item 520, as amended), the land and buildings register is an information system ensur-
ing the collection, updating and making available, in a uniform manner for the whole country, the 
information on land, buildings and premises, their owners and other entities that own or manage these 
land, buildings and premises.
13  E. Skowrońska-Bocian, [in:] K. Pietrzykowski (ed.), Civil Code. Commentary on Articles 1-449 (11), 
vol. I, Warsaw 2011, p. 194.
14  The same in K. Maj, Zmiany w ustawie …, p. 68.
15  Order of the Supreme Court of 16 September 2003 (IV CKN 461/01) LEX No 523605, likewise the 
Supreme Court in the resolution of 30 May 1996, (III CZP 47/96), ONSC 1996, No 11, item. 142, the 
order of 6 February 2008, (II CSK 467/07), LEX no. 523605 and the Supreme Administrative Court in 
Warsaw in the judgment of 23 November 2006, (OSK 132/06)
16  W. J. Katner, [in:] M. Safian (ed.), System prawa prywatnego, t. I: Prawo cywilne. Część ogólna, War-
saw 2007, p. 1181 and case law cited there.
17  Z. Truszkiewicz, Nieruchomość rolna…, p. 162-163, K. Czerwińska-Koral, Podział quoad usum nie-
ruchomości rolnej, Warsaw 2015, p. 18; see also § 68 item 1 Ordinance of 29 March 2001r. on the land 
and buildings register (Journal of Laws of 2015, item 542); unlikee.g. P. Czechowski, P. Wieczorkie-
wicz, Problemy ingerencji prawnej w swobodę obrotu nieruchomościami rolnymi w ustawie o kształto-
waniu ustroju rolnego i jej wpływ na interpretacje ustawodawstwa krajowego, Studia Iuridica Agraria 
2005, Vol. V, p. 36 and H. Ciepła, Aspekty prawne obrotu gruntami rolnym od 30.04.2016 r. na nowych 
zasadach ustalonych w  ustawie z  dnia 11.04.2013 r. o  kształtowaniu ustroju rolnego oraz w  ustawie 
z dnia 14.04.2016 r. o wstrzymaniu sprzedaży nieruchomości Zasobu Własności Rolnej Skarbu Państwa, 
„Rejent” 2016, no. 9, p. 42.
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possibility to use it as agricultural land is not enough. It is necessary to assess all the 
circumstances through the prism of proper farming, which allows us to assume that 
the land will at least be used for agricultural production, i.e. on the farm18. 

To assess whether a property is an agricultural property, it does not matter if it 
is a built-up area. Agricultural real estate is also a built-up land, so: 1) a seat19, un-
derstood as a property (or part thereof), with its buildings, satisfying the housing 
needs of a farmer and enabling the rational establishment of a farm as an organized 
economic unit20; 2) other built-up farmland, understood as agricultural property 
built up outside the seat, serving exclusively agricultural production and agro-food 
processing21. 

AGRICULTURAL PROPERTY WITHIN 
THE MEANING OF THE ASSA

 
The second stage of verification of agricultural property is whether the property 

has characteristics of an agricultural property in the sense of the law of the ASSA. 
The definition of agricultural property is included in Article 2 point 1 of the ASSA. 
It narrows code concepts of agricultural property. Agricultural properties within 
the meaning of Article 2 point 1 of the ASSA are not such properties which are 
agricultural in the sense defined in Article 461 of the Civil Code, but in local spatial 
development plans are intended for non-agricultural purposes22. The concept of ag-
ricultural property according to the ASSA is based on two criteria - the regulation 
contained in Article 461 of the Civil Code and location in the area, which is intended 
for agricultural purposes in spatial development plans23. 

The specific use of land in a local spatial development plan does not always coin-
cide with the boundaries of agricultural land. Furthermore, within a single property, 
a local spatial development plan may provide for several types of destination. Agri-
cultural property within the meaning of the ASSA therefore, will be an agricultural 

18  Z. Truszkiewicz, Nieruchomość rolna i gospodarstwo rolne…, pp. 144, 147-148; B. Wierzbowski, Pojęcie 
nieruchomości rolnej w prawie polskim, “Studia Iuridica Agraria” 2005, Volume IV, p. 96 and following; also 
the SupremeAdministrative Court in the judgment of March 20, 2008 (I OSK 435/07, Legalis)
19 Judgment of the Supreme Court of March 6, 1984, (III CRN 29/84), OSNC 1084, No. 10, item 180; 
Order of the Supreme Court of April 8, 1997, (I CKN 57/97), OSNC 1997, No. 11, item 66; Order of 
the Supreme Court of 20 June 1997, (III CKN 45/96), LEX No. 78441; Judgment of the Appeal Court in 
Łódź of March 14, 1997, (I ACa 111/97), OSA 1998, No. 1, item 5; Judgment of the Supreme Adminis-
trative Court in Warsaw of 1 February 1994, (II SA 2143/92), ONSA 1995, No. 2, item 61.
20  K. Czerwińska-Koral, Podział quoad usum…, p. 49.
21 See detailed considerations on this topic: K. Czerwińska-Koral, Zabudowane nieruchomości rolne 
jako przedmiot obrotu, [in:] Nieruchomości rolne w praktyce notarialnej, ed. P. Księżak, J. Mikołajczyk, 
Warsaw 2017, p. 160 and following.
22 The Supreme Court in the decision of May 15, 2009 II CSK 9/09, Lex No. 518109 and in the judg-
ment of September 5, 2012 (IV CSK 93/12, Legalis) and the Provincial Administrative Court in Byd-
goszcz in the judgment of September 23, 2015. (II SA / Bd 730/15, Legalis.
23  H. Ciepła, Aspekty prawne …, p. 45.
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property which is located in the area entirely allocated to the local spatial develop-
ment plan for agricultural purposes or if the agricultural purposes are, according to 
the local spatial development plan, its dominant purpose. What’s more, within the 
limits of one property, the local spatial development plan may provide for several 
types of destination. An agricultural property as defined by the ASSA therefore will 
be an agricultural property, which is located entirely within the local spatial devel-
opment plan for agricultural purposes or when the agricultural goals will be - in 
accordance with the local spatial development plan - its predominant destination24. 

An agricultural property as defined by the ASSA is therefore a property that:
1) is an agricultural property within the meaning of Article 461 of the Civil Code and 

is at the same time allocated in the local spatial development plan for purposes directly 
related to agricultural production;

2) is an agricultural property within the meaning of Article 461 of the Civil Code and it 
is at the same time located in the area for which there is no local spatial development plan25; 

3) is an agricultural property within the meaning of Article 461 of the Civil Code 
and is at the same time allocated in the local spatial development plan, partly intended 
for non-agricultural purposes (it is a non-homogeneous property that is partly used for 
purposes other than agricultural)26. 

It should be remembered that only the current spatial development plan in force 
on the date of conclusion of the contract of sale is the basis for assessing whether the 
real estate being the subject of the sale is an agricultural property as defined by the 
ASSA27. Ultimately, the change in the nature of the property as agricultural within 
the meaning of the Civil Code is not determined by the change of purpose of the 
land in the local spatial development plan, but by the decision to exclude a given 
property from agricultural production. Exclusion of land from agricultural produc-
tion is understood as the commencement of land other than agricultural or forestry 
(Article 4 item 11 of the Act of February 3, 1995 on the protection of agricultural 
and forest land, Journal of Laws of 2015, item 909, as amended). 

It may happen that properties designated in the local plan for non-agricultural 
purposes are used for agricultural purposes, but then we will not have to deal with 
agricultural land within the meaning of Article 2 point 1 of the ASSA28. A dilemma 

24 So the Supreme Court of the judgment of September 5, 2012, IV CSK 93/12, unpublished.
25 J. Bieluk, Ustawa o kształtowaniu ustroju rolnego. Komentarz, Warsaw 2016, p. 28; E. Klat-Górska, 
Ustawa o kształtowaniu ustroju rolnego. Komentarz, Warsaw 2014, p. 36.
26  Ibidem, p. 45; so in the Supreme Court, judgment of 5  September 2012, IV CSK 93/12, LEX 
1229816, where it has been pointed out that the agricultural criteria do not have to be fully met; it’s 
enough that only part of the property meets them; unlike K. Maj, Zmiany w ustawie …, p. 64 who 
assumes that a given property is an agricultural property only if it is fully allocated as planned for 
agricultural purposes.
27  E. Klat-Górska, Ustawa o kształtowaniu ustroju rolnego, p. 38; also H. Ciepła, Aspekty prawne…, p. 45.
28  M. Jarosiewicz, K. Kozikowska, A. Pązik, A. Wujczyk, Ł. Zielińskie, Prawo rolne. Repetytorium. 
Testy, Warsaw 2012, p. 24.
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arises whether in the absence of a spatial development plan, the type of property 
should be determined taking into account the content of the decision on develop-
ment conditions or other location decision? As it follows from Article 4 sec. 2 of 
the Act on Spatial Planning in the absence of a local spatial development plan, the 
definition of development resources and land development conditions takes place 
by way of a decision on land development and development conditions, whereby:

1) the location of a public purpose investment is determined by way of a deci-
sion on the location of a public purpose investment;

2) the manner of land development and building conditions for other invest-
ments is determined by way of a decision on building conditions.

Until now, it has been assumed that if there is no spatial development plan, the pur-
pose of the property should be determined on the basis of the data from the land and 
building register or the decision on land development conditions. Currently (after 30 
April, 2016), it should be recognized that „in the case of no spatial development plan, the 
definition contained in Article 461 of the Civil Code is considered decisive in the nature 
of the property as an agricultural property and the application of the provisions of the Act. 
The Act does not introduce a presumption that the lack of a spatial development plan or 
its out-of-date status will determine that the property is agricultural. The scope of the Act 
does not include property which, due to its nature, is not or cannot be used for agricultural 
purposes, e.g. housing property as well as property with residential buildings, other build-
ings, structures or equipment not used for agricultural production – including the land 
adjacent to them enabling their proper use, internal roads, property located under parks 
and gardens entered into the register of monuments. Property and data records from the 
land and building registry may be helpful in qualifying the property29”.

It should be stated that the lack of uniformity of views is noticeable in the matter 
of the possibility of determining the nature of property based on decisions on the 
development conditions. Part of the doctrine thinks that the decision on the condi-
tions of land development and spatial development is the basis for determining the 
purpose of the property for purposes other than agricultural ones30, others think – it 
is not31. There are a few arguments in favour of the second opinion. 

Firstly, it should be pointed out that the same area can be subject to a decision on 
land development and development conditions for many applicants and the same 
applicant can once again submit an application for the same area, provided that 
another investment is the subject of the application32. 

29 The position of the State National Council (SNC)on the application in practice of a notarial act on 
shaping the agricultural system issued in 2016.
30  G. Bieniek, Kształtowanie ustroju rolnego, [in:] G. Bieniek, S. Rudnicki, Nieruchomości. Problematy-
ka prawna, Warsaw 2011, p. 139; K. Maj, Zmiany w ustawie …, p. 65.
31  E. Klat-Górska, Ustawa o  kształtowaniu ustroju rolnego…, p. 40-41; K. Czerwińska-Koral, Pojęcie 
nieruchomości rolnej jako wyznacznik zasad obrotu nieruchomościami rolnymi, „Rejent” 2016, no. 6, p. 68.
32  E. Klat-Górska, Ustawa o kształtowaniu ustroju rolnego…, p. 40-41.
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Secondly, by the very fact of issuing a decision on the spatial development and land 
development conditions, the given property does not change its nature and does not 
become non-agricultural from the agricultural one. The issuance of such a decision does 
not result in a “de-agriculturalization” of the plot “by itself”33. The decision on land de-
velopment conditions cannot lead to a change in the purpose of the land, which can only 
take place by means of a local spatial development plan. The role of the decision on de-
velopment conditions is to determine that in a given area, taking into account its current 
use, it is possible to implement a given investment. Thus, it is impossible to obtain a de-
cision on development conditions in a situation where it is required to obtain a decision 
on the exclusion of the land from agricultural production based on the provisions of the 
Act on Protection of Agricultural and Forest Land. This condition does not apply to situ-
ations in which the planned investment does not change the agricultural use of the land, 
and then there are no obstacles to the decision on the conditions of land development34. 

Thirdly, the decision on land development conditions does not constitute 
grounds for changing the entry in the land register from the agricultural property 
to non-agricultural one. This basis is only determined by the surveyor’s boundaries 
of the building after obtaining a building permit35.

Further, one cannot miss the fact that the legislator, when defining the agri-
cultural property in Art. 2 point of the ASSA, referred solely to the findings of the 
local spatial development plan, not mentioning the decision on land development 
conditions (and other decisions). It is indicated by the content of Art. 2 of the Act of 
14 April 2016 on withholding the sale of property of the Agricultural Property Re-
source of the State Treasury and amending certain acts 36 (further known as: w.s.p. 
APRST), where we have a clear reference in addition to the land special develop-
ment plan to the study of the conditions and directions of the spatial development 
of the municipality and to the final decision on the conditions of spatial develop-
ment and land development, it should be recognized that in Art. 2 point 1 of the 
ASSA, it is only about spatial development plans. 

33 See Art. 59 section 1 and 2a of the Act on Spatial Development Planning.
34  J. Bieluk, Ustawa o kształtowaniu ustroju rolnego…, p. 41.
35  H. Ciepła, Aspekty prawne…, p. 42.
36 Article 2 section 1 on the provision of Art. 1 does not apply to the sale of:
1) properties and their parts dedicated in:
a) local spatial development plan or
b) study of conditions and directions of the spatial development of the municipality, or
c) final decision on the conditions of land development
– for purposes other than agricultural ones, in particular for technology parks, industrial parks, busi-
ness and logistics centers, warehousing facilities, transport investments, housing, sports and recreation 
facilities, or
2) properties located within the borders of the special economic zones, or
3) houses, residential buildings, outbuildings and garages with the necessary lands and backyard gar-
dens, or
4) Agricultural properties of the area up to 2 ha.
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In addition, in the second paragraph of Art. 11 of the Act of 14 April 2016 on 
withholding the sale of property of the Agricultural Property Resource of the State 
Treasury and change of some acts 37 we read that agricultural properties which on 
the day of entry into force of the Act, in final decisions on spatial development 
and land development conditions are intended for purposes other than agricultural 
purposes were also excluded from under the influence of the ASSA. It follows that 
it is about lands which are not located within the area included in the local special 
development plan and at the same time a final decision was made on them regard-
ing the conditions of spatial development and land development, from which it fol-
lows that they are intended for non-agricultural purposes. Therefore, they are not 
an agricultural property in the understanding of the ASSA.

In addition, it should be noted that at the stage of adopting the act amending the 
ASSA38, it was proposed to include in this definition the words “and in the absence 
of such a plan intended for other than agricultural purposes on the basis of final 
decisions”39, and despite the amendments submitted by deputies in this regard, the 
legislator did not decide to introduce such changes to the definition of agricultural 
properties40. Therefore, since the legislator did not refer to the decision, it must be 
assumed that this is not an oversight but an intended purpose.

It seems wrong to think that if a significant part of the territory of Poland does not 
have any spatial development plans drawn up, and the land development conditions 
replace this plan as a matter of fact, the recognition that they do not exclude the land 
from the concept of agricultural property, leads to the inhibition of the trade41.

VERIFICATION OF AN AGRICULTURAL PROPERTY 
IN TERMS OF THE AREA

 
After confirming that we are dealing with an agricultural property in the meaning 

of the ASSA, one should proceed to the subsequent level of the study i.e. the determina-
tion of the property area. Admittedly, since the entry into force of the amendment to the 
Civil Code of 199042 the area criterion is not a determinant of the category of agricultural 
property, and this is also the case for the definition of agricultural property in terms of 

37 Journal of Laws of 2016, item 585.
38 The Act of 14 April 2016 on the withholding the sale of the Agricultural Property Reserve of the 
State Treasury.
39  M. Korzycka, Analiza prawna przepisów ustawy o wstrzymaniu sprzedaży nieruchomości Zasobu 
Własności Rolnej Skarbu Państwa oraz o zmianie niektórych ustaw zwana dalej ustawą (senateprint no. 
124), www.senat.gov.pl/prace/senat/opinie-i-ekspertyzy/.
40 See e.g. amendment by senator P. Florek [in:] Sprawozdanie Komisji Ustawodawczej oraz Komisji 
Rolnictwa i Rozwoju Wsi (wraz z zestawieniem wniosków), Warsaw on 13 April 2016 r., Print no. 124 Z, 
published on the website of the Senate of the Republic of Poland on 13 April 2016.
41 Ibidem, p. 43.
42 Act of 28 July 1990 on act amendment–Civil Code (Journal of Laws no. 55, item 231).
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Art. 2 point 1 of the ASSA, however, in accordance with Art. 1a of the ASSA, the provi-
sions of the Act do not apply, among others, to agricultural properties with an area of less 
than 0.3 ha. The buyer of any agricultural property with an area larger than 0.3 ha can 
only be an individual farmer. It means that, the ASSA does not introduce any restric-
tions on trade in agricultural properties to the area of up to 0.3 ha. Therefore, the sale of 
a part of an agricultural property with an area of 0.3 ha requires the prior separation of 
such a plot by means of a registered division of the property provided for by the provi-
sions of the Act of 21 August 1997 on property management43. However, it cannot be 
assumed that the division of the agricultural land by separating from it a plot of land up 
to 0.3 ha can be made repeatedly until the area is completely depleted, because it would 
lead to the circumvention of the provisions of the Act44.

The minimum area standard was also introduced in the definition of an agricul-
tural household, as in accordance with Art. 2 point 2 an agricultural household, as 
defined by the ASSA, should be understood as an agricultural household within the 
meaning of the Civil Code45, in which the area of the agricultural property is not less 
than 1 ha46. At the same time, it should be remembered that according to Art. 4a of 
the ASSA, the provisions of the Act shall apply accordingly to the acquisition of an 
agricultural household. As it results from Art. 2 point 2 of the ASSA, for the pur-
pose of this act, an agricultural household should be understood as an agricultural 
household within the meaning of the Civil Code, in which the area of an agricul-
tural property is not less than 1 ha.

CONCLUSION

The provisions of the Act of 11 April 2003 on shaping the agricultural system 
changed by the amendment, which entered into force on 30 April 2016, provided for 
a special regime concerning trade in agricultural properties. As it turns out in prac-
tice, the application of these provisions is not easy. The regulations are constructed in 
several stages, i.e. to apply the special principles of the turnover, it is first necessary to 
determine whether the property is an agricultural property within the meaning of the 
Act and whether the event the property relates to is subject to a special regime.

The very definition of whether a property is an agricultural property in the sense 
of the ASSA also is a multistage action. The definition of an agricultural property first 

43 Uniform text Journal of Laws of 2015, item 1774.
44  H. Ciepła, Aspekty prawne…, p. 40.
45 In the wording given in the Act of 14 February 2003 amending the Civil Code and certain other acts 
(Journal of Laws No. 49, item 408). - According to Art. 55 of the Civil Code, an agricultural holding 
is understood as agricultural land with forest land, buildings or their parts, equipment and stock if 
they constitute or may constitute an organized economic whole and rights related to running a farm.
46  In the Act, we have the maximum area standard, i.e. 300 ha of agricultural land (Article 2a section 
2 and Article 5 section 1).
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refers to the Civil Code, and then - by reference to the local spatial development plan 
- it narrows down. The reference to the code definition does not make it easier for the 
interpreter because the definition provided there is not precise and unambiguous. The 
reference to the potential use to conduct agricultural production (“it is or may be used 
to conduct production activity in agriculture”) indicates the need for the interpreter to 
conduct some kind of investigation in order to determine this possibility. 

It should be added that having no spatial development plans in Poland compli-
cates the possibility of the property verification, since the legislator applied the crite-
rion that does not apply to all properties. It should be postulated that the narrowing of 
the definition of agricultural property would be a reference not only to the local spa-
tial development plan, but – in its absence – also in the final decisions on the location 
of the public purpose or decision on development conditions (location decisions).

The above points to the pains in the process of determining whether a property 
whose legal event concerns, should be subject to the special regime provided for 
by the ASSA and may cause practical difficulties and, thus, destabilize the trading 
confidence.
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Summary: The Agricultural System Structuring Act of 11 April 2003 which was amended 
as of 30 April 2016 implemented a special regime concerning trading in agricultural proper-
ties. The provisions are constructed on multiple levels, which means that in order to apply 
the special rules of trading, you first need to determine whether or not a given property is an 
agricultural property within the meaning of the said Act and whether the event concerning 
the property is subject to the special regime. The process of defining whether or not a prop-
erty is an agricultural property within the meaning of the Agricultural System Structuring 
Act also takes place in several stages. It is because the definition of the agricultural property 
refers to the Civil Code, and it is then narrowed by making a reference to the spatial devel-
opment plan. This implies that the process of applying the Act is arduous and may lead to 
difficulties in practice, thus destabilizing the certainty of the transactions.
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WERYFIKACJA POJĘCIA NIERUCHOMOŚCI ROLNEJ W ŚWIETLE 
ZNOWELIZOWANYCH PRZEPISÓW USTAWY Z DNIA 11 KWIETNIA 

2003 ROKU O KSZTAŁTOWANIU USTROJU ROLNEGO

Streszczenie: W znowelizowanych z dniem 30 kwietnia 2016 r. przepisach ustawy z dnia 
11 kwietnia 2003 roku o kształtowaniu ustroju rolnego wprowadzony został przewidziany 
szczególny reżim dotyczący obrotu nieruchomościami rolnymi. Przepisy skonstruowane 
są wielostopniowo, tj. aby zastosować szczególne zasady obrotu, wpierw należy ustalić, czy 
nieruchomość jest nieruchomością rolną w rozumieniu ustawy i czy zdarzenie, którego nie-
ruchomość dotyczy, podlega szczególnemu reżimowi. Samo określenie, czy nieruchomość 
jest nieruchomością rolną w rozumieniu u.k.u.r., też jest działaniem wielostopniowym. De-
finicja nieruchomości rolnej odnosi się bowiem do Kodeksu cywilnego, a następnie – po-
przez odwołanie do planu zagospodarowania przestrzennego – zawęża. Powyższe wskazuje 
na mozolność procesu stosowania ustawy i może powodować trudności w praktyce, a tym 
samym destabilizować pewność obrotu.

Słowa kluczowe: nieruchomość rolna, obrót nieruchomościami rolnymi, plan zagospoda-
rowania przestrzennego, siedlisko, decyzja o warunkach zabudowy, ewidencja gruntów
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MISSELLING OF FINANCIAL SERVICES 
AS A PRACTICE THAT INFRINGES COLLECTIVE 

CONSUMER INTERESTS

INTRODUCTION

The foundation of consumer law is the principle of consumer protection as 
a weaker party in relation to the entrepreneur. The consumer protection package 
is extensive. Beginning with the Constitution of the Republic of Poland1, through 
the Civil Code2, the Act of 30 May 2014 on consumer rights3, as well as the Act of 

* PhD; Faculty of Administration and Management of the Humanitas University in Sosnowiec.
1 Art. 76 of the Constitution of the Republic of Poland of 2 April 1997, Journal of Laws of 1997, No. 78, 
item 483 as amended Art. 76. Public authorities protect consumers, users and tenants against activities 
that threaten their health, privacy and security as well as against dishonest market practices. The scope 
of this protection is specified in the Act.
2  E.g. Art. 385, Art. 385 ¹ of the Act of 23 April 1964 –Civil Code, i.e. Journal of Laws of 2017 item 
459 as amended.
3  I.e. Journal of Laws of 2017 item 683. Used abbreviation: Consumer Rights Act.
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16 February 2007 on competition and consumer protection4. Consumer law also 
contains more detailed regulations5, including the sector-specific regulation related 
to the services provided to consumers. An example of this is the financial services 
market6, and in particular the regulation of the abovementioned Act on Competi-
tion and Consumer Protection. This law is designed to protect free competition 
on the free market, which indirectly protects the consumer as the last link in the 
market economy chain. The provisions of this Act expressly contain the prohibition 
of using practices that violate the collective interests of consumers. One of these 
practices, introduced by the legislator on the basis of Art. 1 point 3 sub-point c of 
the Act of 5 August 2015 on the amendment of the act on competition protection 
and consumers and some other laws7, has been – effective since 17 April 2016 – the 
so called ban on misselling of financial services8. The introduction of the ban on mis-
selling is related to the trend that can currently be observed, consisting in offering 
products, including financial ones, which are individualized, that is, tailored to the 
consumer’s needs. 

SELECTED SCOPE OF CHANGES INTRODUCED 
BY THE ACT AMENDING THE ACT ON
COMPETITION AND CONSUMER PROTECTION (ACCP)

On the basis of the above Art. 1 point 3 sub-point c of the Act amending the 
ACCP, the legislator made a thorough change of Art. 24 of the ACCP. In the provi-
sion of Art. 24 sec. 1 of the ACCP, the legislator has imposed a ban on practices that 
violate the collective interests of consumers, which are torts or delicts. The practice 
of infringing collective consumer interests, which consists of two elements, is in 
turn included in section 2  art. 24. The first is a  general clause manifesting itself 
in an unlawful or contrary to good practice behaviour of an entrepreneur that is 
detrimental to the collective interests of consumers. On the other hand, the second 
clause was expressed in the form of four calculations (including one repealed, which 
will be discussed below) of exemplary groups of practices.

Starting from the first general clause, it should be emphasized that general 
clauses usually contain phrases that are not specified in the form of, for example, 
good practices, respecting consumers’ legitimate interests or rules of social coex-

4  I.e. Journal of Laws of 2017 item 229 as amended. Used abbreviation: The Act on Competition and 
Consumer Protection, ACCP.
5  E.g. The Act of 29 August 1997 on tourist services i.e. Journal of Laws of 2016 item 187, 1334 as 
amended, the Act of 29 August 1997 –Bank Law, i.e. Journal of Laws of 2016 item 1988 as amended
6  E.g. financial services contracts concluded at a distance, regulated in the Consumer Rights Act.
7 Journal of Laws 2015, item 1634. Used abbreviations: Act on Amending the Act on Competition and 
Consumer Protection,AAtheACCP.
8  There is also spellingmisselling.
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istence, which are not defined strictly in legal provisions. This accounts for a  lot 
of freedom in their interpretation, within the framework of legal interpretations 
that exclude completely free interpretation. General clauses are therefore not al-
ways subject to the same interpretation, but their feature is a certain flexibility of 
use depending on the actual situation9. The general clause indicated in Art. 24 sec. 
2 of the ACCP concerns a situation in which the following conditions are met. First 
of all, practice is an act or omission of an entrepreneur, thus a  manifestation of 
behaviour towards the consumer. The action manifests itself in undertaking some 
kind of active behaviour (e.g. concluding a  contract), while omission means the 
lack of a given behaviour (e.g. not included in the contractual provisions). Secondly, 
the practice is illegal (unlawful). Unlawfulness of action is broadly recognized in 
the civil law10. It is understood as non-compliance (contradiction) of the behaviour 
of the perpetrator (here: entrepreneur) with the national legal order, but also with 
international treaties11. On the basis of the issues discussed, the contradiction with 
the legal order may refer to the contradiction with the Act of 16 April 1993 on com-
bating unfair competition12, as well as the Act of 23 August 2007 on counteracting 
unfair market practices13. Illegality within the meaning of Art. 24 of the ACCP also 
includes inconsistency with criminal law regulations – however, an act threatened 
by a criminal sanction can be considered a practice infringing collective consumer 
interests only if it harms their collective interests14. Thirdly, the practice is contrary 
to good practices. The Act amending the Act on competition and consumer protec-
tion has distinguished in the definition of practices violating collective consumer 
interests a feature of contradiction with good practices. The need to add a criterion 
of violation of good practices was submitted by the Supreme Court15, which em-
phasized the need to add this criterion due to the introduction of a new practice 
in the form of misselling of financial services, which will be discussed below. The 
notion of good practices belongs to the group of unclear notions, whose interpreta-
tion raises many controversies. The concept “good practices” should be looked at 
through the prism of the criterion of morality, justice, honesty, decency, morals. It 

9 https://uokik.gov.pl/download.php?plik=2152
10 On unlawfulness among others T. Karaś, S. Żółtek, Bezprawność w  prawie cywilnym i  karnym, 
https://pk.gov.pl/plik/2013_12/30121f8d8c014ca1dc725f5bc3312ba2.doc In addition: Judgment of the 
Appeal Court in Poznań of 24 June 1992, I ACr 204/92, Case list 1993, no. 2, p. 30.
11  Z. Radwański, A. Olejniczak, Zobowiązania – część ogólna, Warsaw 2014, p. 192 and following.
12  I.e. Journal of Laws of 2003 No. 153, item 1503 as amended. Used abbreviations: Act on Combating 
Unfair Competition, Unlimited Competition, ACUCUC.
13  I.e. Journal of Laws of 2016 item 3, 1823. Abbreviations used: Act on Counteracting Unfair Market 
Practices, ACUMP
14  C. Banasiński [in:] C. Banasiński, E. Piontek (ed.), Ustawa o ochronie konkurencji i konsumentów. 
Komentarz, Warsaw 2009, p. 410 and following.
15  Comments of the Supreme Court of 29 April 2015 to the draft Act amending the Act on competi-
tion and consumer protection and the Act - Code of Civil Procedure, https://legislacja.rcl.gov.pl/docs
//2/12271401/12284097/12284100/dokument161996.pdf.
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is assumed that “good practices” not being legal norms, are norms of conduct, and 
their content, subjective scope and subject matter need to be specified and defined 
in the jurisprudence and literature16. Fourthly, the practice is detrimental to the col-
lective interests of consumers, which should be understood by the denial expressed 
in Art. 24 section 3 of the ACCP, according to which the sum of consumers’ indi-
vidual interests is not a collective consumer interest. The Supreme Court of Appeal 
also expressed the above statement in the justification of the judgment, pointing 
out that the essence of the action of the President of the Office for Competition 
and Consumer Protection (hereinafter: the President of UOKiK) in the proceed-
ings concerning practices violating collective consumer interests is to examine the 
entrepreneur’s actions as a practice towards collectivity, and not towards individual 
consumers17. It should also be emphasized that the collective interests of consumers 
must be referred to current, future, as well as potential consumers18. 

In turn, the second general clause was expressed in the form of listing examples 
of practices that infringe collective consumer interests. Below there will be only 
mentioned all exemplary practices that infringe the collective interests of consum-
ers listed in Art. 24 section 2 of the ACCP, and this publication will emphasize one, 
newly-introduced practice – the so called misspelling of financial services. First of 
all, it should be noted that the legislator deleted point 1 of Art. 24 sec. 2 of the ACCP 
from the catalogue of these practices, stating that the practice infringing collective 
consumer interests was the application of the provisions of templates of contracts, 
which have been entered in the register of provisions of template contracts recog-
nized as unlawful, referred to in Art. 47945 of the Act of 17 November 1964 – Code 
of Civil Procedure19. The removal of the above practice was a consequence of the 
introduction of Art. 23 a to the Act on competition and consumer protection, estab-
lishing the ban on the use of prohibited clauses in templates of contracts concluded 
with consumers, while changing the system of abstract control of contractual provi-
sions. At present, the use of prohibited provisions of template contracts is therefore 
a separate delict, and the register of the provisions of templates of contracts deemed 
to be unlawful is revoked, however, subject to Art. 8 sec. 1 of the Act on amend-
ing the ACCP, on the basis of which the legislator introduces ten years of vacatio 
legis for the repealed provisions of the Code of Civil Procedure in respect of cases 
brought by the action for recognition of the provisions of a standard contract not 

16 https://repozytorium.amu.edu.pl/bitstream/10593/4938/1/04_Artur_Zurawik_Klauzula%20gener-
alna_dobrych%20obyczaj%C3%B3w_35_51.pdf.
17 Judgment of the Supreme Court in Warsaw of 28 March 2008, VI ACa 1098/07, unpublished see A. 
Stawicki and E. Stawicki (ed.), Ustawa o ochronie konkurencji i konsumentów. Komentarz, LEX 2011.
18  M. Sieradzka, Komentarz do art. 24 ustawy o ochronie konkurencji i konsumentów, LEX 2008.http://
orka.sejm.gov.pl/izo7.nsf/www1/i16564o0/$File/i16564o0.pdf.
19 I.e. Journal of Laws of 2016, item 1822, 1823 as later amended. Used abbreviations: Code of Civil-
Procedure, CCP.
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allowed before 17 April 2016. In the light of the above, it was necessary to delete 
from the catalogue of the discussed practices, the provisions of templates of con-
tracts entered into the register of prohibited clauses based on the court’s judgment. 
Another example of practices infringing collective consumer interests is the breach 
of the obligation to provide consumers with reliable, genuine and complete infor-
mation, expressed in point 2 of Art. 24 sec. 2 of the ACCP. The fundamental right 
of the consumer to obtain information, which is the correlate of the entrepreneur’s 
information obligations, has been included in the Consumer Rights Act. Informa-
tion and transparency of the market are an instrument of consumer protection. The 
mechanism of information obligations is the focal point of the consumer protection 
system in the law of the European Union20. This was also expressed by the Court 
of Justice of the European Union21 in the judgment22, in which it decided that the 
information is one of the constitutive prerequisites for consumer protection. The 
contemporary society is an information society. In the present reality, the informa-
tion and the method of its acquisition, transmission and collection has gained a key 
meaning. Currently, no one questions the consumer’s right to information. On the 
contrary - the importance of information is more and more appreciated by the leg-
islator, which is expressed, for example, by the above-mentioned Act on Consumer 
Rights. The legislator puts more and more detailed requirements on information 
obligations for the entrepreneur. E. Łętowska emphasizes that in providing infor-
mation, we should not only notice the obligation imposed on the entrepreneur as 
a moral obligation but also as a financial burden23. A properly informed consumer 
is the best guarantor of the protection granted him by the law. The next type of 
practices violating the collective interests of consumers mentioned in Art. 24 sec. 
2 point 3 of the ACCP, constitute unfair market practices or acts of unfair compe-
tition. Without going into details, as this issue is not the subject of the analysis in 
this publication, it should only be pointed out that the market practice applied by 
entrepreneurs towards consumers is unfair if it is contrary to good practices and 
significantly distorts or may distort the market behaviour of the average consumer 
before concluding an agreement concerning a product, during or after its conclu-
sion24. In turn, the action of unfair competition is action contrary to the law or mo-
rality, if it threatens or violates the interest of another entrepreneur or client 25. The 
last, introduced in Art. 24 of the ACCP, the amendment constitutes the addition by 

20 F. Grzegorczyk, Prawo konsumenckie w Unii Europejskiej: aspekty systemowe harmonizacji, Warsaw 
2009, p. 49.
21  At the date of the judgment, the European Court of Justice. 
22  Quotation after M. Pecyna [in:] S. Włodyka, Prawo umów handlowych, tom 5, Warsaw 2014,                  
p. 186, judgment in the case C-362/88 GB Inno BM of 7.3.1990.
23 E. Łętowska, Europejskie prawo umów konsumenckich, Warsaw 2004, p. 128 and following.
24  Art. 4 section1 of theACUMP.
25  Art. 3 section 1 of the ACUCUC.
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the legislator of point 4 to Art. 24 sec. 2 of the ACCP, which concerns the so-called 
prohibition of misselling of the financial services referred to below.

BAN ON MISSELLING OF FINANCIAL SERVICES 

In line with what has been indicated above, based on the provisions of the Act 
amending the Act on competition and consumer protection26, the legislator intro-
duced to the content of Art. 24 sec. 2 pt. 4 the ACCP a new type of practice infringing 
collective consumer interests, in the form of the so-called misselling of financial ser-
vices. The regulation defines misselling of financial services as an offer to consumers 
to purchase financial services that do not meet the needs of these consumers, based 
on the information available to the trader regarding the characteristics of these con-
sumers or suggesting that these services are inadequate to their nature. Therefore, the 
legislator defined misselling as offering and selling the products that do not match the 
needs of consumers. The phrase misselling from English alone means “missed sales”, 
which also perfectly reflects the whole phenomenon, understood as the sale of ser-
vices that are not adjusted to the customer’s needs. Misselling is becoming more and 
more widespread and is especially visible on the market of insurance27 and bank ser-
vices. Life and endowment insurance with an insurance capital fund, mortgage loans 
denominated in foreign currencies and the so-called “chwilówki” have been indicated 
as an example of actions in the form of misselling, in the justification of the draft act 
on the protection of competition and consumers28. In addition, in the explanatory 
memorandum to the draft of the discussed act, it was stressed that withdrawal from 
agreements on financial products is very difficult and expensive. 

By introducing a ban on misselling of financial services, the Polish legislator copied 
the experience of the British Company Financial Conduct Authority, which applies 
a new approach to financial services. It is characterized by the fact that the majority of 
products offered to individual consumers is tailored to the needs of specific consumer 
groups, and the problems appearing on the market do not concern the features of 
these products, but whether the products are offered to the right group of consumers. 
The new approach to financial services is aimed at eliminating the situation when an 
improperly offered product can cause losses on the part of consumers in the situation 
of mass sales. Actions taken by the Financial Conduct Authority concern the exer-

26  Art. 1 point 3 of the Act amending the Act on competition and consumer protection.
27 On this subject among others P. Kozik, Misselling w ubezpieczeniach – czyli ochrona konsumentów 
usług ubezpieczeniowych na gruncie najnowszych zmian prawodawczych, [in:] M. Jagielska, E. Sługocka-
-Krupa, K. Podgórski, Ochrona konsumenta na rynku usług, Warsaw 2016, p. 155 and following. Moreo-
ver, in particular, Art. 21 Acts of 11 September 2015 on insurance and reassurance activity, i.e. Journal of 
Laws of 2017, item 1170, 1089, on the subject, among others: M. Szczepańska (ed.), Ustawa o działalności 
ubezpieczeniowej i reasekuracyjnej. Komentarz, Warsaw 2017, E. Bukowska [in:] P. Czubluna (ed.), Usta-
wa o działalności ubezpieczeniowej i reasekuracyjnej. Komentarz, Warsaw 2016, p. 81 and following
28 https://legislacja.rcl.gov.pl/docs//2/12271401/12284097/12284098/dokument158625.PDF.
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cise of control, and, if necessary, intervention, to protect consumers against a possible 
threat (hence the own analysis of the institution is sufficient, for example, a consumer 
complaint is not necessary, i.e. a problem has arisen on the market). These are preven-
tive actions aimed at protecting the consumer against potential threats29. 

Commented Art. 24 sec. 2 point 4 of the ACCP introduced two varieties of mis-
selling, thus two new practices violating collective consumer interests 30. The first is 
to offer consumers the purchase of financial services that do not meet the needs of 
these consumers, determined with the information available to the entrepreneur in 
terms of the characteristics of these consumers. In turn, the second concerns the 
proposal to purchase these services in a manner inadequate to their nature. Both 
forms have three common features. First of all, both forms concern the behaviour 
of the entrepreneur, who will usually be an insurer or a bank based on misselling, 
depending on the service market. Entrepreneur’s behaviour can take the form of 
both actions (e.g., providing false information) as well as omissions (e.g., concealing 
certain information from the consumer). Another common feature concerns the 
contract stage. The introduced ban on misselling (in both above mentioned forms) 
already at the pre-contract stage is a positively assessed solution aimed at elimina-
tion of entrepreneurs’ behaviours which lead to distorting of the process of making 
decisions by consumers. Thus it concerns already the proposal itself, and strictly 
speaking, the ban on offering the consumers to purchase financial services before 
the conclusion of the contract. Thirdly, both varieties of misselling concern finan-
cial services. This common premise raises a  lot of doubts which result from the 
lack of definition of financial services in the competition and consumer protection 
Act31. In connection with the above, it seems helpful to refer to the regulation of 
Art. 4 section 2 of the Act on consumer rights, according to which the provisions 
of the Act do not apply to the contracts concerning financial services, especially 
such as: banking operations, consumer credit agreements, insurance operations, 
contracts for the purchase or repurchase of participation units of an open-ended 
investment fund or an open-ended specialized investment fund and acquisition or 
subscription of investment certificates of a closed-end investment fund, payment 
services (with one exception of contracts regarding financial services concluded 
remotely, to which the indicated provisions of chapters 1 and 5 of the Act on con-
sumer rights apply). As can be seen from the above, the legislator also does not 
define financial services under the Act, and indicates which actions the provisions 
of the Act on Consumer Rights do not apply to. Nevertheless, an attempt to define 

29  A. Wędrychowska-Karpińska, A. Wiercińska-Krużewska [in:] Ustawa o ochronie konkurencji i kon-
sumentów. Komentarz, A. Stawicki, E. Stawicki (ed.), Warszawa 2016, p. 686. 
30 P. Kozik, Misselling w ubezpieczeniach…, p. 164 and following.
31  J. Sroczyński, Misselling – nowy rodzaj zakazanej praktyki naruszającej zbiorowe interesy konsu-
mentów, „Przegląd Ustawodawstwa Gospodarczego” 2016, no. 04, p. 27.
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financial services was made in the literature indicating that the activities listed in 
Art. 4 par. 2 of the Act on consumer rights are widely regarded as financial activi-
ties, and thus the provisions contained in Chapter 5 of the above act are applicable 
to them32. In addition, the calculation of financial services is exemplary, which is 
already indicated by the very phrase “in particular”. In the case of both forms of 
misselling, at the very beginning, some concerns are raised by the word “proposing”, 
which has not been clarified under the Act on competition and consumer protec-
tion. In this situation, it is worth referring to the definition of “product purchase 
proposal” included in Art. 2 point 6 of the Act on counteracting unfair market prac-
tices, which means commercial information defining the product’s characteristics 
and its price, in a manner appropriate for the means of communication with con-
sumers that directly affects or may affect the consumer’s decision on the contract. 
From the definition cited, the notion of commercial information should be speci-
fied, which has a direct impact on the consumer’s decisions. Commercial informa-
tion is understood as the entrepreneur’s advertising of various types of goods and 
services (especially prospectuses, catalogues, invitations to transactions and pur-
chases available to the individual needs of the recipient). In the draft amendment 
to the Act on Competition and Consumer Protection, it was proposed to use the 
phrase “offering”, which was eventually replaced by the word “proposing”. The rea-
son for this solution was the argument that “proposing” means exclusion from mis-
selling the financial services of general advertising (television or radio), which are 
only a general presentation of the service by the entrepreneur or initial “incentive” 
for the consumer to be interested in the proposal of the entrepreneur33. 

In the regulation under point 4 of Art. 24 sec. 2 of the ACCP, the legislator included 
a postulate of adequacy, that is, matching the needs of the consumer, or taking the op-
posite, prohibiting the inadequacy of proposing the purchase of financial services as to 
their nature. The inadequacy of proposing the purchase of financial services as to their 
nature is manifested as the inadequacy of the content and method of proposing the 
purchase of financial services, depending on the form of misselling mentioned below.

The first form of misselling mentioned above, prohibited by the legislator through 
the regulation of art. 24 sec. 2 point 4 of the ACCP is to propose to consumers pur-
chasing financial services that do not correspond to the needs of these consumers 
including information available to the entrepreneur regarding the characteristics of 
these consumers. The phrase that in this form of misselling raises reservations is the 
concept of “need”. The premise in the form of not responding to the needs of the 
consumer by proposing a financial service makes it that the President of UOKiK 
has no grounds to challenge the financial service itself, which is fully allowed, but 

32 M. Skory [in:] Ustawa o prawach konsumenta. Kodeks cywilny (wyciąg): Komentarz, B. Kaczmarek- 
Templin, P. Stec, D. Szostek ed., Warszawa 2014, p. 202.
33 A. Wędrychowska-Karpińska, A. Wiercińska-Krużewska [in:] Ustawa o ochronie konkurencji…, p. 693.
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only its mismatch to the needs of a given group of consumers. Due to the fact that 
in the situation of using the financial service, the needs of consumers come down 
to financial needs, and these usually occur, the unfortunate form of “need” should 
be interpreted as the possibility of using a given financial service34. Another doubt 
emerging in this form of misselling concerns the identification of consumer needs, 
which the entrepreneur has to make “including information available to the en-
trepreneur regarding the characteristics of these consumers”. The above raises the 
question - were additional obligations imposed on the entrepreneur in the area of 
obtaining and collecting comprehensive data about the consumer?

In the justification of the draft to the Act amending the Act on Competition and 
Consumer Protection, the legislator rationally stressed that the discussed regulation 
does not impose an obligation on entrepreneurs to determine the needs of consum-
ers, but only establishes failure to fulfil this obligation as a practice violating collective 
consumer interests35. It seems reasonable to assume that the entrepreneur will not 
break the prohibition of misselling, who will, at the pre-contractual stage, come out 
with the initiative to provide all information about a given financial product, relevant 
terms of the offer and at the same time will provide the consumer with appropriate 
conditions to get acquainted with them. Thus, the above mentioned inadequacy of the 
content of the proposal for the purchase of financial services is manifested in the lack 
of providing the consumer with relevant information on a given financial service or 
providing it in a vague, misleading or incomplete manner (e.g. unclear informing on 
the rules for the collection of instalments or misleading as to the investment risk)36. 
However, it is not the responsibility of the entrepreneur to examine whether the con-
sumer will be able to bear the risk and fulfil the obligations under the contract 37. 

The second type of misselling is proposing the acquisition of financial services 
in a way that is inadequate to their character. The inadequacy of the method of pro-
posing the purchase of financial services may be expressed in the form of offering 
highly complicated financial services using a  telephone, which often distorts the 
image of the proposed services. And everyday life still provides examples, that even 
the very way of presenting the terms of a given financial service and how it affects 
the consumer has a fundamental impact on his choice. Therefore, in summary, it 
can be argued that the mismatch of the offer itself or the way it is presented to the 
specificity of the product and the needs of individual consumer groups is not al-
lowed, which is also considered an unethical behaviour38.

34 M. Namysłowska [in:] Ustawa o zmianie ustawy o ochronie konkurencji i konsumentów z 5.8.2015 r. 
Komentarz, M. Namysłowska, A. Piszcz (ed.), Warsaw 2016, p. 54.
35 Justification for the draft Act amending the Act on competition and consumer protection, p. 12.
36 M. Namysłowska [in:] Ustawa o zmianie ustawy o ochronie konkurencji …, p. 55.
37 A. Wędrychowska-Karpińska, A. Wiercińska-Krużewska [in:] Ustawa o ochronie konkurencji…, p. 695.
38 http://www.biuletyn.bdo.pl/biuletyn/podatki-i-rachunkowosc/bdo-podatki-i-rachunkowosc/Prz-
episy-prawne-i-orzecznictwo/misselling-czyli-sprzedaz-nieetyczna9290.html



ANNUALS OF THE ADMINISTRATION AND LAW.  YEAR XVII274

For breaking the prohibition of misselling, the President of UOKiK issues a de-
cision on the recognition of the practice as infringing collective consumer inter-
ests and ordering its discontinuation39. In this decision, the President of UOKiK 
may determine the means to remove the ongoing effects of infringing collective 
consumer interests, to ensure the execution of the order, in particular may oblige 
the entrepreneur to submit a single or multiple statement of the content and form 
specified in the decision40. In addition, as in the case of other practices infringing 
collective consumer interests, also in the event of violation of the prohibition of 
misselling (even unintentionally) the President of UOKiK may impose on the entre-
preneur a financial penalty in the amount not exceeding 10% of turnover achieved 
in the financial year preceding the year of imposing the penalty41. Therefore, the 
extension of the list of practices infringing collective consumer interests, expressed 
in the discussed Article 24 sec. 2 of the Act on competition and consumer protec-
tion, about misselling, contributed to the increase in the number of situations in 
which the UOKiK may impose a fine. Financial penalties play a fundamental role 
in ensuring the effectiveness of competition and consumer protection standards42. 
They constitute the basic sanction for violation of the provisions of the Act on com-
petition and consumer protection, because in principle Polish law (except for the 
so-called bid-rigging behaviour between tenderers) does not provide for criminal 
liability for violation of the provisions of the Act. 

It should also be added that the President of UOKiK, even before the end of the 
proceedings regarding the entrepreneur’s practices violating collective consumer 
interests, may issue the so-called provisional decision requiring him to refrain from 
certain actions43. The reasons justifying the publication of the above mentioned pro-
visional decision should include prima facie evidence (which is sufficient, no evi-
dence is necessary) that the continued application of the alleged practice can result 
in serious and difficult threats to the collective interests of consumers. Both hazard 
characteristics (serious and difficult to remove) must occur simultaneously.

39  Art. 26 section 1 of the Act on Competition and Consumer Protection.
40  Art. 26 section 2 of the Act on Competition and Consumer Protection.
41  Art. 106 section 1 point 4 of the Act on Competition and Consumer Protection.
42  M. Król-Bogomilska, Kary pieniężne w prawie antymonopolowym, Warsaw 2001. 
43  Art. 101a section 1 sentence 1 of the Act on Competition and Consumer Protection.
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CONCLUSION
 
Consumer protection in the case of financial services is the most justifiable idea. By 

amending the discussed regulation of Art. 24 of the ACCP, and especially by introducing 
a ban on misselling of financial services, the Polish legislator wanted to create a practical 
and effective mechanism for consumer protection on the market of these services. It was 
the financial market that was indicated as carrying the greatest risks for the consumer. 
However, the regulation of misselling is accused of certain imperfections, mainly in the 
form of using too many indeterminate concepts, with the simultaneous lack of defini-
tions of the concepts used or the transfer of total responsibility to the entrepreneur44. 
It is also debatable to accept misselling as a practice that infringes collective consumer 
interests only on the basis of financial services, since analogous unfair sale practices are 
also taking place in many other markets, which, however, are not affected by the ban. 
Thus, the situation of entrepreneurs operating in various sectors and applying similar 
sale practices was diversified in a controversial manner. Consequently, only those who 
operate in financial markets are subject to a ban and possible sanctions related to its vio-
lation. Taking into account the numerous irregularities in the activities of entrepreneurs 
whose victims are unaware consumers, one should expect that the regulation of missel-
ling will solve the problems of the entire market. However, from the perspective of entre-
preneurs operating on financial markets, who were the only ones obliged to comply with 
the ban on misselling, there are doubts about the application of this provision in prac-
tice45. Nevertheless, the conflict of competence between the President of UOKiK and 
the Financial Supervision Commission (hereinafter: KNF) is important, i.e. a situation 
in which one case is subject to two different state bodies. At this point, much depends 
on the practice of applying the regulation of misselling by the President of UOKiK, at the 
meeting point with the KNF’s competences46. In addition, in practice there is a fear, how 
an entrepreneur is to behave so as not to be accused of unethical misselling. In practice, 
it may be problematic for an employee of a given financial institution to assess whether 
a given service meets the needs of the consumer (it may be assumed in advance that, for 
example, an elderly person is not interested in a complex financial service - this may be 
inappropriate)47. 

Bearing the above doubts in mind, it seems reasonable to interpret Article 24 
sec. 2 point 4 of the ACCP on the basis of a proper balance of entrepreneurs’ interest 

44 C. Banasiński, M. Bychowska, Między efektywnością administracji a pewnością sytuacji prawnej przedsiębiorców, 
„Internetowy Kwartalnik Antymonopolowy i Regulacyjny” 2015 no. 5 (4), p. 68 and following: http://cejsh.icm.
edu.pl/cejsh/element/bwmeta1.element.desklight-e47a7115-897e-45c2-bd33-a05fbc1af2f7/c/59.pdf.
45 http://www.biuletyn.bdo.pl/biuletyn/podatki-i-rachunkowosc/bdo-podatki-i-rachunkowosc/Prz-
episy-prawne-i-orzecznictwo/misselling-czyli-sprzedaz-nieetyczna9290.html.
46  J. Sroczyński, Misselling…, p. 29.
47 http://www.biuletyn.bdo.pl/biuletyn/podatki-i-rachunkowosc/bdo-podatki-i-rachunkowosc/Prz-
episy-prawne-i-orzecznictwo/misselling-czyli-sprzedaz-nieetyczna9290.html.
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and consumer protection, in such a way that not every offer of financial services is 
considered as misselling48. 
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Summary: Currently, we can observe a trend consisting in offering products, including fi-
nancial ones, which are individualized, that is, tailored to the consumer’s needs. To meet the 
above, the Polish legislator, following the example of the British regulation, introduced the 
so-called ban on misselling financial services to the Polish legal order. The aim of this pub-
lication is to analyse the misselling understood as offering and selling products that do not 
match the needs of consumers.

Keywords: consumer law, consumer, misselling, financial services, practices infringing the 
collective interests of consumers

MISSELLING USŁUG FINANSOWYCH JAKO PRAKTYKA NARUSZAJĄCA 
ZBIOROWE INTERESY KONSUMENTÓW

Streszczenie: Aktualnie można zaobserwować trend, polegający na oferowaniu produktów, 
w tym finansowych, które są zindywidualizowane, czyli dopasowane do potrzeb konsumen-
ta. Wychodząc naprzeciw powyższemu, ustawodawca polski, na wzór regulacji brytyjskiej, 
wprowadził do polskiego porządku prawnego tzw. zakaz missellingu usług finansowych. 
Celem niniejszej publikacji jest analiza missellingu rozumianego jako oferowanie i sprzedaż 
produktów niedopasowanych do potrzeb konsumentów.

Słowa kluczowe: prawo konsumenckie, konsument, misselling, usługi finansowe, praktyki 
naruszające zbiorowe interesy konsumentów
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SELECTED PROBLEMS OF SHAPING  
THE AMOUNT OF REMUNERATION FOR WORK

INTRODUCTORY REMARKS

Greater autonomy of the will of the parties in the market economy means nu-
merous threats to the rights and interests of the working people. Consequently, the 
need for pursuing appropriate socio-economic policies and the introduction of spe-
cific legislation results not only from the protection of the rights and interests of the 
employee and employer but it is also justified by the public interest. The state should 
provide employees and members of their families with decent living and remunera-
tion conditions. It is therefore necessary to make a  real change of the economic 
growth paradigm for the concept of sustainable socio-economic development. An 
important goal from the point of view of the individual and the society is therefore 
the continuous increase of prosperity, understood as the improvement of all condi-
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tions in which life takes place1. The legal protection of the employee is primarily 
based on the creation of legal means that will effectively protect the rights and inter-
ests of the working people. At this point, the question arises as to whether the exist-
ing legal standards provide a sufficient basis to effectively increase the amount of 
employee remuneration in our country or whether further legal actions are required 
without which achieving the objective of equitable remuneration is not possible. De 
lege lata existing legal solutions should be indicated in this regard and it should be 
assessed if they are sufficient, as well as the demands de lege ferenda which will help 
to strengthen and extend this protection should be formulated. It is particularly im-
portant to have an effective claim system for the employee in this regard to protect 
his threatened or violated rights and interests on the labor market. It is expected that 
each Polish employer respects satisfactorily the basic provisions and principles of 
the labor law that guarantee benefits to employees at a sufficiently high level within 
the European standards and create safe and hygienic working conditions. 

CONSTITUTIONAL BASES FOR LABOR PROTECTION
 
Employment protection should be implemented in many areas of social life. The 

Constitution of the Republic of Poland does not expressly define the principle of 
freedom of contract as the institution of constitutional status. However, it can be 
derived from some of its provisions2. On the other hand, the Constitution of the 
Republic of Poland provides for broader legal bases to limit the freedom of employ-
ment contracts than is the case of other private-law agreements, contained in article 
24 and indirectly in article 20 of the Constitution related with labor protection and 
with the existence of autonomous legal acts from the social partners. The provi-
sion of article 24 of the Constitution of the Republic of Poland refers primarily to 
labor protection in the context of employment. There is no doubt that one of the 
most important areas are employment relationships. This provision also includes, 
in addition to the obligation of labor protection, the obligation of the state to pro-
tect working conditions, understood as the overall obligations and rights connected 
with work of the person employed. The importance of the Constitution for the labor 
law is in this case much higher than for the civil law, as workers and other people 
employed should be particularly protected from the dangers connected with em-
ployment. The employer is generally a stronger economic party and usually strives 
to achieve the greatest possible benefits from employment, often with the exploita-
tion of employees. 

1 Compare Ł. Jabłoński, Teorie rozwoju gospodarczego a  konwergencja ekonomiczna. „Nierówności 
Społeczne a  Wzrost Gospodarczy” 2008, no 13, p. 151-166; R. Piasecki, Ewolucja teorii rozwoju 
gospodarczego krajów biednych, [in:] Ekonomia rozwoju, ed. R. Piasecki, Warsaw 2007, passim.
2  More on his topic: Compare. L. Florek, Ustawa i umowa w prawie pracy, Warsaw 2010, p. 108 and next.
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The obligation of labor protection means that people living with work can not 
be in a much worse social situation than people living from other incomes (capital, 
real estate, etc.), which is directly related to the principles of social justice and to 
the protection of the dignity of the individual3. This means both suitable shaping of 
the situation of employees compared with those who receive incomes from other 
sources, as well as appropriate shaping of the relationships between the particular 
groups of these individuals. Accordingly, the state’s obligation to protect employ-
ment comes down to the creation of certain legal guarantees by the state concerning 
both the protection of those persons as well as their property and non-property in-
terests. The Constitution does not prejudge, however, the specific protective meas-
ures that should be contained in ordinary legislation4. 

The general wording „labor protection” does not preclude the protection of work 
performed under other legal relationships, in particular the civil law relations. Ac-
cordingly, the thesis of the Supreme Court judgment of October 7, 2004, eloquently 
reads: „The establishment in court proceedings that the work was provided on the 
basis of the civil law agreement does not violate article 24 of the Constitution of the 
Republic of Poland, but the differentiation of the legal situation of the employee and 
the party to the civil law agreement does not constitute an infringement of article 32 
of the Constitution of the Republic of Poland”5.

 
AUTONOMY OF THE WILL OF THE PARTIES 
IN FREE MARKET CONDITIONS

The principle of autonomy of the will of the parties allows for the independent 
and free shaping of legal relationships by the parties to these relations through car-
rying out legal actions, including conclusion of contracts. This interpretation of the 
autonomy of will arises from the content of article 56 of the Polish Civil Code, under 
which a legal action causes legal effects6 expressed in it. Further reinforcement of this 
principle is contained in article 3531 of the Polish Civil Code introducing into the area 
of   contract law the freedom of contract recognized as a separate principle of private 
law. Freedom of contract contained in that provision means that the parties conclud-
ing the contract may shape its content at their discretion, but the content or purpose 
of the contract may not be contrary to the nature of the legal relationship, the law or 

3  Compare H. Szewczyk, Ochrona dóbr osobistych w zatrudnieniu, Warsaw 2007, passim.
4  See L. Florek, [in:] Konstytucyjne podstawy indywidualnego prawa pracy. Konstytucyjne podstawy 
systemu prawa, ed. M. Wyrzykowski, Warsaw 2001, p.  70-71; B. Zdziennicki, [in:] Znaczenie 
orzecznictwa Trybunału Konstytucyjnego dla umocnienia pozycji władzy sądowniczej. Rola orzecznictwa 
w systemie prawa, ed. T. Giaro, Warsaw 2016, p. 18 and next.
5  See Sentence of the Supreme Court of 7 October 2004, II PK 29/04, Case Law of the Supreme Labor 
Court 2005, no 7, item 97.
6  Compare M. Wilejczyk, Zagadnienia etyczne części ogólnej prawa cywilnego, Warsaw 2014, p. 96-97.
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the principles of social interaction. Thus, this freedom is not unlimited. The limits of 
freedom of contracts in terms of their purpose and content are determined by the law, 
the character of the legal relationship created by the contract and the principles of so-
cial interaction.7 The principle of freedom of contracts can not violate the provisions 
of iuris cogentis.8 The content of this principle includes such elements as: freedom con-
tract, freedom of contractor selection, freedom of shaping the content of the contract, 
freedom of its termination and the admissibility of any form of contract9.  

The normative relation between the labor law and the civil law is specifically 
shown in article 300 of the Polish Labor Code and other provisions referring to the 
civil code in matters not regulated by the labor law10. The provision of article 3531 of 
the Polish Civil Code satisfies the conditions contained in article 300 of the Polish 
Labor Code, which is confirmed in the judicature and doctrine11. 

On the basis of the labor law, the principle of freedom of contract (contractual) 
or more broadly the principle of autonomy of the will of the parties is, in particular, 
the principle of the free establishment of labor relations as one of the fundamental 
principles of the labor law contained in article 11 of the Polish Labor Code, which 
is confirmed in the nature of obligation of the labor relation that is followed by the 
voluntariness of incurring obligations towards each other and deciding about their 
content12. A consistent statement of the will of the parties to the labor relation is a con-
dition of establishing any labor relation, including non-contractual, where there are 
undoubtedly more limitations of this principle than in the contractual labor relation13.

You can not forget about the role of article 10 and article 18 of the Polish Labour 
Code in this area as other fundamental principles of the labor law. In a  broader 
sense, freedom of contract arises also from the content of article 18 § 1 of the Polish 

7  Compare R. Trzaskowski, Granice swobody kształtowania treści i  celu umów obligacyjnych. Art. 
3531 of the Polish Civil Code Kraków 2005, passim; the same, Właściwość (natura) zobowiązaniowego 
stosunku prawnego jako ograniczenie zasady swobody kształtowania treści umów, „Kwartalnik Prawa 
Prywatnego” 2000, no 2, p. 389 and next.
8  See Sentence of the Supreme Court of 5 June 2002, II CKN 701/00 with glosa of Z. Radwański Case 
Law of the Labor Court 2003, no 10, item. 124.
9  Compare Z. Radwański, [in:] System prawa cywilnego. V. 3. Section 1. Prawo zobowiązań - część 
ogólna, ed. Z. Radwański, Ossolineum 1981, p. 261.
10 See T. Zieliński, Prawo pracy. Zarys systemu. Część I ogólna, Warsaw-Kraków 1986, p. 141 and next.
11 Compare L. Florek, Ustawa i umowa w prawie pracy, Warsaw 2010, p. 104-105; B. Wagner, [in:] 
O  swobodzie umowy o  pracę raz jeszcze. Prawo pracy a  wyzwania XXI wieku. Księga Jubileuszowa 
Profesora Tadeusza Zielińskiego, ed. M. Matey-Tyrowicz, L. Nawacki, B. Wagner Warsaw 2002, p. 366; 
A. Malinowski, Redagowanie tekstu prawnego. Wybrane wskazania logiczno-językowe, Warsaw 2006, 
p. 176 and next; S. Lewandowski, Retoryczne i  logiczne podstawy argumentacji prawniczej, Warsaw 
2015, p. 203 and next; Sentence of the Supreme Court of 18 May 2005, III PK 27/05, Case Law of the 
Supreme Labor Court 2006, no 9-10, item 141; Sentence of the Supreme Court of 4 June 2002 I PKN 
71/01, Case Law of the Supreme Labor Court 2004, no 7, item 119.
12  More on his topic, Z. Góral, [in:] System prawa pracy, t. 1: Część ogólna prawa pracy [ed.] K.W. 
Baran, Warsaw 2010, p. 580 and next; B. Wagner, Zasada swobody nawiązywania stosunku pracy, 
„Krakowskie Studia Prawnicze” 1982, v. XV, p.66.
13  See J. Stelina, Charakter prawny stosunku pracy z mianowania, Gdańsk 2005, p. 172 and next.
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Labor Code, according to which the provisions of employment contracts may not 
be less favorable to the employee than the provisions of the labor law. In the light 
of judicature, the protective standards of the labor law counteract exploitation of 
the employee in the labor relation, leading to the invalidity of employment contract 
provisions less favorable to the employee than the labor law provisions (article 18 
of the Polish Labor Code)14. As a matter of principle, the parties may lay down the 
labor relation at their discretion in favor of the employee in comparison with the 
law provisions15. It finds its application in matters not regulated by the law, also in 
those which are demanded by the law to be specified in the contract, but leaves 
the parties their formation, among others on the basis of article 29 § 1 of the Pol-
ish Labor Code. It is noteworthy that only the law is the clearest restriction on the 
freedom of contract, and other restrictions on the basis of the labor law, such as the 
nature of the legal relationship, the principle of social interaction and the autono-
mous sources of the labor law, are less pronounced16.

 
LEGAL CONCEPT OF EXPLOITATION AND THE AMOUNT 
OF REMUNERATION FOR WORK.

 
It is worth reflecting on the role and importance of the legal concept of exploitation 

in the context of the amount of remuneration for work. With its very nature it should 
serve to counteract the establishment of relatively low remuneration for work. 

The mechanism of exploitation interferes with the freedom of the parties to develop 
the content of the legal relationship by contract and it is an expression of the principle of 
contractual justice17. The legal nature of the mechanism of exploitation is disputable in 
the doctrine of the civil law18. Exploitation is treated as the defect of the will statement 
or exploitation should be considered the defect of the content of the legal action. To this 
day there is no agreement in the doctrine of the civil law in this regard. The contract 

14  See Sentence of the Supreme Court of 24 November 2004, I PK 6/04, Case Law of the Supreme 
Labor Court 2005, no 14, item 208.
15  Compare L. Florek, Ustawa i umowa w prawie pracy…, p. 105.
16  As above; W. Sanetra, O  zasadach prawa pracy i  zasadach współżycia społecznego. State Labor 
Inspectorate 1966, no 11, p. 706. 
17  Compare M. Safjan, [in:] System prawa prywatnego, vol. 1, ed. M. Safjan, Warsaw 2012, p. 356-
358; A. Fermus-Bobowiec, I. Szpringer, Laesio enormis jako podstawa współczesnej instytucji wyzysku, 
[in:] Ex contractu, ex delicto. Z  dziejów prawa zobowiązań, ed. M. Mikuła, K. Stolarski, Kraków 
2012, p. 191-209; M. Wilejczyk, Umowy nacechowane wyzyskiem, [in:] Współczesne problemy prawa 
prywatnego. Księga pamiątkowa ku czci Profesora Edwarda Gniewka. Modern problems of Private Law. 
Essays in Honour of Proffesor Edward Gniewek, ed. J. Gołaczyński, P. Machnikowski, Warsaw 2010,                                      
p. 663-670;  A. Cisek, J. Kremis, Z problematyki wyzysku w ujęciu kodeksu cywilnego „Ruch Prawniczy, 
Ekonomiczny i Społeczny” 1979, no 3, p. 61-73.
18  Compare J. Andrzejewski, Czy art. 388 k. c. jest potrzebny? Wyzysk w kodeksie cywilnym oraz w tzw. 
perspektywie kodyfikacyjnej – spojrzenie krytyczne i wnioski de lege ferenda, [in:] Wokół rekodyfikacji 
prawa cywilnego. Prace jubileuszowe, ed. P. Stec, M. Załucki, Kraków 2015, p. 185-199; D. Bierecki, 
Regulacja prawna wyzysku. Uwagi de lege lata i de lege ferenda, „Rejent” 2015, no 7, p. 21 and next.
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concluded for the purpose of exploitation of the other party goes beyond the scope of 
freedom of contract stated in article 3531 of the Polish Civil Code. It is about abusing 
freedom of contract and not about the action prohibited by law constituting a forbidden 
act, such as a fraud, contrary to the applicable legal order19. Exploitation is an element 
limiting the principle of freedom of contract, i.e. the contract concluded for the purpose 
of exploitation is contrary to the nature (characteristics) of the obligation relationship as 
well as to the law and the principles of social interaction. 

The regulation of the mechanism of exploitation in the civil code aims to protect 
one of the parties of the civil law relationship, which is in a worse position, against 
being used by the other party. Exploitation refers primarily to mutual agreements20, 
but the broad application of article 388 of the Polish Civil Code to all private law 
contracts should be recognized. 

In the light of article 388 § 1 of the Polish Civil Code the contract is concluded 
for the purpose of exploitation if the following conditions are fulfilled: 

1) an objective condition – one of the parties in return for their benefits accepts 
or reserves for themselves or for a third party benefits whose value at the time of 
conclusion of the contract exceeds the value of their own benefits to a considerable 
degree; 

2) a subjective condition - the party, who accepts or reserves for themselves or for 
a third party benefits whose value at the time of conclusion of the contract exceeds 
the value of their own benefits to a considerable degree, in order to achieve that goal 
exploits: a) the state of necessity; b) disability, or c) inexperience of the other party. 

In the light of judicature, the moment of conclusion of the contract decides 
about a gross disproportion between benefits and the subsequent changes that have 
taken place after its conclusion are irrelevant, unless they have been foreseeable for 
the other party and consciously used by them.21 The state of necessity means such 
material, personal or family conditions of the party which force them to conclude 
the contract at any price, or do not allow for free agreement on individual contrac-
tual provisions22.

In the case of concluding the contract for the purpose of exploitation, it is pos-
sible to modify the content of the contact in such a way as to restore the economic 
balance of the benefits of the parties, or the cancellation of the contract. The law 
allows the exploited party to apply to the court with the following claims:

1) reduction of their benefits;
2) increase of mutual benefits;

19  See sentence of the Supreme Court of 24 March 2009, I PK 205/08, Case Law of the Supreme Labor 
Court 2010, no 23-24, item 282.
20  See H. Witczak, A. Kawałko, Zobowiązania. Warszawa 2007, p. 72-73.
21  See sentence of the Appeal Court in Katowice of 10 January 1995, I ACr 839/94, Case Law of the 
Appeal Court 1997, No 7-8, item 46.
22  See sentence of the Supreme Court of 28 January 1974, I CR 819/73, Lex no 7391.
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3) simultaneous reduction of their benefits and increase of mutual benefits;
4) cancellation of the contract (sanction of relative nullity); such a claim may 

be submitted if the implementation of the above-mentioned claims will prove exces-
sively difficult.

Modification or cancellation of the contract concluded for the purpose of ex-
ploitation occurs due to a constitutive judgment of the court effective ex tunc. This 
implies an obligation to return mutual benefits or parts of benefits that have already 
been fulfilled in performance of the contract concluded for the purpose of exploita-
tion. When assessing the value of benefits fulfilled in performing the contract af-
fected by exploitation, you should not be guided by the recognition of the parties 
themselves, but – as equivalent (article 497 § 2 of the Polish Civil Code) - take into 
account the objective value of benefits23. In the case of exploitation, it comes to an 
objective lack of equivalence of the value of mutual benefits24.

The contract concluded in the conditions of exploitation is therefore not affected 
by the sanction of absolute nullity, but it belongs to legal actions rebuttable by the 
constitutive judgment of the court. Such a normative solution is beneficial due to 
the fact that the parties do not have to return their mutual benefits. It can only be 
undermined in court proceedings, by means of action for the formation that can be 
connected with the claim for awarding benefits changed by the constitutive judg-
ment. The sanction of rebuttal, both in respect of legal actions rebuttable by the 
constitutive judgment of the court as well as with respect to those rebuttable by 
the constitutive declaration of will, acts as a follow-up mechanism, resulting in the 
exclusion of the rules of legal action and, in the case of exploitation, it is even pos-
sible to modify these rules. As a consequence of the application of this mechanism, 
the sanction consists in the subsequent annulment of legal action or modification of 
its content, with the effects in principle analogous to the consequences of absolute 
nullity, in this case acting ex tunc, nullifying both the factual and the binding con-
sequences of the rebutted action. Also in the case of exploitation, when it comes to 
responsibility on the basis of culpa in contrahendo and possibly the liability in tort 
on the basis of article 415 of the Polish Civil Code25. Therefore, until the judgment is 
issued by the court, the defective legal action causes all legal effects envisaged in it. 

It is worth noting, however, that court judgments stating the invalidity of the civil 
law contract on the basis of article 388 of the Polish Civil Code are rare26. Conse-

23  See sentence of the Appeal Court in Białystok of 27.10.2004, I ACa 530/04, Case Law of the Appeal 
Court 2005, No 9, item 37.
24  See sentence of the Appeal Court in Łódź of 12.07.2013, I  ACa 201/13, http://orzeczenia.lodz.
sa.gov.pl/details/$N/152500000000503_I_ACa_000201_2013_Uz_2013-07-12_001.
25  Compare M. Gutowski, Bezskuteczność czynności prawnej, Warsaw 2013, p. 428; the same, M. Gutowski, 
Wzruszalność czynności prawnej, Warsaw 2012, p. 335 and next.; A. Grebieniow, Częściowa wzruszalność 
umowy opartej na wyzysku – na przykładzie prawa szwajcarskiego, „Forum Prawnicze” 2012, no 5, p. 25-35.
26  See among others sentence of the Appeal Court in Białystok of 27 January 2004, I ACa 530/04, Lex 
no 143483.
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quently, it is recognized in the judicature that the contract violating the principle of 
equivalence of benefits (glaring disproportion of benefits) of the parties may also be 
assessed in the light of article 58 § 2 of the Polish Civil Code, especially when all the 
conditions of exploitation provided for in article 388 § 1 of the Polish Civil Code did 
not occur27. The effect of exceeding the limits of freedom of contract is, therefore, the 
recognition of the contract or its individual provisions as null and void by law, as pro-
vided for in article 58 § 1 and 3 of the Polish Civil Code. In this case, the provisions 
should be considered incompatible with the principles of social interaction due to the 
violation of the principle of equivalence and the construction of the contract on the 
glaring disproportion of rights and obligations of the parties. However, this condition 
should be applied with caution, bearing in mind the broad scope of freedom including 
also some consent to the factual inequality of the parties, without having to prove the 
existence of specific circumstances that would justify it.

In the civil law doctrine it has been shown in a  convincing manner that the 
mechanism of exploitation under article 388 of the Polish Civil Code does not ful-
fill its primary function, failing to protect against exploitation. The injured party 
(usually inexperienced, disabled, or in the state of necessity) was made to bear an 
extremely difficult burden of proof to demonstrate all the conditions under article 
388 of the Polish Civil Code. Thus, on the basis of private law the legislator puts be-
fore the exploited party a more difficult task than before the prosecutor accusing in 
the lawsuit on the basis of article 304 of the Polish Civil Code28. These claims should 
be submitted by the exploited party within two years from the date of conclusion of 
the contract (article 388 § 2 of the Polish Civil Code). This term has the nature of 
a strict time limit (limitation period), i.e. after its expiration the powers to modify 
or cancel the contract concluded for the purpose of exploitation expire. It is difficult, 
therefore, to expect the injured party bearing the procedural risk and high court 
costs to take effective protection of their rights in the limitation period. As a result, 
the mechanism of exploitation in practice protects the exploiters, because after two 
years an “immoral contract” will be non-actionable29. It is therefore at least neces-
sary to amend article 388 of the Polish Civil Code towards relaxing the conditions of 
its application and article 58 of the Polish Civil Code towards making the sanctions 
more flexible in this latter provision. J. Andrzejewski even proposes the removal 
of article 388 of the Polish Civil Code from the Civil Code, as the relevant states of 
fact should fall under the general clause of the principles of social interaction (good 

27  See sentence of the Supreme Court of 14 January 2010, IV CSK 432/09, Case Law of the Labor 
Court 2011, no 3, item 30 with glosa of A. Girdwoyń, „Monitor Prawa Pracy” 2016, no 12, p. 660-663; 
sentence of the Appeal Court in Warszawa of 17 July 2015, I ACa 1958/14, Lex no 1805957.
28  Compare J. Andrzejewski, Czy art. 388 k.c. jest potrzebny?..., p. 191 and next; R. Trzaskowski, Skutki 
sprzeczności umów obligacyjnych z prawem. W poszukiwaniu sankcji skutecznych i proporcjonalnych, 
Warsaw 2013, p. 650.
29  Compare J. Andrzejewski, Czy art. 388 k.c. jest potrzebny?..., p. 192.
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morals) which, in his view, will provide adequate protection and flexibility of inter-
pretation30. It is therefore necessary to consider whether the mechanism of exploita-
tion under article 388 of the Polish Civil Code can, by necessity (“forcefully”), be 
transferred directly (without modification) to the labor law. The fact is that the ap-
propriate application of article 388 of the Polish Civil Code in labor relations, even 
if formally acceptable, does not fulfill its protective function in such a situation, and 
in practice the mechanism of exploitation will be poorly used in labor relations as 
before, especially in terms of the amount of remuneration for work. 

 
EQUITABLE REMUNERATION FOR WORK 

The legislator’s aim for the realization of the principles of justice and social solidar-
ity in labor relations must involve a greater limitation of the principle of freedom of 
contract. “The glaring nature of the disproportion of benefits” and “the state of neces-
sity of the party” should be considered with regard to the protective function of labor 
law and the situation on the labor market. It is worth noting that freedom of contract 
can on the one hand serve the interests of both parties to the employment relationship, 
and especially the employee, providing him with additional powers or higher benefits, 
which is not always possible through statutory regulation. On the other hand, freedom 
of contracts carries certain risks in the form of exploitation of a generally weaker posi-
tion of the employee. Hence the greater statutory and other limitation of the principle 
of freedom of contract in labor law, which, however, does not affect - according to the 
doctrine31– the formal equivalence of the parties to the employment relationship.

Exploitation in labor law should be considered primarily in the aspect of remu-
neration of employees. There is no doubt that it is in the interests of the employer 
to set in the current wording of article 78 of the Polish Labor Code the criteria for 
determining the amount of remuneration for work related to work (type, quantity 
and quality of performed work)32 as well as necessary qualifications, which means 
for the employer the possibility of shaping remuneration excluding social elements 
such as the personal and family situation of the employee.33 As far as remuneration 
is concerned, the interest of the employer depends therefore on a  possibly close 
connection between the remuneration and work performed by the employee. De 
lege lata the limits of the protection of the employer’s interest are thus determined 

30  Ibidem, p. 199.
31  Compare B. Wagner, Zasada swobody umów w prawie pracy, „State Labor Inspectorate” 1987, no 
6, p. 64 and next; L. Kaczyński, Zasada swobody umów w prawie pracy po nowelizacji kodeksu pracy, 
„State Labor Inspectorate” 1997, no 3, p. 8 and next; A. Sobczyk, Prawo pracy w świetle konstytucji RP, 
vol. I: Teoria publicznego i prywatnego indywidualnego prawa pracy, Warszawa 2013, p. 246.
32  See T. Zieliński, Prawo pracy. Zarys systemu. Cz. II. Prawo stosunku pracy, Warsaw-Kraków 1986, 
p. 233 and next.
33  Compare M. Latos-Miłkowska, Ochrona interesu pracodawcy, Warsaw 2013, p. 186-187.
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by the social interest of the employee in the form of, first of all, the minimum remu-
neration for work, as well as various social and guarantee benefits such as the sever-
ance payment and the guarantee remuneration under article 92 of the Polish Labor 
Code34. Constitutionally guaranteed right to the minimum remuneration for work 
is a significant limitation on the part of employers, but in a country like Poland it is 
difficult at the present stage of socio-economic development of the country to find 
a better solution, which would force many employers to determine remuneration 
at the minimum social level. The democratic state of law can not lose sight of the 
development and consolidation of social justice35. The aim of the regulation of labor 
law can not be only the maximization of the employer’s profit. Excessive freedom 
of contract in employment relationships can not thus lead to the social exclusion of 
employees, excessive stratification of wealth and to their exploitation36.

The principle of justice can be used to protect the employee from exploitation 
as the weaker party of the employment relationship. This applies in particular to the 
employment relationship, one of whose characteristics is bearing the economic, per-
sonal and technical risk by the employer. Consequently, as a rule, the amount of remu-
neration due to the employees may not be affected by the poor financial condition of 
the loss-making company. Therefore, the remuneration associated with the economic 
situation of the company can only supplement the remuneration for the input of labor, 
but it should not replace it unless we are dealing with a managerial staff. The obliga-
tion to pay the appropriate amount of remuneration for work is in fact one of the main 
responsibilities of the employer. The employer is obliged to pay the remuneration even 
if the outcome of the work does not match his expectations or even if the objectives for 
which the employment relationship was concluded were not achieved37.

One of the unfulfilled to this day 21 so called August demands of Solidarity of 
1980 is to guarantee the automatic wage growth parallel to the rise in prices and 
inflation. According to the Council of Europe, the concept of „fair wage” should 
include not only the economic element (objective) related to the equivalence of ben-
efits but also the social one (subjective). The employee’s right to equitable remunera-
tion for work resulting from the fundamental principle of the labor law contained 
in article 13 of the Polish Labor Code does not in fact break with the equivalence 

34  Compare M. Seweryński, Minimalne wynagrodzenie za pracę – wybrane zagadnienia, [in:] 
Wynagrodzenie za pracę w  warunkach społecznej gospodarki rynkowej i  demokracji, ed. W. Sanetra, 
Warsaw 2009, p. 53 and next; G. Goździewicz, Refleksje na temat prawa do godziwego wynagrodzenia 
za pracę, [in:] Wynagrodzenie za pracę w warunkach społecznej gospodarki rynkowej i demokracji, ed. 
W. Sanetra, Warsaw 2009, p. 63 and next.
35  Compare M. Zieliński, Wykładnia prawa. Zasady - reguły - wskazówki, Warsaw 2017, p. 258 and next.
36  Compare M. Latos-Miłkowska, Ochrona interesu pracodawcy…, p. 388, 400.
37 Compare H. Szurgacz, Zagadnienia kształtowania warunków wynagrodzenia przez pracodawcę, 
[in:] Kształtowanie warunków pracy przez pracodawcę. Możliwości i  granice, Warsaw 2011, p. 52; 
Ł. Pisarczyk, Konstrukcje i  zakres ryzyka pracodawcy, PiZS 2003, no 12, passim; the same, Ryzyko 
pracodawcy, Warsaw 2008, p. 49, 152 and next. 
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of benefits38, but this law must be interpreted primarily through the prism of the 
European Social Charter referring to the criterion of the needs of the employee 
and his family, constituting in connection with article 78 of the Polish Labor Code 
the indicator of fair remuneration according to the social doctrine of the church39. 
However, Poland has not ratified article 4 paragraph 1 of the European Social Char-
ter which implies the right of the employee to such (fair) remuneration which will 
provide a decent standard of living for him and his family40. A contrario a question 
can be asked whether the remuneration of employees in Poland is inequitable and 
thereby does not allow to satisfy the necessary needs of the employee and his family, 
which is connected inseparably with the excessive pay differential and exploitation 
of workers. The problem also lies in the fact that hardly anyone believes that in Pol-
ish conditions European standards can be reached in this regard at the level speci-
fied in article 4 paragraph 1 of the European Social Charter41 and the Covenants 
on Human Rights42. Thus, the prospect of the ratification of this Charter by Poland 
is quite remote. However, Poland is obliged, in virtue of the partial ratification of 
the European Social Charter, to extend the ratification to other provisions of the 
Charter43. Remuneration at the level defined by the Charter (equitable) is nothing 
uncommon in the old EU countries and constitutes accepted standards. 

In the light of the jurisdiction of the Constitutional Tribunal the provision of 
article 65 of the Constitution of the Republic of Poland containing the right to work 
constitutes another argument for the recognition of the principle of equitable (fair) 
remuneration for performed work as a principle of a constitutional rank44. In turn, 
according to article 10 § 2 of the Polish Labor Code the state determines the mini-
mum amount of remuneration for work. The amount of an equitable wage, however, 
goes beyond a certain minimum level. The provisions of article 13 and article 78 of 
the Polish Labor Code do not however constitute in practice in our country the in-
dependent basis of the employee’s claims to determine remuneration for work at the 
appropriate (fair) level. Therefore, the employee can not claim a higher wage pay-
ment, but can only claim its compensation to the level of minimum remuneration45. 

38  See M. Nowak, Prawo do godziwego wynagrodzenia za pracę. Regulacja prawna i treść, Łódź 2007, 
passim; J. Skoczyński, Prawo do godziwego wynagrodzenia za pracę, PiZS 1997, no 4, p. 14.
39  Compare J. Wratny, Niektóre dylematy polityki płac a ustawodawstwo pracy, PiZS 2001, no 7, p. 6; G. 
Goździewicz, Refleksje na temat prawa do godziwego…, p. 63 and next.
40  Compare A.M. Świątkowski, Karta praw społecznych Rady Europy, Warsaw 2006, p. 132-139.
41  Journal of Laws of 1999 No 8, item 67 with.changes.
42  Journal of Laws of 1977 No 38, item 167 and Journal of Laws of 1977, No 38, item 169.
43  See T. Zieliński, Konsekwencje ratyfikacji Europejskiej Karty Społecznej dla polskiego systemu 
prawnego, [in:] Obywatel – jego wolności i prawa, ed. B. Oliwa-Radzikowska, Warsaw 1998, p. 209.
44  See sentence of the Constitutional Court of 7 May 2001, K 19/00, Case Law of the Constitutional 
Court 2001, no 4, item 82.
45  See sentence of the Supreme Court of 29 May 2006, I PKN 230/05, Case Law of the Supreme Labor 
Court 2007, no 11-12, item 155 with glosa of A. Musiała; sentence of the Supreme Court of 10 lutego 2011, 
II PK 194/10, http://www.orzeczenia.com.pl/orzeczenie/hklwg/sn,II-PK-194-10,wyrok_sn_izba_pracy_
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One can risk the claim that Polish minimum remuneration for work as grossly low 
(understated) is „inequitable”, although formally compliant with the law. 

As it has already been noted, highly disputable is also the view according to which 
the appropriate application of article 388 of the Polish Civil Code about exploitation 
is acceptable in relation to article 300 of the Polish Labor Code, when the employee 
receives remuneration that violates the principle of equitable remuneration in a bla-
tant manner under article 13 of the Polish Labor Code. The employee would then have 
to show that the value of the work he performs blatantly exceeds the remuneration 
received for it, and that the employer, setting remuneration that is too low, has used 
his state of necessity, disability, or inexperience. The employee could then demand an 
increase in pay or a reduction in the dimension of the work performed. 

Despite the fact, however, that more than one representative of the science of la-
bor law46 in theory allows for the application of article 388 of the Polish Civil Code 
in employment relationships, in Polish courts there have been no cases against the 
payment of grossly low remuneration for work brought under this provision for many 
years. So the fact is that this provision is very difficult to apply adequately on the basis 
of article 300 of the Polish Labor Code and it does not protect effectively against real 
exploitation in employment relationships. The more so, that there is no lack of legal 
doubt as to its application in employment relationships in terms of remuneration for 
work. The regulation of the Labor Code concerning remuneration is in fact exhaustive 
and it is difficult to see a legal gap here47. But, it would be even more difficult, in the 
case of exploitation in employment, to use the analogy of legis or the analogy of iuris48. 

There are however lawsuits against grossly high remuneration (also wrongly 
called „inequitable”)49. Meanwhile, one should share the view in the light of which 
grossly high remuneration for work can not be assessed in terms of its equitabil-
ity, but only its compliance with the principles of social interaction50. According to 

ubezpieczen_spolecznych_i_spraw_publicznych_ii/6/; E. Maniewska [in:] Kodeks pracy. Komentarz, t. 
I, ed. K. Jaśkowski, Warsaw 2014, p. 91; K. Walczak, Problematyka wynagrodzenia w świetle Europejskiej 
Karty Społecznej oraz Zrewidowanej Europejskiej Kary Społecznej i jej odzwierciedlenie w polskich realiach, 
PiZS 2017, no 1, p. 3-4; A. Sobczyk [in:] Kodeks pracy Komentarz, ed. A. Sobczyk, Warsaw 2015, p. 53.
46  See B. Wagner [in:] Kodeks pracy 2011. Komentarz, ed. B. Wagner, Gdańsk 2011, p. 73;                                              
G. Goździewicz, T. Zieliński, [in:] Kodeks pracy. Komentarz, ed. L. Florek, Warsaw 2011, p. 98-99; K.W. 
Baran, [in:] Kodeks pracy. Komentarz, ed. K.W. Baran, Warsaw 2016, p. 1590; B. Bury, Odpowiednie 
stosowanie w prawie pracy wybranych przepisów księgi III Kodeksu cywilnego, „Monitor Prawa Pracy” 
2007, no 5, p. 233; M. Raczkowski, Odpowiednie stosowanie przepisów kodeksu cywilnego o wyzysku 
w stosunkach pracy, PiZS 2006, no 7, p. 9 and next.
47  Compare M. Nowak, Wynagrodzenie za pracę, Warsaw 2014, p. 51.
48  Compare K. Roszewska, Skutki sprzeczności przepisów kodeksu cywilnego z zasadami prawa pracy, 
PiZS 2005, no 2, p. 22 the same, Klauzula niesprzeczności przepisów kodeksu cywilnego z  zasadami 
prawa pracy w odesłaniu z art. 300 k.p., PiZS 2004, no 6, p. 25.
49  Compare G. Goździewicz, Refleksje na temat prawa do godziwego wynagrodzenia za pracę…, p. 70 
and next with quoted case law and literature.
50  See B. Wagner [in:] Kodeks pracy 2011…, p. 73. See among others sentence of the Supreme Court of 
7 August 2001, I PKN 563/00, Case Law of the Supreme Labor Court 2002, no 4, item 90 with glosa of 
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the Supreme Court, granting over-standard or extraordinary employee privileges is 
subject to judicial review in terms of the socio-economic assessment of the parties’ 
interests or the rights of the beneficiaries, and requires taking into consideration the 
principles of good faith, decency in negotiating, the obligation to maintain loyalty 
of the parties and respect for their legitimate interests, good morals, as well as other 
principles of social interaction (article 8 of the Polish Labor Code)51. In the light of 
the judicature, remuneration regulations, including those regulating the remunera-
tion policy and the rules of the assessment of employees, should be interpreted, tak-
ing into account the circumstances of their issue, the principles of social interaction 
and the established customs. The intent and purpose of the issue of these regulations 
should also be examined, paying less attention to their literal wording. Lack of pre-
cise and clear rules causes that the positive assessment of the employee should in 
this case lead to the establishment of higher remuneration – in accordance with the 
adopted rules 52.

AMOUNT OF REMUNERATION FOR WORK 
AND WAGE DISCRIMINATION

 
By the way, in such cases, wage discrimination in employment is also a  real 

problem. Practice has shown that in the same period in different workplaces (even 
public) the conditions of remuneration for work of the same type, the same quantity 
and quality, with the same qualifications may be more or less favorable. It is not un-
common that the level of the rights of employees varies significantly, although both 
employees perform the same or very similar work in different workplaces. Quite of-
ten, especially in the conditions of high unemployment on the labor market, many 
employers offer understated remuneration following the assumptions of shallow 
economism. In the doctrine remuneration is considered grossly understated when 
being reduced by ¼53.

The interpretation of international and European law points to the need to occa-
sionally leave „the area of one employer” in order to, among others, eliminate wage 
discrimination in the same sectors and industries. Using the phrase „discrimination in 
employment” in the Labor Code may also suggest the legislator’s aim to extend the scope 
of the application of anti-discrimination standards as well as going beyond the specific, 

Z. Hajna, PiZS 2002, no 6, p. 39 and next and with glosa of B. Cudowski i Z. Niedbała, Case Law of the 
Labor Court 2002, no 1, item 9; sentence of the Appeal Court of Kraków of 20 09.2012, III AUa 420/12, 
http://orzeczenia.krakow.sa.gov.pl/content/$N/152000000001521_III_AUa_000420_2012_Uz_2012-09-
20_001; sentence of the Appeal Court in Katowice of 21.04.2016, V ACa 814/14, Lex no 2055098.
51  See Sentence of the Supreme Court of 4 November 2010, II PK 106/10, Case Law of the Labor Court 
2012, no 10, item 98 with glosa of J. Wratny.
52  See Sentence of the Supreme Court of 16 February 2017, II PK 11/16, „Gazeta Prawna” of 27 
February 2017.
53  Ibidem.
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individualized employment relationship, particularly in the process of shaping fair wage 
relations54. In recent years the Court of Justice of the EU has adopted a very broad un-
derstanding of the prohibition of discrimination in the field of remuneration. Discrimi-
nation in this respect can be established even if the compared employees perform work 
at different workplaces, if the working conditions of these employees derive from the 
same source, for example from the same law or the same supra-institutional collective 
labor agreement55. However, so that a person making a claim of discrimination could 
indicate as a reference object a worker employed with another employer there must be 
the entity (source) who has powers in respect of the employment conditions with one 
and the other employer and is able to restore the state of equal treatment and non-dis-
crimination (single source)56. A good example of such discrimination may be here the 
comparison of remuneration conditions in two different Polish public academies (e.g. 
universities), where there are significant disproportions in the amount of remuneration 
at the same job positions (assistant professors, professors, etc.)57. The Supreme Court 
therefore rightly states that the equitable (non-discriminatory) relation of the academic 
professors’ remuneration for dimensional hours (contained in the teaching quota) and 
overtime hours means that the remuneration rate for overtime hours should not be low-
er than the remuneration rate for didactic classes held within the teaching quota58. The 
anti-discrimination law constitutes admittedly the formally undeniable achievement as 
the synonym of human rights and civilization progress. The problem begins, however, 
only in the case of its factual application by employers, State Labor Inspectorate, labor 
courts. The issue of remuneration discrimination (indirect) in the field of remuneration 
is one of the most difficult to prove in court by a single employee who needs support 
from colleagues, lawyers and trade unions in this regard59.

54  Compare M. Nowak, Wynagrodzenie za pracę…, p. 76–77; M. Wandzel, Równe wynagradzanie 
pracowników niezależnie od miejsca świadczenia pracy, „Monitor Prawa Pracy” 2006, no 11, passim.
55  Compare L. Mitrus, Rozwój prawa wspólnotowego w dziedzinie równego traktowania mężczyzn i kobiet 
w zatrudnieniu, PiZS 2007, no 1, p. 4–5 with quoted there case law of the European Court of Justice.
56  See glosa of P. Czarnecki to sentence of the Supreme Court of 18 September 2014 to sentence III PK 
136/13, Case Law of the Labor Court 2014, no 9, item 85.
57  Compare H. Szewczyk, Równość płci w zatrudnieniu. Warsaw 2017, p. 77 and next.
58  See Sentence of the Supreme Court of 26 November 2002, I PKN 632/01 Case Law of the Supreme 
Labor Court 2004, no 10, item 172.
59  See M. Tomczak, Wykazanie dyskryminacji płacowej to walka z wiatrakami, „Gazeta Prawna” of 12 
January 2017.
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FINAL REMARKS
 
It is in fine worth pointing out that the right of the employee to the minimum 

remuneration for work has a  constitutional dimension, which also prejudges the 
normative character of the basic principles of labor law contained in article 13 of 
the Polish Labor Code. In order to reduce the exploitation of the employee receiving 
the lowest remuneration for work, it is necessary to continue raising the minimum 
remuneration with regard to the financial capacity of the state, so that in effect raise 
it to such a level that it would increasingly take into account the needs of the work-
er and his family and in this way fulfill the requirements contained in article 4 of 
the European Social Charter60. Particularly that the level of national income in our 
country still does not translate into the amount of wages, which results in the fact 
that employees do not fully benefit from economic growth, and do not participate 
sufficiently in social development61.

It is also worth considering the demand for admitting the claiming nature of 
article 78 of the Polish Labor Code (as well as changes in its content towards taking 
into account the social part of remuneration) and introducing changes in the anti-
discrimination law towards making it easier to demonstrate remuneration discrimi-
nation (indirect)62. 

Under Polish conditions, such legal solutions would certainly be needed in or-
der to, while strengthening the protection against exploitation, exclusion and social 
stratification, positively affect the improvement of the quality of life and work of 
employees and their families and promote social integration63. 
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Summary: The normative relationship between the labour law and the civil law is specifi-
cally shown in article 300 of the Polish Labour Code, the provisions of which are met by 
article 353(1) of the Polish Civil Code. The mechanism of exploitation interferes with the 
freedom of the parties to develop the content of their legal relationship as a contract and it 
is an expression of the principle of contractual justice. Exploitation limits the principle of 
freedom of contracts, i.e. a contract concluded for the purpose of exploitation is contrary to 
the nature (characteristics) of the obligation relationship as well as to the acts and the princi-
ples of social interaction. It is difficult to apply the provision of article 388 of the Polish Civil 
Code based on article 300 of the Polish Labour Code; it does not ensure effective protection 
against exploitation in employment contracts either.
The mechanism of exploitation in the labour law should be reviewed in terms of remunera-
tion of employees. The employee’s right to receive equitable remuneration for work resulting 
from the basic principle of the labour law provided for in article 13 of the Polish Labour 
Code does not depart from the equivalence of benefits, but it should take both the economic 
aspect associated with the equivalence of benefits and the social aspect into account. How-
ever, the provisions of article 13 and article 78 of the Polish Labour Code do not provide the 
sole basis for employee’s claims for the determination of the remuneration for work at the 
“fair” level, and the employee can only demand that the remuneration be increased to the 
level of the minimum wage. Therefore, new mechanisms of protection against exploitation 
in the field of the labour law should be sought.

Keywords: freedom of contracts, exploitation, legal protection, employee, remuneration

WYBRANE PROBLEMY KSZTAŁTOWANIA WYSOKOŚCI WYNAGRODZENIA 
ZA PRACĘ

Streszczenie: Związek normatywny prawa pracy z prawem cywilnym uwidacznia się zwłasz-
cza w art. 300 k.p., którego warunki spełnia przepis art. 3531 k.c. Instytucja wyzysku z kolei 
ingeruje w swobodę stron w kształtowaniu w drodze umowy treści stosunku prawnego oraz 
jest ona wyrazem zasady sprawiedliwości kontraktowej. Wyzysk jest elementem ogranicza-
jącym zasadę swobody umów, tj. umowa zawarta w celu wyzysku jest sprzeczna z naturą 
(właściwością) stosunku zobowiązaniowego, a  także z ustawą i zasadami współżycia spo-
łecznego. Przepis art. 388 k.c. jest trudny do odpowiedniego zastosowania na podstawie art. 
300 k.p. i nie chroni również skutecznie przed wyzyskiem w stosunkach pracy.
Instytucję wyzysku w prawie pracy należy rozpatrywać przede wszystkim w aspekcie wyna-
gradzania pracowników. Prawo pracownika do godziwego wynagrodzenia za pracę wynika-
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jące z podstawowej zasady prawa pracy zawartej w art. 13 k.p. nie zrywa wprawdzie z ekwi-
walentnością świadczenia, jednak powinno ono obejmować nie tylko element ekonomiczny 
wiążący się z ekwiwalentnością świadczenia, ale również socjalny. Przepisy art. 13 oraz art. 
78 k.p. nie stanowią jednak samodzielnej podstawy roszczeń pracownika o ustalenie wyna-
grodzenia za pracę na „godziwym” poziomie, a pracownik może żądać tylko podniesienia 
wynagrodzenia do poziomu wynagrodzenia minimalnego. 

Słowa kluczowe: swoboda umów, wyzysk, ochrona prawna, pracownik, wynagrodzenie
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THE SCOPE OF THE OBLIGATION TO INTRODUCE 
REMUNERATION REGULATIONS 

AFTER THE AMENDMENT 
TO THE LABOR CODE OF THE YEAR 2016

INTRODUCTORY REMARKS

The Labor Code has contained the provisions of remuneration regulations since 19961. 
The obligation to introduce regulations, provided for in the Code, initially concerned an 
employer with at least 5 employees not covered by a collective labor agreement. In 2002 
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1  See Art. 1 Point 71 of the Act of 02.02.1996 amending the Act - the Labor Code and amending 
certain laws (Journal of Laws no 24, section. 110). Earlier, remuneration regulations were normalized 
outside the Labor Code. See more G. Goździewicz, Układy zbiorowe pracy. Regulamin wynagradzania. 
Regulamin pracy, Bydgoszcz 1996, p. 195 and next.
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this number was increased to 20 employees2. At the same time, it was assumed that an em-
ployer with fewer than 20 employees, with whom the remuneration regulations apply, has 
the possibility to withdraw from the act by introducing the conditions of remuneration for 
work provided for in it and granting other work-related benefits connected with employ-
ment contracts3. In turn, in 2016, the obligation to introduce remuneration regulations 
was limited to an employer with at least 50 employees not covered by a collective labor 
agreement or from 20 to 49 such employees if the enterprise trade union applies for the 
introduction of regulations4. This study is devoted to the latest amendment.

THE OBLIGATION TO INTRODUCE REMUNERATION 
REGULATIONS AFTER THE AMENDMENT 
TO THE LABOR CODE OF THE YEAR 2016

When considering the obligation of the employer to introduce remuneration reg-
ulations after the amendment to the Labor Code of 2016, it should first be noted that 
the criterion determining that obligation still means employing an appropriate – with 
every change bigger - number of employees not covered by a collective labor agree-
ment determining the conditions of remuneration for work and granting other work-
related benefits in the scope and manner making it possible to determine, on its basis, 
the individual conditions of employment contracts. This criterion is not uniformly 
understood. In the study of labor law the prevailing view – based on the literal and 
systemic interpretation of Article 772 of the Polish Labor Code – is that the obligation 
to introduce remuneration regulations rests not only on the employer without a col-
lective labor agreement, but also on the employer with whom the agreement applies, 
but does not cover a defined number of employees5. However, another view is also ex-
pressed – as it seems right de lege ferenda - according to which the systemic interpreta-
tion and the related teleological interpretation of Article 772 and other provisions of 
the Labor Code speak for the obligation to introduce remuneration regulations only 
with a reference to an employer not covered by a collective labor agreement 6.

2  This was due to the enactment of the Act of 26.07.2002 on the amendment to the Act - Labor Code and on 
the amendment of some other acts (Journal of Laws no 135, item 1146) This occurred as a result of the adoption 
of the Act of 26.07.2002 on the amendment to the Act - Labor Code and on the amendment of some other acts, 
hereinafter referred to as the Amending Act of 2002. By inserting in thisAct Art. 1 point 10, the postulatewas re-
ported in the doctrine, amongothers by K. Rączka (Sytuacja małych pracodawców w prawie pracy, Work and So-
cial Security (Polish Economic Publishing) 1999, no 9, p. 7) and Z. Hajna (Regulacja pozycji prawnej pracownika 
i pracodawcy a funkcje prawa pracy, Work and Social Security (Polish Economic Publishing) 2000, no 10, p. 9).
3 See Art. 8 paragraph. 1 of the 2002 amendment act.
4 See Art. 2 point 1 of the Act of 16.12.2016 on amending certain acts to improve the legal environ-
ment of entrepreneurs (Journal of Laws, item 2255).
5  See e.g. B. Wagner, [in:] Kodeks pracy. Komentarz, ed. L. Florek, Warsaw 2011, p. 439 and K. Rączka, 
[in:] M. Gersdorf, K. Rączka, M. Raczkowski, Kodeks pracy. Komentarz, Warsaw 2014, p. 597.
6  L. Florek, Obowiązek wydania regulaminu wynagradzania, PiZS 2015, no 3, p. 18 and next. See also 
J. Piątkowski, [in:] Kodeks pracy. Komentarz, ed. K.W. Baran, Warsaw 2016, p. 1341.
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Since January 1, 2017, the boundary between the entitlement and the obliga-
tion to issue remuneration regulations is set by employing at least 50 employees 
not covered by a collective labor agreement or from 20 to 49 such employees if the 
enterprise trade union applies for the introduction of regulations. Thus, de lege lata 
one can distinguish an employer with up to 19 employees not covered by a collec-
tive labor agreement, an employer with at least 50 such employees and an employer 
employing from 20 to 49 employees not covered by the agreement.

An employer with up to 19 employees not covered by a collective labor agree-
ment is released from the obligation to issue remuneration regulations. However, 
if he wants, he can introduce such regulations. The difference in comparison with 
the legal status which was in force by the end of 2016 lies in the fact that the cur-
rently indicated possibility results directly from the provision of Article 772 § 11 of 
the Polish Labor Code. It is worth noting because, before this provision came into 
force, some representatives of the doctrine raised objections as to whether remuner-
ation regulations issued by the employer not obliged to introduce them, constitute 
a source of labor law if not based on the law7. De lege lata does not raise any doubt 
that such regulations are based on the law and thus – have a normative character.

As for the employer with at least 50 employees not covered by a collective la-
bor agreement, his situation with respect to remuneration regulations remains un-
changed. Like before, he has the obligation to issue this legal act. 

From the perspective of the analyzed problem, an employer with between 20 and 
49 employees not covered by a collective labor agreement constitutes a new category. 
While so far he was absolutely obliged to introduce remuneration regulations, his situ-
ation is more complex now. At present it is crucial whether there is an enterprise trade 
union acting on the premises of the employer and whether it applies to the introduc-
tion of remuneration regulations. If so, which is unlikely due to a negligible presence 
of trade unions at the enterprise level8, the employer is obliged to introduce regula-
tions. However, in the case of the absence of a trade union organization or the absence 
of an application for issuing regulations, the act may, but need not be determined. 

Submitting an application for the introduction of remuneration regulations by 
the enterprise trade union is undoubtedly a manifestation of implementing the ba-
sic objective of this organization which is, in accordance with the Trade Union Law, 
the representation and defense of the rights and interests of employees9. Submitting 
an application gives rise to the obligation on the part of the employer to introduce 

7 See e.g. W. Uziak, Akty zakładowe jako źródło ustaleń płacowych, [in:] Wolność i sprawiedliwość w za-
trudnieniu. Księga pamiątkowa poświęcona Prezydentowi Rzeczypospolitej Polskiej Profesorowi Lechowi 
Kaczyńskiemu, ed. M. Seweryński and J. Stelina, Gdańsk 2012, p. 363.
8  It is estimated that trade unions operate at approx. 5% of employers. See J. Stelina, Związki zawodowe 
w systemie zbiorowej reprezentacji zatrudnionych – stan obecny i kierunki zmian, [in:] Zbiorowe prawo pracy 
w XXI wieku, ed. A. Wypych-Żywicka, M. Tomaszewska and J. Stelina, Gdańsk 2010, p. 149, footnote 1.
9 See Art. 1 of the Act of 23.05.1991 on trade unions (Journal of Laws of 2015, item 1881).
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regulations, and shaping the system of the conditions of remuneration for work in 
this act is certainly in the interests of employees. This will be discussed in the last 
part of this study. 

However, failure to submit the above-mentioned application by the enterprise 
trade union should be assessed differently. The passive attitude of this organization, 
although legally permissible, is at least questionable from the point of view of the 
indicated purpose of trade union activity. It should be emphasized that if the enter-
prise trade union does not apply for the introduction of regulations, it deprives itself 
of the possibility to have a binding effect on the shape of the statutory conditions of 
remuneration for work and consequently leads to the fact that wage conditions are 
determined without the participation of employee representation. It is difficult to 
consider this to be beneficial to employees. The employer may then issue remunera-
tion regulations anyway, but it can be assumed that he is not generally interested 
in it because – as indicated above – establishing regulations and introducing any 
possible changes in them would require making arrangements with the trade union 
organization, which means working out a common position with it regarding the 
content of the regulations. Instead, the employer may shape the conditions of re-
munerating individual employees in their employment contracts and, if necessary 
– modify those conditions by means of agreements or notices of amendment. He 
does not apply then to the trade union, but to individual employees, so his power to 
influence the shape of remuneration conditions is far greater. 

It is worth noting that the code regulation concerning the application for the in-
troduction of remuneration regulations does not refer to specific issues, which may 
give rise to questions of interpretation, which in turn may adversely affect the prac-
tice of introducing regulations. This concerns, for example, establishing who can 
oblige an employer to issue regulations if there is more than one trade union orga-
nization acting on the premises of the employer. To consider here is on the one hand 
the application by analogy legis of the provisions of Article 30 of the Trade Union 
Law and, consequently – the recognition of the requirement to apply for the intro-
duction of regulations by all trade union organizations acting on the premises of the 
employer, on the other hand – the assumption that every trade union organization 
is entitled to submit this application. The lack of a clear regulation on this matter 
in Article 772 § 12 of the Polish Labor Code, combined with the principle according 
to which in collective cases trade unions represent all employees, regardless of their 
union membership (Article 7 paragraph 1 of the Trade Union Law), encourages to 
opt for the second of these options, notably because it promotes the autonomy of 
trade unions10. However, in order that this issue does not arise any doubt, it would 
be advisable to clearly indicate in Article 772 of the Polish Labor Code – on the 

10  This option is not supported by Art. 24124 of the Labor Code. Its application to regulations of re-
muneration by analogy legis is excluded due to the validity of Art.772 § 5 of the Labor Code.
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model of the provision of Article 3 paragraph 1 of the Collective Dispute Resolution 
Act – that in a workplace where there is more than one trade union organization 
acting, each of them may apply for the introduction of regulations.

Code regulation would also require a supplement with regard to the effects which 
arise in reference to remuneration regulations due to the termination of the enterprise 
trade union which applied for the issue of this legal act. It is worth considering the intro-
duction of the provision providing that the employer may, in such a situation, repeal re-
muneration regulations, unless the other enterprise trade union organization, informed 
about his intention, stands for the maintenance of the regulations in legal force.

CESSATION OF THE OBLIGATION TO ISSUE (HOLD) 
REMUNERATION REGULATIONS

Since the employer’s obligation to issue remuneration regulations depends on 
employing an appropriate number of employees not covered by a collective labor 
agreement, it is obvious that concluding the agreement for these employees (or the 
additional protocol) causes the indicated obligation to cease. According to Article 
772 of the Polish Labor Code it is however important that the agreement meets two 
requirements. In the first place, it is crucial that it determines the conditions of 
remuneration for work and granting other work-related benefits, in the scope and 
manner making it possible to determine the individual conditions of employment 
contracts on its basis. If the analysis of the content and the degree of detail of the 
agreement11 shows that this is not the case, then the systemic conditions of remu-
neration for work need to be substantiated in remuneration regulations. 

The second circumstance that de lege lata is not meaningless for the cessation of 
the obligation to issue remuneration regulations is the fact for whom the collective 
labor agreement is concluded. As indicated above, the agreement may not cover the 
entire crew. In such a case, the obligation to introduce remuneration regulations 
ceases only for those employees for whom the agreement has been concluded (if the 
agreement does not require clarification), but it is still to be fulfilled in respect of the 
employees not covered by the agreement, if there are at least 50 or from 20 to 49 em-
ployees, and the enterprise trade union has applied for the introduction of regula-
tions12. One may have doubts about the relevance of this solution. It appears that the 

11 It is not entirely clear to whom it is necessary to analyze the provisions of the arrangement and as-
sess whether individual terms of employment contracts can be determined on their basis. It seems that 
the employer is the authorized entity. Similarly, M. Włodarczyk, [in:] Zarys systemu prawa pracy, vol. 
I: Część ogólna prawa pracy, ed. K.W. Baran, Warsaw 2010, p. 449-450. The author critically refers to 
the fact that the employer makes the indicated analysis and assessment.
12 See B. Rutkowska, Stabilność regulaminowych warunków wynagradzania za pracę, [in:] Ten-
dencje rozwojowe indywidualnego i zbiorowego prawa pracy. Księga Jubileuszowa Profesora Grzegorza 
Goździewicza, ed. M. Szabłowska-Juckiewicz, B. Rutkowska, A. Napiórkowska, Toruń 2017, p. 263.
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autonomy of agreement and the nature of remuneration regulations as a substitute 
act for a collective labor agreement and occupying a lower position in the hierarchy 
of sources of labor law argue against the obligation to introduce regulations after the 
entry of the agreement into force – even if the agreement is not concluded for all 
employees of the employer concerned13.

If remuneration regulations are already applied by the employer, they are re-
placed with the entering into force collective labor agreement. This is confirmed by 
Article 772 § 3 of the Polish Labor Code, according to which remuneration regula-
tions are in force until employees are covered by a corporate or supra-institutional 
collective labor agreement. It is also important here, however, to state whether the 
agreement allows, on its basis, for the determination of the individual conditions of 
employment contracts and whether it covers the entire crew. The arrangements in 
this matter decide whether the existing so far remuneration regulations lose legal 
validity or are still in force, and if so, to what extent. It turns out that when the regu-
lations are retained in force after the employees are covered by the agreement, the 
scope of their validity is generally changed14.

It is worth noting that reducing the number of employees not covered by a collec-
tive labor agreement to the level causing the cessation of the obligation to issue (hold) 
remuneration regulations may result not only in the entry of the agreement into force 
(or the additional protocol), but also in the termination or expiry of the employment 
relationships for a specified group of employees. This is the case for example when the 
number of workers employed by an employer is reduced from at least 50 to fewer than 
20. It is similar when the employment falls to the level from 20 to 49 employees, and 
there is no enterprise trade union on the premises of the employer or the acting orga-
nization is not in favor of the introduction (further validity) of remuneration regula-
tions. The trade union organization may of course change its mind at any time and 
submit the above mentioned application. Then the employer, who was first obliged 
and then entitled to introduce remuneration regulations, again becomes obliged in 
this matter. His obligation to issue regulations ceases once again when the number of 
workers employed by him is reduced to a level lower than 20 people. 

It seems that the same effect occurs when the enterprise trade union which has 
applied for the introduction of regulations is terminated unless it is not the only 
organization, acting at the premises of the employer, which is in favor of shaping the 
conditions of remuneration. 

One may wonder, what if remuneration regulations are already applied by the 
employer being in one of the above mentioned situations15. In the new legal status, 

13 Numerous arguments for this position are given by L. Florek. See L. Florek, Obowiązek…, p. 18 and 
next.
14 See B. Rutkowska, Stabilność…, p. 263.
15 This issue was also analyzed by me in the study Stabilność..., p. 264-265.
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the view expressed in the doctrine remains valid, according to which reducing the 
number of employees not covered by a collective labor agreement to the level lower 
than indicated in Article 772 of the Polish Labor Code does not cause the expiry of 
remuneration regulations16. Does that mean, however, that nothing changes then 
in relation to these regulations? Such a conclusion would not be appropriate. Since 
the employer ceases to be obliged to issue remuneration regulations in the above 
circumstances, he is not - as it seems - obliged to maintain the regulations in force in 
the case when he applies this act. Such an obligation would constitute a restriction 
on the freedom of economic activity and ownership and therefore would have to re-
sult directly from the law (see Articles 22 and 64 paragraph 3 of the Constitution17).

Thereby reducing the number of employees not covered by a  collective labor 
agreement to the level lower than defined in Article 772 of the Polish Labor Code does 
not result in the expiry of this act. This fact should, however, allow the employer to 
repeal regulations. The same should be in the case of the termination of the enterprise 
trade union which has applied for the introduction of remuneration regulations un-
less there is no other enterprise trade union, acting on the premises of the employer, 
which stands for shaping the conditions of remuneration in the regulations. The prob-
lem is that when amending Article 772 of the Polish Labor Code, the provisions that 
would regulate the procedure for repealing remuneration regulations in the case of 
the discussed situations have not been provided. There is even no transitional provi-
sion that would apply - just like Article 8 paragraph 1 of the amending law of 2002, 
to a procedure of possible withdrawal from the regulations by the employer so far 
obliged and now entitled to introduce and hold this legal act18.

It seems that the Labor Code should be supplemented with regard to the above-
mentioned procedure of repealing remuneration regulations. It would be at the 
same time advisable for legal regulations to provide that in the case of reducing 
the number of employees not covered by a collective labor agreement to the level 
lower than specified in Article 772 of the Polish Labor Code, depriving the regula-
tions of legal power is permissible only after a certain period of time – e.g. a couple 
of months – since the cessation of the obligation to issue them (hold). This would 
limit the frequent cases of introducing and repealing remuneration regulations by 
an employer with around 50 employees (when there is no enterprise trade union 
acting on the premises of the employer or it does not submit appropriate applica-
tions regarding the regulations) or about 20 employees (when the present enterprise 

16  Z. Salwa, Kodeks pracy po nowelizacji. Komentarz, Bydgoszcz 1997, p. 156. Similarly, among others, 
B. Wagner, [in:] Kodeks pracy…, p. 439 and K. Rączka, [in:] M. Gersdorf, K. Rączka, M. Raczkowski, 
Kodeks pracy…, p. 597.
17 Constitution of the Republic of Poland of 2.04.1997 (Journal of Laws No. 78, item 483, as amended).
18 This refers to an employer with between 20 and 49 employees who are not covered by a collective 
labor agreement and who either does not have any trade union organization, or an active organization 
is not in favor of leaving the regulations in force.
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trade union applies for the introduction of regulations).
It is not entirely clear how to de lege lata relate to the analyzed problem. It seems 

that one of the solutions that can be considered here is the application of the same 
procedure as when introducing regulations. This is obviously not an optimal solution. 
There are, for example, doubts as to whether the employer himself can repeal the regu-
lations by informing employees two weeks in advance or whether he should first agree 
on this with the enterprise trade union if there is such an organization acting on his 
premises. Although the employer with fewer than 50 employees is not often included 
in the scope of the trade union activity, yet making him entitled in such a case to work 
out a common position with it on the repeal of the regulations would certainly mean 
depriving this act of legal power, which is extremely rare in practice.

ASSESSMENT OF THE SCOPE OF THE OBLIGATION 
TO INTRODUCE REMUNERATION REGULATIONS 
AFTER THE AMENDMENT OF THE LABOR CODE OF 2016

The conducted considerations allow for the assessment of the current provisions 
of the Labor Code defining the scope of the obligation to introduce remuneration 
regulations. Adopting in the first place as a criterion for this assessment the princi-
ples of legislative technique included in the regulation on the “Principles of legisla-
tive technique”, it should be stated that the code provisions relating to remuneration 
regulations do not exhaustively regulate certain aspects of the obligation to intro-
duce and hold this legal act19. This does not mean, of course, that the Labor Code 
should regulate all the issues related with it in detail. However, in accordance with 
§ 2 of the Principles of legislative technique, the law should exhaustively regulate 
a given area of issues, leaving no significant sections of this field outside the scope of 
its regulation. Referring this requirement to the Labor Code in the section concern-
ing remuneration regulations is equivalent to the obligation to regulate in this law 
any issues that significantly affect the practice of the introduction and application of 
the regulations. This concerns, for example, the procedure of repealing the regula-
tions by the employer who ceases to be obliged to introduce (hold) this act. 

In the meantime, it turns out that the amendment to the Labor Code of 2016 
once again failed to take the opportunity to supplement the provisions on remunera-
tion regulations. Moreover, the last amendment introduced a new solution which also 
seems not to be exhaustive and would therefore require supplementation. This refers 
to the above-mentioned right of the enterprise trade union to apply to the employer 
with between 20 and 49 employees not covered by a collective labor agreement for 
the introduction of remuneration regulations without concluding, at the same time, 

19 Regulation of the Prime Minister of 20.06.2002 regarding the “Principles of legislative technique” 
(Journal of Laws of 2016, item 283).
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whoever can submit such an application when there is more than one trade union or-
ganization acting on the premises of the employer concerned, and what consequences 
in terms of the application of the regulations are caused by the termination of the or-
ganization that submitted this request. Failure to regulate these issues may contribute 
to the development of interpretative disputes and, consequently, adversely affect the 
practice of the introduction and application of remuneration regulations. It therefore 
seems necessary to supplement not only the existing arrangements on remuneration 
regulations but also those which entered into force on 1 January 2017.

The new provisions of the Labor Code regarding remuneration regulations need to 
be evaluated also from the point of view of the direction of changes. When analyzing 
this aspect of the amendment, it should first be noted that the introduction of the provi-
sions of Articles 771 and 772 to the Code in 1996 was based on the overall assumption 
that pay conditions should result from the autonomous labor law, which together with 
the voluntary nature of the conclusion of collective labor agreements meant the need to 
extend the codebook of law sources shaping these conditions with remuneration regu-
lations constituting a mandatory legal act issued in a wide range. In order to evaluate 
the direction of the changes made, it is also important that the Constitution, enacted in 
1997, provides in Article 20 that the solidarity, dialogue and cooperation of the social 
partners are, in addition to the freedom of economic activity and private property, the 
principles on which the social market economy is based, which is the foundation of the 
economic system of the Republic of Poland. By exposing the dialogue of the social part-
ners, the Constitution gives it a special meaning, which should be reflected in ordinary 
legislation by introducing such specific solutions that would create the right conditions 
for dialogue. Obviously, one of the most important areas in which such solutions should 
be applied is the systemic establishment of the conditions of remuneration for work. It 
seems therefore that pay conditions should be determined in the autonomous labor law, 
preferably created through the dialogue of the social partners.

There may be some doubt as to whether this is indeed the case, as the conclusion 
of collective labor agreements does not constitute a common practice, and yet the 
legislator, contrary to the assumption indicated above, once again limits the scope of 
the obligation to issue remuneration regulations. However, while an employer hiring 
from 20 to 49 employees not covered by a collective labor agreement has been so far 
obliged to issue and hold this legal act, after the amendment of the Labor Code of 
2016, he is usually entitled in this regard. This is due to the fact that, in general, there 
is no enterprise trade union acting on the premises of the employer, and only that 
organization could, by means of submitting an appropriate application, oblige the em-
ployer to issue the regulations. Only the trade union organization itself is also entitled 
to make arrangements with the employer as to the content of the regulations. 

Insufficient contractual practice, combined with the limitation of the scope of 
the obligation to issue remuneration regulations, as well as maintaining the trade 
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union monopoly in the sphere of participation in shaping the statutory pay condi-
tions, mean that the conditions of remuneration are established in the autonomous 
labor law created through dialogue between the social partners in the case of fewer 
and fewer employees, and in relation to increasingly more employees exclusively in 
the employment contract. In the case of determining the pay conditions in the em-
ployment contract, employees act in their relationships with the employer on their 
own. Their position is then much weaker than those of a collective nature, so there 
is a risk of imbalance in employment relations in favor of the employer.

Meanwhile, the establishment of the conditions of remuneration for work in the au-
tonomous labor law, preferably as a result of the social partners’ dialogue, is extremely im-
portant for the protection of employee rights and interests in this area. This is of particular 
importance in the context of respecting the principle of equal treatment of employees in 
employment20, because the application of the system of pay conditions by the employer 
reduces the risk of violating this principle and also facilitates the detection of such cases. 

The existence of systemic solutions in terms of the conditions of remuneration for 
work restricts the emergence of conflicts on this background and, consequently, pro-
motes the maintenance of social peace, thus having positive effects also for the employer. 
It seems that imposing an obligation on the employer to form such solutions in remu-
neration regulations does not necessarily constitute an excessive or unnecessary burden, 
even if he employs only a few employees21. Indeed, he has more direct contacts with 
them, which makes it easier to determine their conditions of remuneration for work in-
dividually, but this fact does not in itself justify the claim that the obligation to introduce 
remuneration regulations is a manifestation an excessive or unnecessary burden for the 
employer. However, the key fact here is the above-mentioned general assumption un-
derlying the introduction of remuneration regulations to the codebook of law sources, 
according to which pay conditions should result from the autonomous labor law, as well 
as the recognition of the social partners’ dialogue in the Constitution as one of the pillars 
of the social market economy which is the basis of the economic system of the Repub-
lic of Poland. Equally important is the fact that the employer decides or co-decides on 
the form of solutions adopted in the regulations, including the structure of remunera-
tion for work and the level of benefits that he can guarantee to employees (of course 
maintaining the amount of at least the minimum remuneration for work and respecting 
the above-mentioned principle of equal treatment in employment). The problem arises, 
however, when the employer is unable to convince the enterprise trade union acting on 
his premises to his rights. De lege lata failure to agree on the content of the remuneration 

20 See J. Piątkowski, Przedstawicielstwo związkowe jako podmiot zakładowego dialogu społecznego, [in:] 
Zakładowy dialog społeczny, ed. J. Stelina, Warsaw 2014, p. 72.
21 The designer of the amendment seems to have a different opinion in relation to an employer em-
ploying from 20 to 49 employees not covered by a collective labor agreement. See justification for the 
government bill amending certain acts to improve the entrepreneurs’ legal environment, item 2.2.1. 
The project was submitted to the Parliament on 9 November 2016. (Form No. 994).
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regulations with the trade union excludes the lawful introduction of this act, and if the 
regulations have already been introduced - makes it impossible to adjust the statutory 
pay conditions to the changes taking place on the market. 

All the above-mentioned points lead to the conclusion that the amendment to 
the Labor Code provisions on the remuneration regulations of 2016 does not en-
tirely deserve a  positive assessment. This does not mean, of course, that the rel-
evant provisions did not require changes. It would be advisable, however, that these 
changes are aimed at the introduction of such a  regulation that would optimally 
balance the interests of employees and the employer. It is particularly important for 
employees that, in the absence of a collective labor agreement, the pay conditions 
are determined by the remuneration regulations resulting from the social dialogue. 
On the other hand, from the employer’s point of view, it seems important to create 
the possibility of adjusting the systemic conditions of remuneration for work to the 
dynamically changing market situation as fast as possible. It seems that the code 
provisions concerning remuneration regulations should reflect both of these needs.
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Summary: The article deals with the amendment of the Labour Code of the year 2016 con-
cerning the scope of the obligation to introduce remuneration regulations. An employer 
with fewer than 50 employees has been released from the obligation to issue remuneration 
regulations except when he employs at least 20 employees not covered by a collective labour 
agreement and the enterprise trade union requests the introduction of regulations. Article 
772 of the Labour Code does not relate to specific issues concerning the trade union’s re-
quest for remuneration regulations, which may give rise to questions of interpretation. It 
may affect the practice of issuing remuneration regulations. One may also wonder whether 
the direction of the above changes is correct – the changes restrict the role of remuneration 
regulations in determining the conditions of remuneration whereas the interpretation of 
Art. 771 and 772 of the Labour Code and Art. 20 of the Constitution leads to the conclusion 
that the conditions of remuneration should be determined in the autonomous labour law 
created through dialogue between social partners.

Keywords: remuneration regulations, employer’s obligation to introduce remuneration 
regulations, conditions of remuneration for work, enterprise trade union, collective labour 
agreement

ZAKRES OBOWIĄZKU USTALENIA REGULAMINU WYNAGRADZANIA 
PO NOWELIZACJI KODEKSU PRACY Z 2016 R.

Streszczenie: Dotychczas obowiązek ustalenia regulaminu wynagradzania spoczywał na 
pracodawcy zatrudniającym co najmniej 20 pracowników nieobjętych układem zbiorowym 
pracy. Nowelizacja kodeksu pracy z 2016 r. ograniczyła zakres tego obowiązku do praco-
dawcy zatrudniającego co najmniej 50 pracowników nieobjętych układem lub od 20 do 49 
takich pracowników, jeżeli działa u  niego zakładowa organizacja związkowa i  występuje 
z wnioskiem o wydanie regulaminu. Przepisy kodeksu pracy nie regulują kwestii szczegóło-
wych dotyczących wskazanego wniosku, co może powodować wątpliwości interpretacyjne, 
a te z kolei mogą wpływać negatywnie na praktykę ustalania regulaminu. Oceniając kieru-
nek przeprowadzonych zmian, należy zauważyć, że pomniejszają one znaczenie regulaminu 
wynagradzania, podczas gdy analiza przepisów art. 771 i 772 k.p. oraz art. 20 Konstytucji 
skłania do twierdzenia, iż warunki płacy powinny być ustalane w autonomicznym prawie 
pracy, najlepiej tworzonym w drodze dialogu partnerów społecznych.

Słowa kluczowe: regulamin wynagradzania, obowiązek pracodawcy wydania regulaminu 
wynagradzania, warunki wynagradzania za pracę, zakładowa organizacja związkowa, układ 
zbiorowy pracy
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Tomasz Świętnicki*

CONCEPT AND TYPES OF COLLECTIVE LABOR 
AGREEMENTS IN LIGHT OF THE POLISH LABOR LAW

GENERAL REMARKS 

 This article presents the concept and types of collective labor agreements in the 
Polish labor law. The law on collective labor agreements itself was reformed essen-
tially in 1986 by the Act of 24 November 1986 amending the Labor Code Act - Jour-
nal of Laws No. 42, item 201) and then for the second time in 1994 by the Act of 29 
September 1994 amending the Labor Code Act and amending certain Acts (Journal 
of Laws No. 113, item 547). The first change had the character of adjusting the legal 
regulations of collective labor agreements to the attempts undertaken to reform the 
command-and-distribution economy, while the reform of Section XI of the Labor 
Code, made in 1994, aimed at creating legal provisions fully adapted to the require-
ments of the market economy which was at the stage of development1. 

* M.Sc.
1 T. Liszcz, Prawo pracy, Warsaw 2011, p. 45.
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In 1986, in addition to collective labor agreements, institutions of company’s 
collective agreements were established to deliberately eliminate gradually the so-
called arrangements on company’s remuneration systems known from the Act of 26 
January 1984 on the establishment of company’s remuneration systems (Journal of 
Laws of 1990, No. 69, item 407)2. In addition to collective labor agreements, com-
pany’s collective agreements and arrangements on company’s remuneration systems 
in workplaces in with trade unions operated, the whole pay systems could be regu-
lated in the form of the so-called regulations provided for in Art. 23 of the Act of 
26 January 19843. At the time of the amendment of Section XI of the Labor Code, 
the company’s collective labor agreements and the arrangements on the introduc-
tion of the company’s remuneration system became by law company’s collective la-
bor agreements, while the issued regulations retained their binding power, until the 
entry into force of the company’s collective labor agreement in a given enterprise, 
whereas as a result of the reform of the law on collective labor agreements realized 
in 1996 when the regulations issued in accordance with Art. 23 of the Act of 26 
January 1984 became the regulations of remuneration in accordance with Art. 772 
of the Labor Code4. The company’s collective arrangements on the introduction of 
the company’s remuneration system and the regulations issued in accordance with 
Art. 23 of the Act of 26 January 1984 ceased to apply5.

 The Labor Code after the amendment does not provide a definition of a collective 
labor agreement, focusing on the way of the formation of the agreement, its content, 
contractual capacity and other issues. However, if we were to define what a collective 
agreement is, then it would be necessary to use initially the definition of Jan Herbert, 
in which he states that “A collective agreement is a normative arrangement, that is 
such a particular legal device that correctly associates the characteristics of each bilat-
eral agreement with the characteristics specific for a general legal act.6” 

Collective labor agreements belong to autonomous sources of labor law as they 
arise through negotiations between the parties to the employment relationship, act 
as a regulator of employment conditions and an instrument by means of which con-
flicts in the field of labor relations are resolved7.

Art. 9 § 2 of the Labor Code defines the relations between the common (the 
Constitution, laws, regulations) and specific (collective agreements) sources of la-
bor law in accordance with the principle of advantage. Art. 9 of the Labor Code 

2  J. Wratny, Układy zbiorowe pracy [in:] J. Wratny, K. Walczak (ed.), Zbiorowe prawo pracy, Warsaw 
2009, p. 137-140.
3 Ibidem, p. 141.
4 E. Wronikowska, P. Nowik, Zbiorowe prawo pracy, Warsaw 2008, p. 75-94.
5 L. Florek, Źródła prawa pracy w  polskim systemie [in:] L. Florek (ed.), Źródła prawa pracy. Seria 
monografie, 2000, p. 61.
6 J. Herbert, Układy zbiorowe pracy, Scientific Society of Organization and Management, Bydgoszcz 
1997, p. 6.
7 Ibidem, p. 7.
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specifies the mechanisms of application priority between the various acts of labor 
law. In § 2 the relations between the common and specific sources of labor law are 
defined according to the principle of advantage. The provisions of collective labor 
agreements, collective arrangements as well as regulations and statutes may not be 
less favorable for employees than the provisions of the Labor Code and other laws 
and implementing acts8. 

On the other hand, Art. 9 § 3 of the Labor Code regulates the issues of inter-
nal normative relations within the framework of specific sources of labor law9. The 
dominant rule here is the principle of advantage, which means that the provisions of 
regulations and statutes may not be less favorable for employees than the provisions 
of collective labor agreements and collective arrangements10. 

The provisions of the collective labor agreement are binding for all employees 
working in the workplace during the period of the agreement, even those who are 
not members of trade unions11. 

In light of the provisions of Art. 240 of the Labor Code the collective agreement 
determines: 

•	 the conditions that the content of the employment relationship should cor-
respond to, however the agreement can not infringe the rights of third parties. 

•	 the mutual obligations of the parties to the agreement, including those re-
lating to the application of the agreement and the compliance with its provisions

•	 other matters that are not regulated in the provisions of labor law in a man-
datory manner. 

Collective agreements may also specify: 
•	 the way of publishing the agreement
•	 the distribution of its content 
•	 the procedure for making periodic assessments of the functioning of the 

agreement
•	 the procedure for explaining the content of the agreement’s provisions
•	 the resolution of disputes between the parties12 
Adjusting to the employees’ legal situation of a  given workplace, the working 

conditions existing in it, and the responsibilities and rights of the employees be-
ing shaped, collective labor agreements in force in these conditions are a  source 
of differentiation of rights and obligations. They are therefore a very important in-
strument for the correct adjustment of the legal situation of employees to changing 
working conditions, required qualifications, contributing to resolving conflicts in 

8 K. Gonet, Prawo pracy i ubezpieczeń społecznych, Warsaw 2008, p. 84.
9 W. Sanetra, Źródła prawa pracy w świetle Konstytucji RP, [in:] L. Florek (ed.), Źródła prawa pracy. 
Seria monografie, 2000, p. 9.
10 Ibidem, p. 85.
11 E. Osiecimski, Branżowe układy zbiorowe pracy, Wrocław 1976, p. 1.
12 E. Wronikowska, P. Nowik, Zbiorowe prawo pracy, Warszawa 2008, p. 75.
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the field of labor relations13. The Labor Code after the amendment does not pro-
vide a definition of a collective labor agreement, focusing on the way of the forma-
tion of the agreement, its content or contractual capacity14. However, one should 
adopt definitions that collective agreements are voluntary arrangements concluded 
between employers and employees represented by trade unions. They regulate the 
mutual rights and obligations of the parties to the employment relationship, includ-
ing primarily working and pay conditions as well as other work-related benefits15.

 In connection with the above-mentioned features of collective agreements, one 
can create the following definition in which the collective agreement is understood 
as “a normative arrangement” concluded between the employees’ representatives 
who are represented by trade unions and the employees’ representatives (here the 
employer or the organization of employees may be representatives)16. On the basis 
of the wording “normative arrangement”, different views are expressed concerning 
the very legal nature of collective labor agreements17. 

 The study of labor law assumes that the collective labor agreement is an act consisting of 
non-homogeneous parts in terms of the legal nature. It is a diverse act because in 
its legal structure some elements having the obligatory nature are interwoven, while 
the effects of the collective agreement have the normative nature, as it results di-
rectly from Art. 9 of the Labor Code, which included collective labor agreements 
into the provisions of labor law18. 

 The labor law doctrine itself distinguishes two theories on collective agreements. 
According to the first theory, collective labor agreements are defined as obligatory 
acts. The supporters of this theory point to the contracts of the agreement nature 
in which trade unions and employers form mutual rights and obligations on the 
basis of a bilateral declaration of will. Its nature is derived directly from the way 
of concluding the agreement, changing its content and resolving it. Its contractual 
nature is closely connected with the freedom of agreement, that is, the freedom of 
the parties to lay down the type of agreement, its subjective and objective scope, as 
well as with resolving the disputes directly connected with the conclusion of the 
agreement. But f we were to compare it with the principle of freedom, then its lim-
ited aspect is noticeable. The Code itself defines in which situations it is possible to 
proceed with negotiations and excludes certain issues in the scope of the agreement 
matter. It is worth noting here that certain employees can not be covered by the 

13 I. Sierocka, Układy zbiorowe pracy, Białystok 1996, p. 8.
14 J. Herbert, Układy zbiorowe pracy, Scientific Society of Organization and Management, Bydgoszcz 
1997, p. 6
15 K.W. Baran, Swoiste źródła prawa pracy, [in:] K.W. Baran, Prawo pracy i ubezpieczeń społecznych, 
Warsaw 2013, p. 88.
16 L. Florek, T. Zieliński, Prawo pracy, Warsaw 1997, p. 309.
17 Ibidem, p.9.
18 J. Herbert, Układy…, p. 7.
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agreement and the parties only partially decide on the entry into force of the agree-
ment, as it depends on the date of its registration19.

 According to the second theory - the theory of the law - collective agreements are 
qualified as normative acts that regulate the rights and obligations of employees and 
employers. Its agitators emphasize the fact that the agreements derive their legal power 
from the law which directly sanctions the standards created on the basis of the social 
partners’ arrangements. The normative nature of the agreement derives from the statu-
tory authorization - the parties acting at their will can not change it20. The provisions of 
the agreement are in force in the same way as the provisions of the law, as stated in Art. 
9 of the Labor Code, according to which labor law is also understood as the provisions of 
collective labor agreements. The statutory nature is also manifested in the legal solutions 
which provide for detachment from the parties that concluded it - this refers above all to 
the obligation to apply the agreement regardless of the will of the trade union’s employer 
and by imposing the obligation to apply it on the employer who is not the party to the 
agreement - at the time of taking over the workplace by another employer, the provi-
sions of the agreement which employees were covered by prior to the takeover of the 
enterprise, are applied within one year from the acquisition date21.

 Therefore, it can be said that collective labor agreements have both contractual 
and statutory nature. The contractual one provides conditions for regulating the 
issues of working and pay conditions, while the normative one provides the protec-
tion of employees and the order in labor relations22.

COMPANY’S COLLECTIVE LABOR AGREEMENT

The provisions of the Labor Code make it possible to create collective labor agree-
ments also at the level of the workplace. This solution deserves recognition because: 

1. In the conditions of a free market economy, each enterprise is autonomous 
because it has its own and independent bodies, in each of them a trade union can 
operate. Therefore, there are entities that have a contractual capacity, but there are 
no grounds for depriving them of their rights in this respect. 

2. Company’s Collective Labor Agreements approximate the bilateral law to 
their creators. Employees are required not only to enforce but also respect the law, 
and since agreements are not imposed from the outside, it may be presumed that 
they will fully comply with their provisions23.

Therefore, collective labor agreements should be understood as a minimum bi-

19 Ibidem, p. 12.
20 G. Goździewicz, Szczególne właściwości norm prawa pracy, Toruń 1988, p. 45.
21 I. Sierocka, Układy…, p. 12.
22 Ibidem, p. 12.
23 G. Goździewicz, Układy zbiorowe pracy, [in:] W. Muszalski (ed.), Kodeks pracy. Komentarz, Warsaw 
2011, p. 1052.
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lateral agreements between the representatives of employees and the employer, in 
which the parties clearly define their rights and obligations as well as the conse-
quences of their non-compliance. In exceptional situations a company’s agreement 
may cover more than one employer if the employers are part of the same legal 
entity (Art. 24128 § 1 of the Labor Code)24. The Company’s Collective Labor Agree-
ment is signed for employees employed by a particular employer who, within the 
meaning of Art. 3 of the amending Act of the Labor Code is an organizational unit, 
even if it does not have legal personality, and at the same time by natural persons 
if they employ employees. These may also be state-owned and cooperative enter-
prises, mixed capital and private-owned companies. Powers in this regard are not 
entitled to employees employed in the public sector units, who can be covered only 
by a multi-establishment agreement25. 

 In connection with the above, one can draw the following thesis that the compa-
ny’s contractual capacity is entitled to the employer and the union structures which 
in their statutes have been formed as company’s trade union organizations. An in-
ter-company trade union organization operating on the premises of the employer 
can sign alias conclude the agreement. Accordingly, the following justification can 
be put forward that other entities and trade union authorities operating in the work-
place are not entitled to conclude a collective labor agreement. This means that the 
founding committee that was set up to form a trade union or a multi-establishment 
structure does not have the company’s contractual capacity26. 

The Collective Labor Agreement may be concluded when the employer  
is not covered by a multi-establishment agreement, as well as when he applies the 
provisions of such an agreement. In the first case, the provisions of the company’s 
agreement, in accordance with the principle expressed in Art. 239 of the Labor 
Code, can not be less favorable than the provisions on the employment relationship. 
If a given workplace is covered by the provisions of a multi-establishment collective 
labor agreement, then according to Art. 24126 of the Labor Code, the provisions of 
the collective agreement may not be less favorable than the provisions of a multi-es-
tablishment agreement. This rule should be observed throughout the entire period 
of the application of the company’s agreement. At the time of its conclusion by the 
employer, he is covered by a multi-establishment agreement, and these provisions, 
which are less favorable, will be automatically replaced with more favorable provi-
sions of the multi-establishment agreement27.

 Changes on the socio-economic and political ground that occurred in Poland 
made the situation of many economic entities dramatically deteriorate. As a result 

24 K.W. Baran, Swoiste źródła…, [in:] K.W. Baran, Prawo pracy…, p. 99.
25 J. Herbert, Układy…, p. 18.
26 I. Sierocka, Układy…, p. 15.
27 Ibidem, p. 17.
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of overcoming the difficulties, employers made and still continue making organi-
zational, production, technological and economic changes that usually involve 
collective redundancies28. In order to avoid or possibly limit redundancies for the 
above-mentioned reasons in Art. 24127 of the Labor Code, a limited derogation is 
taken into account, which means that the parties to the company’s agreement may 
conclude an arrangement suspending the application of this agreement or some of 
its provisions for a period not longer than one year. Consequently, the provisions of 
Article 24126 § l of the Labor Code are not applied29. Accordingly, legal provisions 
that result from a multi-establishment and a company’s agreement - employment 
conditions and other acts constituting the basis for the establishment of an em-
ployment relationship, are not applied in this arrangement. The above arrangement 
should be reported to the register of agreements30. 

The content of the employment relationship itself in this period is governed by the 
provisions of the Labor Code and other legal acts. This limits employers in shaping 
the terms and conditions of employment contracts or other legal acts on the basis of 
which the employment relationship was established, thus ensuring compliance with 
statutory employee rights as a certain minimum.

Rules that provide for the creation of a  collective labor agreement for one 
employer take into account an exception contained in Art. 24128 of the Labor Code. 
Under this provision, a collective agreement may cover more than one employer if 
these employers form an economic organization - a  legal entity. The above-men-
tioned provision applies especially to large, multi-employer enterprises in which in-
ternal organizational units use statutory, organizational or property separation and 
independence. Due to these considerations, they are treated within the meaning of 
Art. 3 of the Labor Code for employees or companies in which there are several em-
ployers. Under the above-mentioned provision individual workplaces may include 
a company’s agreement or may be covered by an agreement concluded at the level 
of an economic organization31.

The Code does not directly regulate the effects of the dissolution of the economic 
organization of employees being a party to the company’s agreement. In connection 
with the above, the following conclusion can be drawn that the consequences of dis-
solution of this organization for workplaces previously covered by it are the same as 
for economic entities covered by a multi-establishment agreement32. In connection 
with the removal or dissolution of the party to the agreement so far representing the 
workplaces collected in it, the conclusion arises that in such a case one should apply 

28 J. Wratny, Kodeks pracy. Komentarz, Warsaw 2013, p. 455.
29 J. Wratny, Ewolucja zbiorowego prawa pracy w Polsce w latach 1980-1991, Warsaw 1997, p. 91.
30 J. Herbert, Układy…, p. 22.
31 K. Gonet, Prawo pracy i ubezpieczeń społecznych, Warsaw 2011, p. 84.
32 J. Wratny, Kodeks pracy. Komentarz, Warsaw 2013, p. 459.
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the rule set out in Art. 24119 of the Labor Code that concerns the dissolution of the 
employers’ organization who are the party to the arrangement33.

At the time of the operation of the company’s agreement, the parties to the agree-
ment may undergo organizational changes which involve the division or connection 
of the workplace. The rules applied in such a situation in relation to a multi-establish-
ment agreement also take place in the case of agreements that are concluded at a lower 
level. In the light of Art. 24129 of the Labor Code, at the time of the division of the work-
place, all rights and obligations of the parties to the company’s agreement are trans-
ferred to employers or trade union organizations resulting from the division34. They 
are obliged to comply with the provisions of the agreement. This obligation arises ex 
lege, without the need to submit any additional statements. At the moment of merg-
ing trade union organizations, all rights and obligations are automatically transferred 
to the newly created organization. At the moment when all trade union organizations 
are dissolved, the employer may withdraw from the application of the agreement in 
whole or in part after the expiration of the period of its termination. It is worth noting 
that the employer uses these rights only when one party to the agreement is missing, 
and therefore in the event of dissolution of all trade union organizations that are par-
ties to the agreement, and not those that have concluded it35.

 The situations depicting the removal from the register are described in the Law 
on Trade Unions, namely Article 17 of the Act, which says that the Court deletes 
a trade union from the register when: 

1) the body indicated in the statute has passed a  resolution to dissolve the 
union; 

2) the workplace in which the trade union has been operating so far has been 
removed from the relevant register due to the liquidation or bankruptcy of this 
workplace or its organizational and legal transformation, making it impossible to 
continue the activity of this union; 

3) the number of union members stays below 10 for more than 3 months36.
 The deletion may also take place on the basis of Article 36 of the above-mentioned 

Act. It says: 
„If the registration court finds that the trade union body conducts activities con-

trary to the Act, it sets a deadline of at least 14 days to adapt the activity of that 
body to the applicable law. Proceedings are initiated at the request of the competent 
regional prosecutor37. In the event of ineffective expiry of the period provided for in 
paragraph 1, the registration court may: 

33 Ibidem, p. 85.
34 K.W. Baran, System prawa pracy, vol. VI, Warsaw 2016, p. 277-282.
35 L. Florek, Kodeks pracy, Warsaw 2011, p. 111.
36 http://isap.sejm.gov.pl/DetailsServlet?id=WDU19910550234  [access: 10.03.2017].
37 http://isap.sejm.gov.pl/DetailsServlet?id=WDU19910550234 [access: 10.03.2017].
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1) order a  fine in respect of individual members of the union body in the 
amount specified in Art. 163 § 1 of the Code of Civil Procedure; 

2) designate the authorities of the union the date of the new elections to the union 
body referred to in paragraph 1, under pain of suspension of the activity of this body. 

3) if the measures referred to in paragraph 2 will prove ineffective, the reg-
istration court, at the request of the Minister of Justice, decides to delete the trade 
union from the register. The decision may be appealed. 

4) for matters referred to in paragraphs 1-3, the provisions of Art. 18 are ap-
plied respectively.

5) trade union deleted by a valid decision from the register in accordance with 
paragraph 3 is obliged to cease its activities immediately, and within three months 
from the validation of this decision, make its liquidation in the manner provided in 
the statute38. 

 In summary, it should be said that a collective agreement can not regulate the 
conditions of employees and managers on the employer’s behalf. Our legislator de-
fines the concept of “the person managing the workplace on behalf of the employer”. 
It is assumed that these are people who manage the workplace, e.g. board members, 
business executives. According to the Supreme Court’s decision, the Company’s 
Proxy may be recognized as a manager on behalf of the employer. Analyzing this 
part of the article, it should be emphasized that the special role of collective labor 
agreements is primarily due to the fact that, coming to fruition through negotia-
tions, agreements concluded by the employer or employers’ organizations with trade 
unions, they are of great importance, both social and legal, for shaping correct rela-
tions in the sphere of labor law. This is the way to the agreement of social partners 
without interference and participation of authorities and state administration39. 

MULTI-ESTABLISHMENT COLLECTIVE AGREEMENT

The provisions of the Labor Code provide for the possibility of creating multi-
establishment collective labor agreements but do not specify at what territorial level 
they can be concluded. This concept of a multi-establishment agreement only indi-
cates that it is to be a contract concluded for employees of more than one workplace. 
However, we can conclude that a multi-establishment agreement may be understood 
as a collective labor agreement set up by a competent statutory authority of a multi-
establishment trade union organization and an employers’ organization body40. 

38 http://isap.sejm.gov.pl/DetailsServlet?id=WDU19910550234 [access: 10.03.2017].
39 K. Jaśkowski, Kodeks pracy: komentarz Lex: ustawy towarzyszące z orzecznictwem. Europejskie prawo 
pracy z orzecznictwem, vol. 1 Warszawa 2012, p. 1063-1080.
40 G. Goździewicz, Układy zbiorowe pracy, [in:] W. Muszalski (ed.), Kodeks pracy. Komentarz, Warsaw 
2011, p. 1052.
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Acting on the basis of Art. 24114 of the Labor Code the collective labor agree-
ment is concluded by the employees’ parties, the competent statutory authority of 
a multi-establishment trade union organization (a nationwide trade union, a trade 
union association or a nationwide inter-trade union organization commonly known 
as a confederation). On the part of the employers, the competent statutory author-
ity of the employers’ organization acts on behalf of the employers associated in this 
organization41. The Act (the Labor Code) itself does not specify what characteristic 
features the organization should be distinguished by. Most probably it is about the 
Act on employers’ organizations and Art. l, paragraph 2, which says: „An employer 
within the meaning of the Act is the entity referred to in Art. 3 of the Labor Code.” 
In connection with the above, it can be deduced that only employers who conduct 
business activity have the right to set up employers’ organizations. This means de-
priving the entities that belong to other types of associations or organizations of 
their contractual capacity42.

 The right to conclude a multi-establishment agreement is entitled de facto to 
nationwide business entities, on whose part the agreement may be concluded by 
the statutory bodies of these entities. The indication of these entities remains the re-
sponsibility of the Minister of Labor. From the wording of Art. 24114 § 2 of the Labor 
Code it follows that the Minister has complete freedom in choosing nationwide eco-
nomic organizations that obtain the right to conclude multi-establishment agree-
ments. Only some entities may be authorized to conclude agreements directly43. 

 By a nationwide entity we mean an organizational unit that can act and acts as 
a separate legal entity, in particular if it has legal personality, and its activity covers 
the entire country and has organizational structures in its territory. An example in 
the 90s are such state entities as: 

1. PKP (Polish State Railways),
2. Poczta Polska (Polish Mail),
3. Państwowe Gospodarstwo Leśne „Lasy Państwowe” (The State Forest Hold-

ing „State Forests”)44.
 The very interpretation of Art. 24114 of the Labor Code indicates the ambiguity 

of this term. The legislator uses the word “parties” in a very broad sense, as it defines 
employees and employers covered by the arrangement or narrower. The content of 
the provision itself may lead to the following conclusion that by “party” we mean 
an entity authorized to negotiate and conclude a collective labor agreement in the 
interest of employees45.

41 Ibidem, p. 1053.
42 I. Sierocka, Układy …, p. 37.
43 Ibidem, p. 39.
44 W. Sanetra, Prawo pracy, Białystok 1994, p. 234.
45 Ibidem, p. 235.
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 According to Art. 24115 of the Labor Code the initiative to conclude the agreement 
may be made by an organization of employers authorized to conclude an agreement on 
the part of employers and each multi-establishment trade union organization represent-
ing employees for whom the agreement is to be concluded46. Prior to the conclusion 
of the agreement itself, talks with trade union organizations are held in order to create 
a joint representation. The right to apply for such an initiative is entitled to all trade un-
ion organizations, even those that do not have contractual capacity. If one organization 
is entitled, then it can conclude an agreement, even if it is not a representative organiza-
tion as it is understood by the Labor Code47. If there are more organizations with such 
entitlements, they must within 30 days establish a joint representation or act together. 
According to Art. 24116 § 2 of the Labor Code it follows that organizations can enter 
negotiations only when, in due time, all organizations representing employees, not all 
trade union organizations, join negotiations under the procedure set out in § 1, trade 
union organizations that have entered negotiations are entitled to conduct negotia-
tions48. These negotiations are conducted in the manner set out in § 1. However, if they 
do so, and as a consequence the representation will disintegrate, representative organi-
zations will not be entitled to continue the interrupted negotiations. The consequence 
is the collapse of negotiations and the absence of an agreement. The legislator imposed 
the obligation of conducting negotiations by all unions, and on representative organiza-
tions only under specific conditions. The latter will not accept common representation 
or joint action49.

 The representativeness of trade unions should be emphasized in negotiations re-
garding a multi-establishment collective labor agreement at the request of a non-un-
ion employee. This principle is described in the Law on Trade Unions, specifically in 
Art. 7 which says “In terms of the collective rights and interests trade unions represent 
all employees regardless of their union membership”. This is more concretized in Art. 
30 which, according to its content, says: “In a workplace in which more than one trade 
union organization operates, each of them defends rights and represents the interests 
of its members. A non-union employee has the right to defend his rights under the 
terms of employees who are members of a union if the trade union chosen by him 
agrees to defend his labor rights”50. Adequately to Art. 7 paragraph l each trade union 
is representative for all employees. In the light of the resolution of the Supreme Court, 
a trade union is representative for employees in a multi-establishment labor agree-
ment if it has structures associating employees of most workplaces on the territory of 
the Republic of Poland, regardless of the number of members51. 

46 Z. Salwa, Źródła prawa pracy, [in:] K.W. Baran (ed.), Zarys systemu prawa pracy, Warsaw 2010, p. 397.
47 U. Jelińska, Ponadzakładowy układ zbiorowy pracy: informacje, wyjaśnienia, porady, Warsaw 1997.
48 Ibidem, p. 399.
49 I. Sierocka, Układy…, p. 45.
50 K. Gonet, Prawo pracy i ubezpieczeń społecznych, Warsaw 2011, p. 85.
51 K.W. Baran, Źródła prawa pracy, [in:] K.W. Baran (ed.), Prawo pracy, Warsaw 2009, p. 99.
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 In the light of Art. 24118 of the Labor Code “At the joint request of employers’ 
organizations and multi-establishment trade unions that have concluded a multi-es-
tablishment agreement, the minister competent for labor issues may - when required 
by important social interest – extend, by regulation, the application of this agreement 
in whole or in part to employees employed by an employer not covered by any mul-
ti-establishment agreement, conducting business activity that is the same or similar 
to that of employers covered by this agreement, determined on the basis of separate 
provisions relating to the classification of business activities, after consulting the em-
ployer or the indicated by him employer’s organization and the trade union organiza-
tion if it operates on the premises of the employer”. The extension of the application of 
a multi-establishment agreement is valid not longer than until the employer is covered 
by another multi-establishment agreement. This clause applies only to the norma-
tive provisions regulating the content of the employment relationship. At the time of 
withdrawal from the extension of the application of the agreement, the conditions of 
employment contracts or other acts constituting the basis for concluding an employ-
ment relationship do not automatically return to their original version but are valid 
until the expiration of the period of their termination52.

In the light of Art. 24119§1 of the Labor Code “In the event of a connection or 
division of a trade union organization or employers’ organization which has con-
cluded a multi-establishment agreement, its rights and obligations are transferred 
to the organization resulting from the connection or division”. These consequences 
should be considered in three aspects: 

1. towards employees associated in a given organization,
2. employers,
3. in relation to the party to a multi-establishment agreement.
The most serious consequences relate to the party to a  multi-establishment 

agreement, because the division of the trade union organization that has concluded 
the agreement not only changes the circle of addressees of the mandatory provisions 
of the agreement, but also entities authorized to undertake activities related to the 
agreement. From the very content of Art. 24119 §1 of the Labor Code it follows that 
the connection or division of employers has the same consequences as in the trade 
unions. On one side of the multi-establishment agreement the same trade unions 
remain, but the new employers’ organizations become the other side. This new or-
ganization represents the interests of its members and can independently (without 
acting with other organizations of employers) carry out the Open Actions regarding 
this agreement with the consequences not going beyond that organization53. The 
division itself means that in place of the previous agreement, there have arisen as 
many multi-establishment agreements as the given employers’ organization divided 

52 Ibidem, p. 101.
53 J. Wratny, Kodeks pracy. Komentarz, Warsaw 2011, p. 884-887.
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into, having previously been the party to this agreement. On the basis of Art. 24129 
of the Labor Code it may be deduced, that each employer individually becomes 
a party to the agreement because the agreement is a two-sided arrangement. There-
fore, the conclusion is that such a division causes complications in the functioning 
of entities that are to follow the multi-establishment collective labor agreement54.

 Another problem in a  multi-establishment agreement is the dissolution of the 
party, because as a result of this operation automatically one party to the agreement 
is missing. However, it will continue to apply until the expiry of the period for which 
it was concluded or until the end of the period of notice, yet, no changes can be made 
to it. In order to avoid complications, the employer must submit a relevant statement 
in writing to the other parties to the multi-establishment collective labor agreement. 

 In conclusion, it should be stated that multi-establishment collective labor 
agreements are the foundation for collective labor agreements. Their issues and 
components highlight the complexity of labor law. 

INTERNATIONAL FRAMEWORK AGREEMENTS

In this subsection I will present the conditions related to the formation, devel-
opment and implementation of framework agreements concluded on a global scale 
- otherwise referred to as international framework agreements (IFA – International 
Framework Agreements). In connection with the above, the question should be asked 
where the framework agreements having an international character come from? 

Global development is widely perceived through the dynamics of the spread of 
supranational corporations. It is not entirely clear if this trend has a positive char-
acter from the point of view of the development of the world economy. However, it 
is an undeniable fact that supranational corporations employ millions of employees 
of different nationalities through their subsidiaries around the world. The result 
of this are far-reaching repercussions. One global manager, usually a single global 
operation strategy is implemented consistently at the local level. On the other hand, 
however, we also have different standards of employment and work, which is a de-
rivative of the economic development of a given country, but also its ability to de-
fend the collective interests of employees55. 

 One of the responses of the employee representation to the increasing power of 
the corporations have been the attempts undertaken since the early 1960s of cross-
border coordination of trade union cooperation between subsidiaries of the same 
concern. Some international secretariats of trade unions have undertaken this task. 

54 K.W. Baran, Źródła prawa pracy, [in:] K.W. Baran (ed.), Prawo pracy, Warsaw 2009, p. 102.
55 S. Adamczyk, B. Surdykowska, Międzynarodowe układy ramowe jako przykład dobrowolnie podej-
mowanych negocjacji między pracą a kapitałem, [in:] Z. Góral (ed.), Układy zbiorowe pracy, Warsaw 
2013, p. 132. 
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The visions of the leaders of the world trade union movement assumed that the 
deepening cooperation of trade unions will as a result lead to mutual support in 
protest actions. However, it turned out to be a complete misfire, because the nega-
tive approach on the part of corporate boards plus the trade unions themselves were 
not ready for such far-reaching restrictions of their trade union autonomy. The cli-
mate has changed radically, when the lack of global regulations have attracted atten-
tion of such international institutions as: 

1. Organization for Economic Co-operation and Development (OECD) 
2.  International Labor Organization (ILO)56.
 The result was a document signed in 1976 under the name “Guidelines for Mul-

tinational Enterprises” revised in 2000 and then in 2006. The ILO adopted in 1977 
a  “Tripartite Declaration of Principles concerning Multinational Enterprises and 
Social Policy”. The appearance of these documents was a breakthrough in the per-
ception of non-economic aspects of the activities of supranational corporations. 
The disadvantage of these texts was that they assumed the total voluntary compli-
ance to their records. At the same time, a discussion was initiated on the legislative 
strengthening the powers of employee representation in supranational corporations. 
As a result, in 1988 a supranational framework was signed, entitled “Common Point 
of View”. It was not until 1994 that the creation of a Community legal framework 
for the institutions of the European Works Council became a real catalyst for the 
development of negotiation practice57. 

 IFA was created as a result of imbalance between work and capital. It is visible 
in the global dimension. IFAs are concluded completely voluntarily, the question 
arises about the motive on the side of corporate boards. This is related to the so-
called corporate social responsibility. The IFA’s negotiation itself is closely related 
to the employee side to spreading international labor standards. All standards are 
included in the ILO declaration. It is indicated in the declaration that all member 
countries are obliged to comply with them. These are such elements as: 

1. freedom of association and the rights of collective bargaining,
2. elimination of all forms of forced or compulsory labor,
3. effective elimination of child labor,
4. elimination of discrimination in the field of employment and occupation58.
In the literature itself, it is pointed out that the moment of signing the majority 

of IFA can be classified into one of several categories: 
1. The situation of a deepening conflict between local management and local 

employee representation, which is “broken” by intervention from the headquarters 

56 Ibidem, p. 133.
57 B. Surdykowska, Kodeks dobrych praktyk, Warsaw 2008, p. 129-130.
58 S. Adamczyk, B. Surdykowska, Międzynarodowe układy ramowe jako…, [in:] Z. Góral (ed.), Ukła-
dy..., p. 134.
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having its roots in Europe (IFA becomes an element of subordinating the standards 
of relations with employee representation in the global dimension). 

2. The signing of the international framework comes as a result of the devel-
opment of trade unions’ networking and exerting coordinated pressure. 

3. It is the result of a combined social campaign conducted by the trade unions 
and non-governmental organizations59. 

 We can define IFAs as the agreements that are important, social instruments of 
employment policy, preventing differentiation of standards in competing European 
locations and around the world, and strengthening the social responsibility of mul-
tinational enterprises. IFA, despite its global reach, is still recognized as a European 
“invention”, because the overwhelming majority of agreements are still signed in the 
European area. However, it should be noted that the majority of IFA as a reference 
point adopts international acts relating to fundamental rights such as: 

1. Respect for the Universal Declaration of Human Rights,
2. The rules indicated in the Global Compact,
3. ILO Declaration on Fundamental Rights,
4. OECD guidelines,
5. Tripartite ILO declaration,
6. Rio Declaration on Sustainable Development,
7. The UN Convention on the Elimination of All Forms of Discrimination 

against Women,
8. The UN Convention on the Rights of the Child,
9. ILO Code of Practice on HIV / AIDS 60.
IFA content can be divided into four areas: 
1. Minimum labor standards and minimum human rights standards; 
2. Elements regarding the content of the employment relationship; 
3. Guidelines for negotiation at the level of individual locations “soft issues” 

such as OHS (health and safety), training and restructuring; 
4. Other standards61. 
I referred to the first area earlier. In the second one you can indicate, for example, 

a framework system in the Greek telecommunications concern OTE. It indicates the 
creation of stable employment through contracts for an unspecified period of time. 
In the third area, particularly advanced provisions concern training connected with 
the issue of restructuring and international and inter-corporation mobility, for ex-
ample in Danone. The fourth area is the standards concerning for example ISO 
14001 - environmental management. As for the IFA’s legal status itself, there is no 
such lively discourse. It results from two premises: 

59 http://www.oecd.org/.
60 http://www.mop.pl/html/index1.html.
61 S. Adamczyk, B. Surdykowska, Międzynarodowe układy ramowe jako…, [in:] Z. Góral (ed.), Układy..., p. 135.
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1. They are characterized by a far greater degree of generality of their records 
2. There is no ambiguity in their case regarding the mandate of the signatories 

on the employee side62.
 It should be emphasized that IFA is not perceived as part of the internal corpo-

rate order. There is a noticeable emphasis put on the desire to include in the content 
of agreements elements that are to create a tool for internal organizing. In texts of 
many IFA, there are records that explicitly signal this aspect. The key issue, however, 
is its proper implementation. 

 In conclusion, it can be stated that international framework agreements are cre-
ated in a  certain legal vacuum. However, despite this and the obstacles that are 
posed to them, their quantitative and qualitative development is observed. This 
shows the determination to overcome cultural, mental and geographical barriers in 
connection with the activities of corporations63. 

THE IMPORTANCE OF THE COLLECTIVE LABOR AGREEMENT 

The genesis of collective labor agreements is related to the employees’ striving to 
improve the pay and work conditions. They have their origin in 1911, where various 
agreements started to be given a normative character. Thus, collective agreements 
obtained the status of sources of labor law with the same power as the Act. This 
means that the contract can not depart from the provisions of the agreement to the 
disadvantage of employees, unless the Act provides otherwise. Thanks to this, an 
effective instrument for the protection of employees has evolved. The provisions 
of the agreements themselves may form the basis of employee claims. A collective 
labor agreement is considered to be a manifestation of social dialogue. In labor rela-
tions, it constitutes the clearest part of the dialogue, it leads to agreement and not 
only to an exchange of views. This results in giving the dialogue a legal form64. 

 The very rules for running and concluding collective labor agreements are set 
out in Recommendation No.91 of the ILO of 1951 concerning collective agree-
ments, according to which the procedure of a collective bargaining and dispute set-
tlement resulting from the interpretation of the agreement should be established65. 
Confirmation of the guarantee of negotiations is Article 59 paragraph 2 of the Con-
stitution. This provision does not refer to the Act as the reason for this may be the 
fact that the right to bargain is primarily freedom from state interference in matters 
of bargaining and concluding collective agreements. 

62 Ibidem, p. 147.
63 S. Adamczyk, B. Surdykowska, Międzynarodowe układy ramowe jako…, [in:] Z. Góral (ed.), Ukła-
dy..., p. 148-149.
64 W. Szubert, Układy zbiorowe pracy, Warsaw 1960, p. 98.
65 Ibidem, p. 99.
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The collective labor agreement was shaped primarily as an element sustaining 
the achievements of employees (concessions of employers). They have contributed 
to the civilization of employment conditions. Genesis is associated with the organi-
zation of employees whose collectivity can better resist the employer’s advantage. 
An important element of employee protection is collective security. The essential 
instruments of this protection are legal acts deriving from employers and trade un-
ions. It is assumed that the protection of employee interests is an extension of un-
ion freedom. The agreement may regulate matters not covered by labor legislation 
as well as matters regulated by statutory provisions in a more favorable way than 
these66. It allows employees to obtain higher privileges than those that could ap-
pertain to employees without the agreement, increase employees’ privileges when 
the employer’s profit increases, which by nature is not reflected in labor legislation.

 When discussing collective agreements, it must be said that they are an integral 
part of the market economy. Agreements define part of the employment conditions 
of employees. The possibility to determine these conditions must be regarded as 
a manifestation of freedom of economic activity within the meaning of Article 20 
of the Constitution. On the other hand, contractual conditions of employment are 
a  reflection of the market situation. The consequences of employment costs and 
their impact on efficiency are taken into account. Therefore, it can be said that col-
lective agreements are a link between the market and the level of employee rights. 
This applies in particular to remuneration for work constituting the essential sub-
ject of the agreements. The collective labor agreement can also be an instrument 
of individualization of employment conditions, in the sense of adapting them to 
the conditions of business activity of particular workplaces, which in the market 
economy are inherently different for individual enterprises. The agreement allows 
the employer to react to the changing market situation, including the crisis situa-
tion. In particular, the employer may unilaterally terminate it Article 211 7 of the 
Labor Code, sometimes it is related to the necessity to adapt to market conditions67. 

 It is more sensitive than the Act on economic reality, as well as related social 
problems, an effective instrument of order in collective labor relations and, in par-
ticular, maintaining social peace, which undoubtedly serves not only the interests of 
employers but also the entire economy. It makes the whole labor law more flexible. 
Four ways can be distinguished: 

1. general authorizations to depart from the rules in an agreement
2. authorization regarding certain sections of labor law
3. authorization regarding certain provisions 

66 L. Florek, Znaczenie układów zbiorowych pracy, [in:] Z. Góral (ed.), Układy zbiorowe pracy, Warsaw 
2013, p. 51.
67 Ł. Pisarczyk, Ryzyko pracodawcy, Warsaw 2008, p. 185.
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4. resignation from part of the statutory regulation68.
 A  good example of expanding the freedom of agreement are the regulations 

adopted in the Hungarian Labor Code, which concern daily working hours, length 
of settling periods, breaks at work and night time. As a result, interest in signing 
collective labor agreements has increased. A separate aspect of the importance of 
collective agreements is linked to the implementation of international agreements 
and EU law. As a rule, international agreements do not provide for such regulations, 
however in Art. 33 paragraph l of the European Social Charter according to which 
in the Member States that are mentioned in this provision, the provisions of the 
Charter are the subject of agreements concluded between employers or employers’ 
organizations and employee organizations. Many conventions of the International 
Labor Organization provide for the implementation of their provisions by means 
of collective agreements. A  similar role may be played by collective labor agree-
ments within the scope of EU directives. According to Art. 155 of the Treaty on the 
functioning of the European Union, agreements concluded at Community level are 
implemented in accordance with the procedures and practices specific to the social 
partners and Member States69.

 The agreement can be a means of making the Community law implemented 
in a given country more flexible. An example is Art. 18 of Directive 2003/88, on 
the basis of which derogations from the majority of the provisions of the directive 
may be introduced by means of collective agreements and arrangements concluded 
between the social partners at national or regional level or in accordance with the 
principles established by them in collective labor agreements70. 

 
FINAL REMARKS

In Polish law, the actual meaning of collective labor agreements is legally limited. 
It is dependent on many elements. The first one is the poor use of the agreements 
at a  multi-establishment level – underdeveloped structures of multi-establishment 
trade unions. The importance of the agreement as an axis of flexibility of labor law 
depends on the situation in trade union movement. The agreements will command 
authority when the strength of trade unions increases. Flexibility of labor law in our 
conditions is problematic regardless of the legal solutions adopted. The atrophy of 
multi-establishment bargaining is quite often mentioned, because every union treats 
the agreement as a tool to protect their own interests and to strengthen their own po-
sition in the workplace71. Unfortunately, the importance of the agreements decreases 

68 L. Florek, Znaczenie układów…, [in:] Z. Góral (ed.), Układy…, p. 57.
69 Journal of Laws of 1981, No 2, item 41.
70 L. Florek, Znaczenie układów…, [in:] Z. Góral (ed.), Układy…, p. 63.
71 U. Jelińska, Układy zbiorowe pracy po nowelizacji, Warsaw 2001.
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in connection with their replacement by collective arrangements. They are a more 
convenient form of a collective agreement for the parties, due to the lack of control 
over their compliance with the law, as well as the non-functioning of the principle of 
trade union representativeness and the freedom to shape the side of the labor market. 
Remuneration regulations, introduced in 1996, contribute to the weakening of the 
agreements. It is not subject to registration, which is connected with the control of 
compliance of the regulations with the law. Therefore, the employer and unions easily 
choose the regulations as a legal act easier to adopt. Replacing the agreements with 
remuneration regulations impoverishes the entire collective protection of employees, 
limiting it only to the conditions of remuneration for work72. This tendency is getting 
stronger and stronger, displacing collective labor agreements. The mere replacement 
of a collective agreement with a collective arrangement or remuneration regulations 
is a denial of the historical development of labor law sources. Polish labor law as a re-
sult of ill-considered legislation, lack of strong trade unions on the premises of many 
employers, as well as opportunism of representatives / social partners does not take 
advantage of the chance to restore the full meaning of collective labor agreements73.
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Summary: In my work I wanted to present the concept and types of collective agreements in 
the Polish labor law. I took into account all known kinds of collective agreements in the Pol-
ish legal system (collective agreement, multi-employer collective agreement) and so called 
International Framework Agreements. At the same time, I have presented the agreements as 
an integral part of the market economy within the meaning of Art. 20 of the Polish Consti-
tution. I‘ve showed the Agreement as an element that allows employers to react to changing 
market conditions, including the crisis situation – Art. 2117 of Labor Code and as an element 
of making the Community law more flexible.

Keywords: labor law, collective agreements, multi- employer collective agreement, Inter-
national Framework Agreements, corporate social responsibility, international standards of 
work, International Organisation for Work.

POJĘCIE i RODZAJE UKŁADÓW ZBIOROWYCH PRACY W ŚWIETLE 
POLSKIEGO PRAWA PRACY

Streszczenie: W niniejszym opracowaniu przedstawiono pojęcie i  rodzaje układów zbio-
rowych pracy w świetle polskiego prawa pracy. Uwzględniono wszystkie rodzaje układów 
zbiorowych znane w polskim systemie prawnym (zbiorowy układ pracy, ponadzakładowy 
układ pracy) oraz tzw. międzynarodowe układy ramowe. Zaprezentowano jednocześnie 
układy jako integralną część gospodarki rynkowej w rozumieniu art. 20 Konstytucji. Przed-
stawiono ponadto układ jako element pozwalający pracodawcy reagować na zmieniającą się 
sytuację rynkową, w tym także na sytuację kryzysową – art. 2117 Kodeksu pracy oraz jako 
element uelastyczniający prawo UE.

Słowa kluczowe: prawo pracy, układy zbiorowe pacy, ponadzakładowe układy zbiorowe, 
międzynarodowe układy ramowe, międzynarodowe standardy pracy, znaczenie układów 
zbiorowych, Międzynarodowa Organizacja Pracy 



GLOSSES, OPINIONS, COMMENTARIES





Anna Marcinkowska*

THE COMMENTARY TO THE DECISION 
OF THE SUPREME COURT OF 15 FEBRUARY 2012, 

II CRIMINAL CODE 193/2011 (OSNKW NO. 9-JURIS-
PRUDENCE OF THE CRIMINAL AND THE MILITARY 

CHAMBER OF THE SUPREME COURT, ITEM 89)

Judgement II CC 193/2011:
The penal liability for the effect justifies such contribution, which signifi-

cantly increases the risk of this effect. To accept the punitive nature of contribut-
ing to the effect, it is necessary to establish that the perpetrator - irrespective of 
other conditions of objective attribution - has significantly increased the risk of 
the effect of a type of offense, which would most often be inferred from a mate-
rial violation of the prudential rule of dealing with the legal right under the 
given conditions.

The Supreme Court in case II Criminal Code 193/2011 considered the criminal 
liability of teachers organizing a Nativity play, who had given the pupils participat-
ing in the performance an order to use open fire, even though the students were 
dressed in flammable clothing. During the performance the students, changing the 
scripts themselves, lighted the candles earlier than it was planned, not on the stage, 
but among the audience, sitting in the eleventh row. They did this at the teacher’s re-
quest and during the performance. It was then that one of the schoolgirl’s costumes 
became inflamed, which in turn resulted in severe injuries to her body, qualified by 
the experts as a life-threatening illness. There was a total ban on the use of fire. The 
expert’s opinion indicated that the candlesticks used in the presentation caused the 
deterioration of fire safety and caused the student’s costume to ignite. The acquittal 
verdict was found to be legitimate.

The question then arises regarding the criteria for attributing the effect to those 
responsible for organizing the play and school management, i.e. serious injury, di-
rect danger of loss of life or serious injury and fire hazard.

In the judgement, the Supreme Court considered the criteria for objectively at-
tributing the effect, emphasizing that the subject matter of the evaluation should be 
the actual causal path leading to the effects of the offenses of Article 156 § 1, Article 
160 § 2 and Article 164 § 2 the Criminal Code. The court also pointed out that the 

* PhD; Prosecutor of the District Prosecutor’s Office in Krosno.
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accused should be objectively aware of the significant increase in the risk of this 
causal event at the time of the behavior that triggered this episode. The basis for 
criminal liability for the effect can be only a contribution that significantly increases 
the risk of its occurrence. These arguments of the Supreme Court do not raise much 
doubt on the grounds of modern law of criminal law. It was more puzzling to con-
clude that due to the arbitrary change of the script by the students, the subject of 
the assessment could not have been a hypothetical causal nexus consistent with the 
script, but rather ‘the organization of the play itself.’

The result of this judgement was the reopening of the discussion on penal liabil-
ity for effect. This was connected with the statement by the Supreme Court that such 
responsibility justifies such a contribution which significantly increases the risk of 
the effect of a type of offense, which in turn should be based on a material breach 
of the rules of prudent conduct under the given conditions. Not every unlawful act 
deserves to be punishable, and the attribution of an unintended offense should be 
linked to the scope of the sanctioning norm for a particular offense, and not solely 
to the unlawfulness of the act or omission. Publications analysing this provision 
pointed out that the rationale of objectively attributing the effect was taken from 
another point of view, which was expressed by the emphasis placed on a significant 
increase in the risk of the effect of the perpetrator, which in turn should be deduced 
from the materiality of the breach of the rules of prudential conduct itself. 

This “materiality” has in some sense become a platform for ex ante risk assess-
ment. This depends in particular on the probability of occurrence of such an event 
and the possibility of objectively attributing the effect to the guarantor1. In an ap-
proving commentary Mikolaj Malecki shared the conviction of the Supreme Court 
that the probability of such an incident, against the background of established facts, 
was not high. This statement was expressed in the view that there was no serious 
failure to supervise the safety of students. The author shared the Court’s argument 
that there was no update of the obligation to prevent the effect, since the organiza-
tion of the play did not involve a significant risk of occurrence of the effects referred 
to in Article 156 or 160 the Criminal Code.

The Supreme Court assessing the facts of this particular case concluded that 
the actors of that play were adults or were about to reach the age of majority (17 
years), which allowed them to know that they knew how to handle fire and have the 
necessary life experience. They can independently take steps that would prevent the 
occurrence of a dangerous situation. Although there was a violation of the fire regu-
lations, this was not a sufficient condition for criminal liability (it should be borne 
in mind that the school strictly prohibited handling fire). The emphasis was placed 
on the breach of the rule of procedure in relation to particular facts.

1 M. Małecki, Glosa aprobująca do postanowienia SN z dnia 15 lutego 2012 r., GSP Decision 2013/3/89-106.
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In this way, it was considered that the main cause of the effect was the disobedient 
(contrary to the script) behavior of the pupils in the guise of the angels. Originally, the 
students were supposed to light the candles on stage and only such events should be 
evaluated for actual risk. These students, as indicated above, had previously sat in the 
audience. According to the Supreme Court, with appropriate and predetermined pro-
ceedings, such risk was not high, which should be essential for assessing the criteria 
for objective attribution. This approach has also been criticized.

It has been pointed out that the consequence of this is the overly general ap-
proach to the liability of the accused and the Supreme Court focusing on objectively 
attributed criteria without taking into account the rules of responsibility for co-op-
erating in the criminal stadial form. Indeed, in the discussed judiciary a lot of space 
was devoted to the responsibility of the “play organizers” for the effect caused by the 
behavior of a third party. The question therefore is whether only the predictability 
of a significant outcome determines criminal liability or whether the objective pre-
dictability resulting from the violation of the precautionary principle is sufficient to 
assume responsibility for the effect. This, in turn, is connected with defining the ob-
ligations of the guarantor, not only on the basis of Article 9 § 2 the Criminal Code, 
especially the attribution of the offense of omission to the offender, especially since 
some types of offenses, such as land, water or air disaster, include an effect that is 
not related to physical change in the external world. Going forward, one has to ask 
about the role of the rationale of an objective attribution of the predictability of a 
significant degree of probability of occurrence of a particular causal course.

In the realities of this particular case, there was no doubt that there had been a 
violation of the fire regulations, as confirmed by the unambiguous opinion of the 
expert. The requirement for responsible behavior with fire was not only for students 
dressed in flammable clothing, but also for the play’s organizers and the particular 
teacher who wrote the script and was obliged to watch over its proper execution.

While it is possible to agree with the Supreme Court that the correct execution 
of the script (lanterns on the stage rather than the audience) was not associated with 
a high probability of a tragic outcome, the question may be raised whether, in the 
case of improper execution of the script, the risk of the occurrence of this tragic ef-
fect would indeed have increased? An analysis of the facts and a specific set of events 
allow us to conclude that the change of the script was an event that directly led to 
the result. The students lit the candles earlier than they were supposed to and not on 
the stage, but in the clam, in the audience, which numbered about 300 people. As 
evidenced by the description of the allegations being investigated by the Supreme 
Court, fire inflammation was, however, at the behest of one of the accused, who was 
the organizer of the Christmas play. There is no doubt that this command violated 
the precautionary principle, even though the girls did not follow this command 
and probably lit the candles too early, so before going out on stage. The principal 
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question to be asked is whether the guarantor (the teacher) has created an excessive 
risk of harm in the form of an infringement of a legitimate good, treated as a con-
sequence of the failure to do activity to which the guarantor was obliged, and above 
all whether it is possible to consider his or her liability on the basis of Article 2 the 
Criminal Code as a referring person (see the judgement of the Supreme Court dated 
9 May 2012, V Criminal Code KK 21/02, LEX No. 54393).

Another question concerns the fact when an offender can be attributed the ef-
fect of a third party as a result of the unlawful breach of the guarantor’s obligation? 
Both these questions must be related to the accuracy of the charges presented to the 
defendants.

So far, it has been assumed that, in order to attribute an effect to the danger of a 
particular good, it is irrelevant whether the person obliged to act did not interfere 
with the immediate threat, or by failing to comply with the obligation increased 
the immediate threat that can not be attributed to the obligee (Supreme Court of 5 
November 2002, IV KKN 347/99). From this point of view, the objective attribution 
of the effect of omission is based on the finding that if the obliged had taken the or-
dered action, the consequence would not have occurred2. Going forward, since the 
guarantor must conduct behavior that aims to prevent or reduce a significant risk 
of its occurrence, it is necessary to determine whether the teacher was required to 
supervise such a course of the scenario in such a way as to preclude the increase of 
the risk (SC did not make reasoning in this direction).

The answer to this question must be affirmative, especially when we look at this 
problem from the legal point of view of the guarantor. In the analyzed situation, the 
teacher was an entity with a special legal obligation. Here the legal norm imposed 
on him, as a person defined by certain characteristics, distinction due to the rela-
tionship to the good protected by the norm of law3. The teacher therefore belongs to 
the group of subjects that is addressed to such an obligation. This particular nature 
must also influence the assessment of the fulfillment of its obligation to act.

The teacher knew that, in school conditions, the use of fire at the Nativity play 
was a violation of the precautionary principles. Therefore, his duty was to minimize 
any danger – already “in the bud”. The practical implementation of this obligation 
was to take all the actions that were associated with observing the script. School-
girls, in spite of this script, occupied places among other people, with a significant 
reduction in the movement in a lack of space, and by executing the command of 
lighting the candles, immediately created a state of immediate danger. Direct ex-
ecutors, departing from the script, behaved in a manner contrary to the previously 
issued command. However, there has also been a violation of the precautionary 
principle on the part of the teacher, which has been left in the causal nexus link to 

2  A. Zoll (ed.), Kodeks karny. Część ogólna. Komentarz do art. 2 k.k., Warsaw 2012, p. 92.
3  Ibidem, p. 94.
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the effect. The teacher possessed a specific “power over the situation”. This was a 
dominant position in relation to the students, whose role consisted in command 
execution. It is difficult to imagine that such orders, even completely unjustified, 
in such a specific situational context as the ongoing performance may have been 
challenged by the addressees. The third person (the student) who lit the candle and 
consequently led to the occurrence of the effect was characterized by the limitation 
of the autonomous decision of the will, which resulted in increased responsibility 
for the occurrence of the so-promoter-guarantor4. Although there has been an in-
clusion of another subject (the student) in the chain of causes, the relationship of 
subordination between the two subjects greatly increases the effect attributed to the 
teacher at the normative level. Therefore, responsibility should be attached not only 
to the issue lighting the candle itself and the presumption that the order was to be 
executed in accordance with the script, but not the omission of certain reaction with 
the appropriate ex ante response, that is to say when it was necessary for the guaran-
tor to be involved in causation.

It can be said that the ‘devil is in the details’. Of course, it is difficult to require 
the teacher, in the dynamic course of events, to stand directly with each student who 
lit the candle, but where there is a risk of harm and a sense of danger (in this case, 
the participants were instructed to act according to the script), there should be not 
only basic but also specific actions aimed at eliminating the danger (the Supreme 
Court stated differently saying that the play organization itself was not related to the 
increased risk of effects of Article 156 § 2 and 160 § 1 the Criminal Code); It was 
enough to instruct students who were close to the age of majority.

The attribution of the offender’s effect to the offender should be linked not to the 
causal effect of the offender, but above all to the fact that he/she has not interfered 
with the existing obligation. This omission must, of course, be unlawful and based 
solely on the normative association with the effect. This association must result 
from the creation or substantial enhancement of a legally unacceptable danger to 
a legitimate interest. The risk of negative effect is therefore “created” by the guaran-
tor, but the mere fact that the mere omission to fulfill the obligation has occurred 
can not prejudge the attribution of the effect. This can be demonstrated by the fact 
that the hazard has actually materialized, and the guarantor may and should have 
reversed it, and the omitted action would have ruled out the effect5. 

Agnieszka Barczak-Oplustil also raised another problem concerning the rationale 
of objectively attributing an effect in the form of predictability of a given causal event. 
The requirement of substantial predictability as a general rationale of liability would 

4  A. Jezusek, Glosa aprobująca z pewnymi zastrzeżeniami, „Przegląd Sądowy” 2014, no. 3, p. 125 and 
following.
5  J. Giezek (ed.), Kodeks karny. Część ogólna. Komentarz do art. 2 k.k., Warsaw 2012, p. 38; J. Majewski, 
Prawnokarne przypisanie skutku przy zaniechaniu, Kraków 1997, p. 114.
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have the effect of depreciating the importance of the prohibition itself. The standard 
of conduct provided for in such a ban (here the ban on the use of fire on the school 
premises) would be significantly impaired in practice6. In turn, T. Bojarski noted that 
it is not correct to give the essential meaning of “materiality” to the effect investigated 
itself and the materiality of the contribution should be related primarily to the scope 
of responsibility. Each contributing to the effect becomes a rationale of responsibility 
and it is sufficient to take into account the subjective limitation resulting from the 
principle of guilt7. According to the aforementioned, the materiality of the contribu-
tion may affect the scope of responsibility, rather than prejudge about it.

Such edition of charges determined the Supreme Court’s decision, which had to 
focus on assessing the organization of the play and assessing the risk of a material 
increase in effect. It is reasonable to assume that another edition of charges, consist-
ing in a general indication of lack of diligence in caring for students who refrain 
from taking action to eliminate the threat, would result in the accused being guilty.
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Summary: The commented sentence concerns the assessment of the responsibility for the 
result. The Supreme Court admitted that the proving of the casual nexus is necessary for 
the establishment of the perpetrator’s crime’s responsibility and the perpetrator’s behavior 
should substantially improve the risk of its appearance.
According to the Supreme Court not every increase of risk is punishable. The author indi-
cates also the fact, what the rules infringement of careful proceedings with the legal interest 
in specific conditions consist of. In the gloss there was spotlighted another possibility of the 
criminal responsibilities interpretation of the accused teachers, particularly their negligence 
as persons who were obliged to the special protection of the performance’s participants (stu-
dents) in a specific place (school) where the accident took place.

Keywords: result, responsibility, risk, casual nexus, obligation

6  A. Barczak-Oplustil, Glosa do postanowienia SN z dnia 15 lutego 2012 r., II Criminal Code 193/2011, 
CzPKiNP 2012/4/149-157.
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GLOSA DO POSTANOWIENIA SĄDU NAJWYŻSZEGO Z DNIA 15.02.2012 R., II KK 
193/2011 (OSNKW NR 9, POZ. 89)

Streszczenie: Komentowany wyrok zajmuje się oceną odpowiedzialności za skutek. Sąd Naj-
wyższy uznał, że dla ustalenia odpowiedzialności sprawcy przestępstwa konieczne jest wy-
kazanie związku przyczynowego, a zachowanie sprawcy powinno istotnie zwiększać ryzyko 
jego wystąpienia. Zdaniem SN nie każde zwiększenie ryzyka jest karalne. Autorka wskazuje 
także, na czym powinno polegać istotne naruszenie reguł ostrożnego postępowania z dobrem 
prawnym w danych warunkach. W glosie zwrócono jednak uwagę na możliwość innego uję-
cia odpowiedzialności karnej oskarżonych nauczycielek, w szczególności na popełnione przez 
nie zaniedbania jako osób, które były zobowiązane do szczególnej opieki nad uczestnikami 
przedstawienia (uczniami), w miejscu o szczególnym charakterze, gdzie doszło do zdarzenia 
(szkoła).

Słowa kluczowe: skutek, odpowiedzialność, ryzyko, związek przyczynowy, obowiązek
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REPORT FROM THE SCIENTIFIC CONFERENCE  
“MEDIATION IN POLISH LEGAL ORDER: DOCTRINE 

– LEGAL REGULATIONS – PRACTICE”

On May 22, 2017, the Faculty of Law and Administration at UMCS in Lublin 
held a scientific conference entitled “Mediation in Polish legal order: doctrine - legal 
regulations - practice”. The honorary presidency was held by the Ministry of Justice, 
represented by dr Aneta Jakubiak-Mirończuk. The conference was opened by Dean 
of the Faculty of Law and Administration UMCS, Prof. dr hab. Anna Przyborows-
ka-Klimczak. The opening speeches were also delivered by:

 – Prof. dr hab. Leszek Leszczyński, Director of the Institute of History and 
Theory of State and Law WPiA UMCS;

 – Dr hab., prof. UMCS Andrzej Korybski, chairman of the scientific commit-
tee of the conference;

 – Stanisław Estreich, Dean of the District Bar Association in Lublin;
 – Director of the Department of Strategy and European Funds of the Minis-

try of Justice, dr Aneta Jakubiak-Mirończuk and on behalf of the President of the 
District Court in Lublin, Eleonora Porębiak-Tymecka, District Court Judge.

The debate began with a plenary session entitled “Mediation in legal doctrine 
and judicial practice” moderated by dr hab Andrzej Korybski, Associate Prof. It was 
attended by:

1. Eleonora Porębiak-Tymecka, District Court Judge, with the paper entitled: 
Mediation in court practice (an example of the Lublin court district), presenting the 
beginnings of the development of mediation in the Lubelskie District;

2. Prof. dr hab. Leszek Leszczyński (Department of Theory and Philosophy of 
Law, UMCS) with the paper entitled Mediation and a judicial type of the application 
of law, in which the models of both processes have been compared;

3. Dr Aneta Jakubiak-Mirończuk (Ministry of Justice and the Faculty of Law 
and Administration UKSW in Warsaw) with a speech entitled The effectiveness of 
mediation and access to justice – presenting the Ministry of Justice’s ongoing efforts 
in promoting and developing mediation;

4. Dr Barbara J. Pawlak (Regional Bar Association in Łódź, mediator, member 
of the Social Council for Alternative Methods of Resolution of Conflicts and Argu-
ments) with the paper entitled Mediation in the field of domestic violence, concern-
ing the perspective of corrective justice from the victim’s point of view;

5. Mgr Robert Kaszczyszyn (mediator, Polish Mediation Centre) with the 
paper The decision-making processes of mediators during the mediation process, in 
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which he referred to the most “mysterious” mediation issue, namely the course of 
mediation and what is going on between the participants.

The plenary session finished with a discussion. After the coffee break, the con-
ference was continued in three panels. 

The first panel entitled “Mediation in Polish private law” was moderated by Prof. 
dr hab. Leszek Leszczyński. The panel was attended by:

1. Dr hab., prof. WSH Anna Kalisz (Office of Jurisprudence of the Chief Ad-
ministrative Court in Warsaw, Humanitas University in Sosnowiec) with the paper 
entitled Mediator’s status in civil cases in the light of the inclusion of common courts 
in the system, in which the most recent changes in civilian mediation were analysed;

2. Dr hab., Associate Prof. WSEI Katarzyna Popik (Faculty of Administra-
tion and Economics at the University of Economics and Innovation in Lublin) and 
Marta Gierczak (District Court Judge at rest) with the speech entitled Mediation in 
family law: obligatory or facultative nature?, where the role of plenipotentiaries was 
discussed and de lege ferenda postulates on mandatory referral to family mediation 
were discussed;

3. Dr Adam Zienkiewicz (Center for Economic Mediation at OIRP in Olsz-
tyn, Department of Philosophy and Law Policy at the University of Warmia and 
Mazury in Olsztyn) with the paper entitled Conciliatory settlement of economic dis-
putes (reflections on the prospects of the Centre for Business Mediation at OIRP in 
Olsztyn), where the role of legal counsel is discussed in encouraging and supporting 
clients in economic mediation;

4. Dr Wojciech Graliński (UMCS) with the presentation entitled Guarantees 
of impartiality of the permanent mediator in civil cases, which discussed impartiality 
in the context of entities other than the deciding ones;

5. Dr Piotr Szczekocki with the paper entitled Mediation and enforcement pro-
ceedings, which presented the dependence between these institutions; 

6. Mgr Katarzyna Hanas (UMCS) with the presentation entitled Mediation 
and the good of the child, where the clause of the wellbeing of the child is understood 
as a “weighted” rule with the rule of neutrality of mediation;  

7. Mgr Paweł Kłos (Polish Mediation Centre, Lublin Branch, UMCS) with the 
speech entitled Confidentiality of mediation proceedings in civil cases against the con-
cept of conjugated norms, concerning the mystery of mediation as a legal duty and 
an ethical mediator.

The second panel entitled “Public law aspects of mediation in Polish legal order” 
was moderated by dr hab. Małgorzata Stefaniuk, Associate Prof. The participants in 
this panel were:

1. Dr hab. Ewa Kruk (UMCS) with the speech entitled Criminal mediation 
as a form of conflict resolution in criminal cases, where the title issue was presented 
from the perspective of preparatory proceedings;
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2.  Dr Jakub Kosowski (UMCS) with the paper entitled Mediation in sports 
disputes, concerning the criminal, civil and administrative aspects and the Sports 
Act; 

3. Mgr Katarzyna Luty (Leon Koźmiński Academy in Warsaw) with the paper 
entitled The principles of impartiality and neutrality of the mediator (example of the 
law on medical chambers), where analogies to the Code of Criminal Procedure are 
shown; 

4. Mgr Natalia Kurek (UMCS) with the paper Reasons for non-use of media-
tion by the courts in administrative court proceedings;

5. Dr hab. Bartosz Liżewski (UMCS) and barr Michał Liżewski (Regional Bar 
Association in Warsaw) with the paper Public-private partnership and the institution 
of mediation (theoretical and legal aspects), showing the elements of contractual and 
judicial social mediation within the title institution.

The last, third panel entitled “The issues of mediation in theoretical and legal 
perspective” was moderated by dr hab. Anna Kalisz, Associate Prof. The following 
attendees presented their papers:

1. Dr hab. Wojciech Dziedziak (UMCS) – Mediation and justice of the decision 
resolving a dispute, presenting a classic approach to justice as a contraindication to 
mediation; 

2. Dr Marzena Myślińska (UMCS) – Mediation functions implemented by the 
mediator in mediation, ordering indirect and direct goals of mediation;

3. Dr hab., Prof. UMCS Andrzej Korybski (UMCS) – The requirement for pro-
fessional vocational preparation and legal responsibility of the mediator, emphasising 
the need for a regulatory framework for mediation and mediators.

Each of the above panels ended with a discussion which was participated mainly 
by: dr hab. Ewa Kruk, dr hab. Anna Kalisz, dr Adam Zienkiewicz, dr hab. Wojciech 
Dziedziak, District Court Judge Wojciech Wolski, District Court Judge Eleonora 
Porębiak-Tymecka, mediator Robert Kaszczyszyn and mgr Paweł Kłos. The con-
ference summary, including the parallel student-doctoral panel organised by the 
Student Scientific Club of Mediation and Negotiation at UMCS in Lublin, was made 
by Professors Andrzej Korybski and Leszek Leszczyński.

Anna Kalisz





 „MUSEUMS – THEORY AND PRACTICE. TO BE OR 
NOT TO BE IN THE CONTEMPORARY WORLD” 

– A CONFERENCE SUMMARY

On May 15th 2017 a national scholarly conference entitled „Museums – Theory 
and Practice. To be or not to be in the contemporary world.” took place at Humanitas 
University in Sosnowiec. The conference was organized by the Administration and 
Law Institute of Humanitas University, along with the Promotion Department, the 
„Sztygarka” City Museum in Dąbrowa Górnicza, the City Museum in Jaworzno, 
the Schoen’s Palace Museum in Sonowiec and the Scientific Association of Polish 
Archeologists (Upper-Silesian Department). 

The Authorities of the University and the guests were all welcomed by the 
Organizors. The conference was oficially opened by the Rector of Humanitas 
University – Professor Michał Kaczmarczyk, PhD, who emphasized the significance 
and topicality of the subject matter. The introductory speech was given by Humanitas 
University Professor Dariusz Rozmus, PhD, who, after having welcomed the guests 
and elaborated on the agenda of the conference, detailed its thematic scope.

The scientific part of the conference was opened by the introductory lectures 
given by: the University of Gdańsk Professor Kamil Zeidler, Phd, the University of 
Warsaw Professor Maciej Trzciński, Phd, Humanitas University Professor Dariusz 
Rozmus, PhD, Alicja Jagielska-Burduk, PhD from Kazimierz Wielki University 
in Bydgoszcz, Wojciech Szafrański, PhD from Adam Mickiewicz University in 
Poznań. The further part of the conference was divided into three parallel panels 
during which 23 speakers presented their papers altogether. The conference was 
closed with a summary given by its moderators, which was followed by a discussion 
of all the Participants.

       Anna Rogacka-Łukasik
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DIANA MAKSIMIUK, 1956 IN POLAND. COURTS, 
PROSECUTION, CRIMINAL LAW,

IPN BIAŁYSTOK 2016, PP. 357.

In November 2016 a Diana Maksimiuk’s book entitled 1956 in Poland. Courts, 
prosecution, criminal law was published by the Institute of National Remembrance 
in Białystok. The book constitutes an analysis of the results of the ideological de-
Stalinization campaign against the background of the events taking place in the 
People’s Republic of Poland in 1956. The analysis has been made through the prism 
of the then ongoing scholar and journalistic discussions on the criminal law, and the 
prosecution service, and court system.

The thaw of 1956. The year of change; tension and hope for going back to nor-
mality free from terror, expectations of making amends and the rehabilitation of 
the falsely convicted and executed. The headlines from that time say: „the Gomułka 
thaw,” „October 1956.” The reason for such a turn in the internal policies of the Peo-
ple’s Republic of Poland was known: most of all the death of Josef Wissarionowitsch 
- „the host,” as he used to be referred to by Józef Światło in Radio Free Europe. His 
death caused quite a turmoil and anxiety in the party, as Beria had his own sover-
eign weapon in the form of NKVD. Ławrientij Beria, taking advantage of his strong 
position in the party and the security apparatus, began the liberalization of law.

The first crucial decision was announcing amnesty, which was to win favor with 
the society. Beria›s further plans did not meet with his party comrades› favor, the 
effect of which was a conspiracy by Nikita Khrushchev which finally lead to Beria›s 
detention in June 1953. The new rulers chosen through collegiate management, 
headed by Nikita Khrushchev, introduced hasty changes in the economic and for-
eign policy of the USSR. In his secret paper given on the 20th convention of the 
CPRF, Nikita Khrushchev announced that „[...] yesterday’s leader of progressive 
humankind, the inspiration of the world, the father of the Soviet nation, the great 
coryphaeus of science, the greatest military genius and the greatest genius in his-
tory at all, was a murderer of millions, a torturer, a paranoiac, and an ignoramus on 
military issues, who lead the Soviet Union to the edge of the abyss,” which became 
known worldwide soon after.

Undoubtedly, it was a selective criticism directed at Stalin as the one guilty of re-
prisals and distortions in an ideologically right system. A wind of big change could 
be felt, nevertheless. According to the operative rule and past practice, the satellite 
countries began to copy the Soviet solutions.
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Meanwhile, for the People’s Republic of Poland the year 1953 was still dominat-
ed by terror and „escalating class conflicts resulting from building socialism.” Two 
months after Stalin’s death, ten officers were executed as a result of general Stanisław 
Tatar’s case. However, at the turn of 1953 and 1954 first symptoms of the upcoming 
changes could be seen, which was manifested in the party’s policy concerning judi-
cature, as there was an end of „[...] the time of massive political processes of people 
who had not committed the crimes they were accused of […]. It also meant the end 
of judges’ great fear of the secret police officers and the limitation of >>manual con-
trol<< of the courts by the party.”

An event that the Stalinist regime in the People’s Republic of Poland was con-
vulsed by was the high-profile case of Józef Światło’s breakout in December 1953, 
the deputy director of 10th Department of the Ministry of Public Security, who ran 
away West. A consequence f that was a series of interviews given to Radio Free Eu-
rope divulging the activities of the security apparatus and the bloody history of the 
Ministry of Public Security.

So much for the introduction, as it is impossible not to mention the reason for 
the thaw after the nightmare of totalitarianism, which the criminal communist sys-
tem with its army of executors definitely was.

The question is whether in 1956 the transformations that took place in Poland 
were real or it was just „a change of setting.” Such a question is Diana Maksimiuk’s 
issue in her monograph. The Author scrutinizes the process of transformations in 
the People’s Republic of Poland as far as the institutions mentioned in the very title 
of her work are concerned., and in the criminal law, too. She does not limit her 
analysis to the political changes or the transformations in the security apparatus, 
however, as she believes these fields to be analyzed thoroughly. The Author focuses 
on the area which has been only partially discovered and, would that it is the most 
significant one as it constituted the basic tool of the terror, mainly the transforma-
tions in the judicial system. Her analysis reaches further than 1956, referring to 
the effects of actions taken before the contractual date of the „thaw” up until 1959. 
In her work, Diana Maksimiuk scrutinizes the changes planned to be introduced 
within the scope of the judicial system and the criminal law, proving how closely 
related politics and judiciary used to be.

The reviewed work is comprehensive and detailed, based on numerous sources 
coming from the Archive of New Files in Warsaw, the Institute of National Remem-
brance, the National Archive in Białystok, dozens of volumes of printed sources, sci-
entific and political commentary texts, as well as remembrances and interviews. The 
archives of Polish United Workers’ Party (PZPR) constituted a significant research 
material, and so did numerous minutes from the meetings of the party leadership, 
report notes, as well as law journals and daily newspapers. The Author used the 
already existing scientific literature scrupulously, which has its confirmation in the 
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bibliography containing almost 200 items being monographs and articles published 
after 1989 only.

The work is divided in a thematic order, according to the institutions men-
tioned in the title and it also contains a chapter devoted to criminal law. It has been 
crowned with issues common to the judiciary, significant especially for the court 
system from the perspective of the then ongoing process of de-Stalinization, such as 
the notion of law and order, the problems of 1956 amnesty and the rehabilitation of 
political prisoners. The structure of each chapter is based on the scheme: who, what, 
how and what for, which gives the effect of clarity, avoiding chaos and too much 
information at the same time. The aforementioned impressive bibliography results 
in an abundance of footnotes, which not only refer to the sources, but also develop 
questions which might not be directly related to described facts, but they explain 
thoroughly their origins or describe people referred to in the research material. It 
completes the whole picture of events and enables the reader to build a complete 
vision of the situation, as well as it inspires to draw your own conclusions without 
referring to other sources of knowledge.

An essential part of scrutinizing the topic is definitely the introduction to the 
very phenomenon of „the thaw,” without which it would be difficult for the reader 
to perceive how big the damage to the judiciary was, in its broadest sense. Diana 
Maksimiuk condensed the ideological depravation and degradation of morality, the 
most characteristic of the Stalinist period, which put a judge into the role of an ex-
ecutor: „judges acted with an intention to kill the accused”1. Following the research-
ers of the court system and law of those times, the Author indicated the steersmen 
of the unlawful machine of lawlessness and their methods of action without the 
elaboration getting too lengthy, which constitutes a big advantage of the book, as the 
reader is to get the gist of the background for later events instead of discovering the 
whole truth of the Stalinist period. The Author emphasizes the close relationship of 
politics and the judiciary through an array of institutions, unknown before, whose 
job was to politicize the judiciary, such as the guidelines, which the Supreme Court 
was Authorized to so that the uniformity of case-law and judicial decisions was 
provided. Also, the institution of extraordinary inspection was introduced, similar 
to the Soviet one, which had the power to discredit final and binding sentences2. It 
was impossible for the Author to omit the question of changes in the legislation, 
especially in the criminal law, as it was to uphold the system and be the weapon in 
the class struggle, which concerns mostly the 1944 penal code of the Polish Armed 
Forces and the decree of November 16, 1945 on the crimes particularly dangerous 
during the period of restoration of the state (1st version of the so called small penal 

1 W. Kulesza, Crimen laesae iustitiae: odpowiedzialność karna sędziów i prokuratorów za zbrodnie sądo-
we według prawa norymberskiego, niemieckiego, austriackiego i polskiego, Łódź 2013, p. 320.
2 A. Lityński, O prawie i sądach początków Polski Ludowej, Białystok 1999, pp. 151-153.
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code), which was replaced with another decree of the same title but a broader pe-
nalization scope on June 13, 1946, introducing, in addition, a number of ambiguous 
statements and enabling even more lenient interpretation of the precepts of law3. 
The Author notes that „the culmination of the Polish penal system repressiveness 
was defined by four decrees of March 4, 1953, the so called March decrees, which 
[…] made community property a separate subject of the criminal law protection. 
The decrees operated with a fierce penal sanction, which actually came down to 
imprisonment.” (p. 55). However, cannot agree with Diana Maksimiuk at this point 
as I believe that the aforementioned penal code of the Polish Armed Forces and the 
small penal code were the most severe decrees in the whole history of the People’s 
Republic of Poland.

First clear signs of the thaw in the judiciary became visible at the turn of 1954 
and 1955. At this point Diana Maksimiuk’s dissertation gathers momentum. The 
Author is well acquainted with all the nuance of numerous problems. Each detail, 
every press quotation mentioned coming from archival documents is seasoned with 
a subsumption justified with a range of arguments. The Author does not impose 
her own opinions, but she guides the reader into the atmosphere of „the thaw,” es-
pecially heated for those who felt loosening the fetters of censorship. Such liber-
alization of social life could be observed in the quoted statements of the members 
of parliament, judges and journalists. A wave of open criticism of the lawlessness 
forced the Central Committee of the Communist Party (PZPR) to introduce a range 
of changes into the judiciary system. The first step was Henryk Świątkowski’s dis-
qualification from the function of the Minister of Justice and replacing him with 
Zofia Wasilkowska, a representative of the liberal group of former Polish Social-
ist Party (PPS) members, „who got restored to favor in order to lend credence to 
the de-Stalinization process. […] Prosecution and the judiciary became obliged to 
rehabilitate those who got wrongly sentenced and to repair the harm done in the 
Stalinist period.” (pp. 66-67). The first one to be scrutinized was the Chief Mili-
tary Prosecutor Office. The results of the examination were so horrifying,” Diana 
Maksimiuk says, „that, as it resulted from a secret document of March 3, 1955, the 
authorities decided to limit the aptitude of the military courts by handing over a 
particular category of criminal cases to the jurisdiction of the ordinary courts.” (p. 
58). The decision resulted in the liquidation of the military district courts under the 
Act of April 5, 1955. The Author refers to the active role of the legal community in 
the process of „the thaw,” emphasizing the role of the Polish Lawyers› Association. 
There might be some doubts as far as the authority of the organization is concerned, 
since it was strongly involved in the introduction of the revolutionary peasant law 
and order, and its expertise deteriorated due to a broad group of members of rather 

3 Ibidem, pp. 101-111.
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questionable, pseudolegal education4. However, the Fourth Convention, mentioned 
in the study, attended by the head of the Ministry of Justice Henryk Świątkowski, 
despite of being full of political-ideological issues, turned out to be a breakthrough 
in the context of arising changes. In his speech, the Minister of Justice incited to lean 
over the substantive issues concerning functioning of the judiciary, as well as the or-
ganization and functioning of the People’s Republic courts, which could be a signal 
to focus more on the expertise of its members, transformation from ideological-
political into professional. Perhaps that was the reason why Diana Maksimiuk em-
phasizes the significance of the convention in the context of the changes to come.

Among a number of important, as well as interested questions elaborated on in 
the part of the book devoted to the attempts to transform the image of the courts 
of law, it is worth mentioning the Author›s reflections on the notion of the judicial 
independence. The definition functioning in a democratic and liberal country has 
nothing in common with its meaning in the Leninist-Marxist context, distorted ad-
ditionally by the ideology of Stalinism. Against this background, there was a wide 
debate on the place of the judiciary in the system of the People›s Republic of Poland 
State bodies. The Author of the monograph mentioned numerous comments and 
postulates concerning giving the right meaning to the notion of the independence 
of the judiciary, but she also presents how difficult it was to break the ideologi-
cal thread in the understanding of the concept. The excerpts of speeches, studies 
and press articles dating back to those times are read with great interest. The heat-
ed atmosphere can be felt, and, most of all, the narrow-mindedness of the ruling 
party, thinking always through the prism of an important tool to bring everyone 
and everything under the manage of the party. „The independence of judges cannot 
and should not be understood in the sense of their not being dependent upon the 
people›s state, as, while applying the laws and regulations which express the will 
and interest of working people of cities and villages – the sovereign in our country, 
the judges […] serve the purpose of building socialism in our country, realizing the 
policy of the party and the people›s government and they carry out the functions of 
the people›s state.” – the Author quotes the voices of the party leaders (p. 79). 

Another important issue touched upon by the Author is the attempt to call those 
responsible for violating the rule of law to account for it. The whole odium of guilt 
was directed mostly at the military jurisdiction and the secret sections, not without 
any reason, as they were given the authority to try civilians for the so called politi-
cal offenses in the broadest context possible. Specially appointed committees found 
those who were guilty of distortion, the results of the foundings, however, will defi-
nitely disappoint the reader. The Author presents the process basing on the commit-

4 A. Watoła, Geneza i działalność Zrzeszenia Prawników Demokratów (Zrzeszenia Prawników Polskich), 
oraz jego wpływ na postawy sędziów w latach 1945–1956, http://www.polska1918-89.pl/pdf/geneza-i-
dzialalnosc-zrzeszenia-prawnikow-demokratow-zrzeszenia-prawni,4640.pdf [access: 23.07.2017].
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tee reports and she does not leave any doubt as for the way the problems were dealt 
with. „Although appropriate committees were then established in order to solve the 
problem, their activities were far from satisfying as compared to the expectations. 
None of the judged who, according to the committees, committed a forensic crime 
was held criminally responsible for it.” (p. 143).

One of the chapters of the monograph has been devoted to the public prosecu-
tion service. The author analyzed in detail the opinions of legal communities on its 
place in the system of state authorities, its role and appointed tasks. Up until the year 
1946 prosecution constituted a separate unit subordinate directly to the Council of 
State, after the Soviet fashion. According to the trend of „the thaw” there appears 
an attempt to evaluate the functioning of prosecution and its supervision which was 
regarded as insufficient. What appears exceedingly interesting is the clash of opin-
ions and the argumentation of both sides of the discourse; each opinion might well 
be rationalized or discredited, ince the Author does not impose her own opinion, 
only confronting the past, the moment of the awakening of „the thaw,” and the final. 
How? The readers will learn.

 „The law, which in the Stalinist period had been instrumentally used to achieve 
political goals by the authorities, was, next to the judiciary, in the center of interest 
of, inter alia, lawyers. - writes Diania Maksimiuk (p. 188). In this case the criticism 
wend hand in hand with particular postulates, which resulted in issuing the draft 
of the Criminal Code in March 1956. Lawyers, however, picked it to pieces. „There 
even was a doubt whether it was written by lawyers.” (p. 192). Written in a Stalin-
ist style. Full of slogans characteristic of the then system, it was pompous, but too 
impractical for both the judiciary and the society. Still, it is worth looking at the 
doctrine representatives› opinions, as the project introduced a couple of changes, 
more or less controversial, such as the concept of an independent sanction, which 
included corrective work order, a reprimand and an additional punishment. There 
arouse a lot of controversy around treating the death penalty as an exceptional pun-
ishment, although it did not seem to be so, as it was mentioned in fifteen differ-
ent cases, excluding chapter 22 devoted to the military offences. The criticism was 
by all means well-founded, as it is known that the project, despite of being finally 
published in March 1956, was not compiled entirely in the time of „the thaw,” since 
the works on it dated back to 1950. Anna Stawarska-Rippel writes about a docu-
ment found among the resources of the Archive of New Files which seems to be a 
note written as if it was an „inside information.” The document refers to the Polish 
delegation visiting Moscow before the end of May 1956, where the questions of the 
direction of the judicial policy was broadly discussed in terms of criminal and civil 
cases. „Being in Moscow, the delegation consulted the project of the Polish Penal 
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Code: the comrades generally evaluated our project of the penal code well”5. Fur-
ther in the note it can be read: „we conferred about the penal code with the chair-
person of the working subcommittee on the penal code, the USRR Deputy Minister 
of Justice, comrade Suchdariev and comrade Professor Kariev”6. Thus, how was it 
possible for the project to break with the thesis of class struggle which increased as 
socialism successfully grew? Undoubtedly, it distinguished law from terror, but it 
was still far from the canon of democratic country legislation.

A recapitulation of the October thaw in Diana Maksimiuk’s work is the 1956 
amnesty and the rehabilitation of the wrongly sentenced. While the amnesty with 
thousands of political prisoners coming back to their families and the society can 
be treated as the only true image promoted in reference to the process of „the rec-
tification of errors and distortions,” the rehabilitation trials raise a number of fun-
damental doubts. Actually, the amnesty itself was treated by the ruling party as an 
act of kindness of the government, which was expressed by Józef Cyrankiewicz, the 
Prime Minister, during the 7th session of Parliament in April 1956: „As Socialism 
progresses and develops and we grow in strength in our people’s statehood, we can 
mitigate the repressive measures directed at those who once, in the times of fierce 
class struggle, acted against revolution and the people’s government” (pp. 271-271). 
The Author of the monograph conducted a substantial analysis of the amnesty act 
and its effects, especially for the political prisoners. Indeed, the essence of amnesty 
was not exoneration.

Another issue, as important as the previous one, that the Author scrutinized is the 
problem of rehabilitation. There was lively polemics over the question of rehabilita-
tion and how different it was from amnesty, which was not as obvious as it seemed at 
that time, despite its definition. A year later, in 1957, during a meeting of the Minister 
of Justice’s College, the process of rehabilitation was summed up: „the heads of the 
Ministry and the General Prosecutor’s Office did not work out the concept of the 
rehabilitation processes. The issues, left without control, were basically shaped by the 
defense and accusation, whereas the advantage of the defense was considerable. Both 
the prosecution and the attorneyship had no political preparation. Moreover, the cas-
es were thrown light on by the press inappropriately. As a result, instead of rehabilitat-
ing particular people, the courts endeavored to conduct socio-political rehabilitation 
of all the communities hostile towards us.” (p. 292).

Undoubtedly, something budged in the foundations of the communist system as 
a result of the 1956 changes, and Diana Maksimiuk presented in her study exactly 
what it was, basing, as I already mentioned repeatedly, on excellent and conscien-
tiously gathered sources and literature. The Author achieved even more, however, 

5 A. Stawarska-Rippel, Resort Sprawiedliwości ZSRR w świetle sprawozdania polskiej delegacji, „Rocz-
niki Administracji i Prawa. Teoria i Praktyka” 2014, p. 103.
6 Ibidem.
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as she enriched the facts with the hot atmosphere of lawyer communities discus-
sions, which the phenomenon of „the thaw” was accompanied with. She showed 
the terrorized nation’s hope for a comeback to normality and the faith that it might 
be successful. The work has great value for those readers who do not remember the 
times themselves. The Author, maintaining a high quality of academic standards, 
skillfully interspersed the texts with sociological issues so that the reality gets closer 
and clearer to an average reader for whom the existence of the totalitarian system 
in the People’s Republic of Poland. was an abstraction. As a historian of law wrote, 
it is easier to perceive it for the generations „who know the totalitarian system from 
experience and are familiar with the meaning of the criminal law as a tool of the 
totalitarian regime, as an instrument of the government’s power used to deal with 
political opponents with full consent of the law, to physically eliminate those who 
think different. It was a negation of humanitarianism and the natural human rights 
born in the Age of Reason”7.

Undoubtedly, the book constitutes a synthesis of the phenomenon of the 1956 
thaw, significant from the scholarly point of view and written in an interesting way. 
The reader has the chance to travel to the difficult times of change, worn away by 
the occupation, poverty and twisted morality. The new system developed and got 
distorted in such environment. Excellent narration enables the reader to make an 
attempt at understanding the expectations of the society towards the ideologically 
mutated communist system imposed without social consent. Diana Maksimiuk’s 
monograph is a book worth paying attention to.

Ewa Strug 
 

7 A. Lityński, Między humanitaryzmem a totalitaryzmem. Studium z dziejów prawa karnego, Tychy 
2002, p. 8.



THE STUDENTS OF HUMANITAS UNIVERSITY 
AS THE AUTHORS OF A REVIEW

Only useful work makes
the soul happy.
Nikolaj Gogol

INTRODUCTION

The Principles of Jurisprudence, the Theory and Philosophy of Law, a book of my 
authorship, has been provided a positive review by Professor Adam Jamróz, a prom-
inent theoretician and practitioner of law.  

Also, the text has been edited by Danuta Dziewięcka, the Editor of “Humanitas” 
Publishing House, which she did, in close cooperation with myself, with outstand-
ing devotion and in a very conscientious and professional way. My gratitude to her 
for her effort has been expressed to the authorities of Humanitas University.

Mrs Dziewięcka, the Editor, Professor Jamróz, and of course me as the author of 
the book, did our best to achieve an important social goal together and to convey con-
tent significant to the readers, especially the students, in a right and proper way. The 
visual aspect of the book was taken care of by Mr Bartłomiej Dudek, who designed its 
cover. All of the aforementioned, somehow co-authors of the book, made all reason-
able efforts to provide the highest quality through communicative language, valuable 
content, a cohesive structure and a pleasing to the eye design. In the end, however, it 
is the author who takes the ultimate responsibility for the work, and expects, as every 
author does, splendor rather than criticism. Our cooperation has been crowned, in 
a short time, by the printers from “Humanitas” Publishing House. While working on 
my book, I had relatively clear intentions which resulted from my building relations 
with the Students. Invariably, in my academic teaching I try to follow the rule, which 
I do believe to true, that the value of a professor, which decides about the quality of 
their teaching, is their academic achievements available to the students. A typical form 
of this type of academic output is a handbook available to the students, not restricting 
them, by any means, from obtaining knowledge from other academic sources on the 
subject belonging to the curriculum. That was my purpose as far as the book here dis-
cussed is concerned – a handbook entitled The Principles of Jurisprudence, the Theory 
and Philosophy of Law. A critical reinterpretation.

My next purpose resulted from my certainty that, nolens volens, the students who 
use a handbook evaluate and make an opinion on it in a variety of different ways. It 
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is entirely natural that each and every author, including the authors of handbooks, 
improves their self-esteem if the opinions are favorable. It is usually the case that stu-
dents, from obvious reasons, speak high of the book while contacting directly a pro-
fessor, who is the author, even though the opinions might not always be frank and 
honest. In a request to my students, which I posted on my website, I asked them to 
write a review of my handbook, almost begging them for honest opinions. I empha-
sized the mutual benefit coming from compiling the textbook reviews: “An in-depth 
cognizance of the content of the textbook might both ensure your exam success and 
provide me with some valuable information.” The information, which indeed turned 
out to be useful, will be used to prepare a new edition of my handbook.

Undoubtedly, the author of the handbook, as well as the authors of its reviews 
dream of their works being perfect. If, according to my self-assessment, the handbook 
is far from perfect, one of my top Student-Reviewers, Jarosław Łukasz Ferdyn, got to 
it closer than ever. The review he submitted to me was so good that I recommended it 
to be printed in a periodical. Coming back to the question of perfection, I will quote 
Alfred de Mussed, who tempers excessive optimism: “Perfection is beyond our reach 
as much as infinity is,” he wrote. Arthur Schopenhauer, on the other hand, not exclud-
ing the possibility of achieving perfection, claimed that “The nobler and more perfect 
a thing is, the later and more slowly does it mature.” I had both the quotations in mind 
while assessing the reviews I received from my Students from Humanitas University. 
Not expecting them to be perfect, I graded the best ones the highest, and the scarce 
poorest ones – the lowest. The reviews were read by my academic co-workers first so 
that the most objective assessment was possible.

As a person devoted to the academic life for over half a century, I have never 
overestimated the significance of either my publications or my teaching. For it is 
not about how long you gain the experience, but how much it is worth. However, 
I did not fall into the Radical pessimism of Solon, who used to claim that “experi-
ence is a  sum of mistakes we have made.” Nevertheless, the opinion that in our 
experience mistakes intermingle with successes is probably closer to the truth. In 
my publications I tried to search for original and significant issues that has net been 
elaborated on yet, which I emphasized, compiling the handbook I am mentioning, 
in its subtitle A critical reinterpretation. A great reward for my teaching activities, 
on the other hand, constituted the honorary title of Homo Didacticus, which I was 
awarded by my Students at Maria Curie Skłodowska University in Lublin. I highly 
appreciated the originality of the content and form of the reviews written by my stu-
dents at Humanitas University, as originality is an indication of independent thinking. 
Walter Lippmann, in turn, wrote about unoriginal thinking: “Where all think alike, no 
one thinks very much.” If you want to be great, you must think in an original way. I do 
try to think originally, but I do not crave for being great. However, let’s agree with what 
Voltaire said “It is wonderful to be humble when you are already great.”
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STUDENTS’ REACTIONS

Each and every STUDENT
is UNIQUE to me.

Roman Andrzej Tokarczyk

Only a few Students accepted my request to write a review of my handbook as 
completely obvious. All of them, however, 127 students of law and administration 
altogether, declared that they would not make a commitment to write such a re-
view on their own initiative, which they explained in many different ways. It was 
Jarosław Łukasz Ferdyn who maturely pointed out main difficulties of so doing. He 
said, exceedingly accurately, that “making a reliable, insightful and correct review of 
a scholarly monograph is not an easy task, since the reviewer should possess exten-
sive knowledge in the field of the publication they are to review, as well as be aware 
of how to create a work of this type.”

Karolina Kentnowska appreciated the courage of the professor who, on his own 
initiative, asked his own students asses a handbook of his authorship with no limi-
tations. I am in favor of her opinion that “Not many authors would dare to expose 
their works to the critique of their students.” Elżbieta Justyna Kubica-Węgrzyn, 
on the other hand, spotted threats for the Students resulting from their professor’s 
bold request. In her excellent review she put it in the following way: ordering your 
students to write a review of a scientific work on the philosophy of law, written by 
a  prominent author, is a  truly diabolic idea, taking into account that the review 
will influence the student’s position before the exam – it might well work as either 
a catapult or »a nail in the student’s coffin«. Even students of administration are not 
suicides, therefore they must find a comfortable area in which they feel competent. 
The idea of the review should then be: Whether and to what extent is the book 
readable? In other words, my review will focus on the aspects of perception of the 
scientific work. In this very field, every student appears to be highly competent and 
able to commit a professional review... A strategic goal of students’ reading is one – 
to obtain the magical credit in the index book.”

Two Students regarded the professor’s request to write a review of his own hand-
book as unrealistic.

According to Elżbieta Małgorzata Wieczorek, the request was “awkward.” Ap-
proaching the awkward request, she said, “making an effort to review a publication so 
rich in content and representing such broad knowledge seems unfeasible to me. I am 
a novice student of administration and everything I come across, learn and experience 
is new and often obscure... Reading the outstanding publication forces the readers to 
open their minds to the vastness of knowledge which the authors has to pass on... The 
reader has the impression that the author of the book has exceedingly wide knowledge 
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and through sharing it he realizes a very important objective – a mission.” Elżbieta, 
despite of her scruples, prepared a review which I graded as very good.

The reaction of Monika Krukowska, on the other hand, was rather unusual and 
quite hasty. First, while my presenting the request during a lecture, she ostentatiously 
announced that “making the review” is “absolutely impossible.” Moreover, the “order” 
was, according to her, to humiliate the Students’ dignity. After this public enunciation, 
she ignored my further conversation with other Students. As she wrote reportingly in 
her review, “I [the author] did not ask as a single question because it seemed unnec-
essary to me.” However, when she calmed down at home she perceived that her be-
havior was inappropriate and driven by hasty and impulsive emotions. In her review, 
she apologized to the professor many times. As if she wanted to neutralize her faux 
pas, she praised me, as the author, whether I deserved it or not. It was not the praise, 
however, but the content that made me grade her review as good. For I belong to the 
people who do not take a dislike to someone because of their inappropriate behavior, 
therefore I have respect and only friendly feeling for Monika. People whose reactions 
are different are just alike those who they disapprove of.

Many authors of reviews bridled at writing them because of the lack of competence, 
as if they had forgotten that the whole course of university education is based on striv-
ing, with more or less success, for particular competences. Asking my Students to write 
the review I wanted them to gain the competences of a reviewer. The lack of their com-
petence as far as “assessing the content of professor’s monograph” was openly claimed 
by Małgorzata Kuberska, Dagmara Patrycja Czakoń, Joanna Katarzyna Gidek and 
Monika Anna Urbanik. According to Katarzyna Borowiec, such reviews “should be 
written by people who have expertise in the field.” Why, Kasia, one would say, after all 
they must have learned everything, just like you! According to a few of the Students, 
among others Angelika Katarzyna Baryła, Beata Stanisława Grzelec, Roksana Pauli-
na Pogoń and Sonia Irena Szymańska, the difficulties of writing a  review resulted 
mainly from significant difficulties in understanding philosophy in general, and espe-
cially the philosophy of law. Irena Przybylska-Kołodziejczyk did not have to deal with 
the aforementioned problems, however, she found the review difficult because of the 
author himself, as it was difficult for her to distance herself from the content of the hand-
book, which is crucial in the process of evaluation. She had “the feeling that the author 
guided her »by hand«.” Aleksandra Natalia Polis would not decide to compile a review 
on her own initiative because she would feel embarrassed by the hierarchic nature of the 
professor-student, superior-subordinate, authority-layman relation.

„To me, as a student,” Małgorzata Alicja Król confessed, „it is very difficult to evaluate 
in detail particular chapters of the handbook, written by such a titled professor... But try-
ing to review the book I want to focus on these chapters which I have particular interest 
in.” Motivated in this way, yet emphasizing politely that the whole “content of the book 
is really impressive,” she paid the most attention to the chapters devoted to legal profes-
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sions, the idea of social contract, and, as many other Reviewers also did , biojurisprudence. 
Driven by similar or different reasons, Dominika Nadzieja Horoszko would rather refer 
to her text not as a review but “reflections of the book.” Karolina Kentnowska, who I have 
already mentioned, admitted that “The proposal to write a review of Professor Roman 
Andrzej Tokarczyk’s book... was surprising to me. It appeared so original and extraordi-
nary to me that I decided to take a closer look at the very Author. I was glad to learn that 
the Author’s Wife turned out to be a graduate of my Alma Mater Jagiellonica, which, out 
of purely feminine sentimentality and recollection of warm reminiscences, made an im-
pression of intimacy and closeness with the Publication.” Katarzyna Justyna Szczęsna 
wrote her review in the form of a personal confession. Having expected another dull book, 
she was pleasantly surprised after reading the handbook. She managed to understand the 
meaning of a number of difficult words that were used in the book. “I am really glad,” she 
says with amazement, “that I am a human and I have the right to make mistakes. The book 
has a great scholarly and educational value and it may well be referred to as an exemplary 
handbook, which will appear useful in the education process (as well as self-study) of every 
person interested in the principles of jurisprudence.”

When I decided to risk and ask my Students to write a free and independent 
review of a handbook of my authorship, I could have expected the worst, only nega-
tive reactions. However, similarly to Katarzyna Justyna Szczęsna after reading the 
handbook, when I read the reviews I was truly pleasantly surprised. Having expect-
ed even only the worst, I played safe in case the worst really happened. I followed 
Peter Westholm who once said, “Always expect the worst and you will never get dis-
appointed.” I did not get disappointed, however, but I became pleasantly surprised 
by the fact that my handbook generated mostly positive, and even very positive 
reactions. If the situation had been different, I would have done everything so that 
no one believed that only the negative opinions on my book were true.  

THE LANGUAGE OF THE BOOK

The measure of literature is not the one
who writes, but the one who reads.

Roman Andrzej Tokarczyk

The author of a scholarly publication, like The Principles of Jurisprudence, the Theory 
and Philosophy of Law. A critical reinterpretation, must use different languages as means 
of expression. The main language for the aforementioned publication is the legal lan-
guage and the language of law, which constitute languages for specific purposes for those 
who deal with the law. To be able to communicate meaning by means of these languages 
to the reader so that it is clear and comprehensible, the author of a scientific publication 
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makes use of the literary language. The literary layer constitutes a kind of connective 
tissue of a scientific work, uniting its languages for specific purposes. A scholarly pub-
lication, especially a handbook, does not have to be dull and boring. Using the literary 
language, in justified situations, it is possible to make the book more attractive and in-
teresting. I try to make use of the possibilities in my scientific work.

Those review authors who either do not know, or do not respect the relations 
of professional languages and the literary language, had a very one-sided, critical 
opinion. For those who support the rule that a scientific work should only use sci-
entific and professional language (here legal language and legal jargon) using the 
literary language seemed to be either unnecessary, or even wrong, deteriorating the 
linguistic quality of the book. They accused the author, though shyly, of “too flowery 
a style.” On the other hand, those who admire the beauty of the literary language, 
especially the Old Polish, expressed their being bored with the majority of legal 
language and jargon. In case of such discrepant opinions and expectations of the 
reviewers, only one saying comes to mind: “You can’t please everyone.”

Obviously, the author of a handbook, as well as authors of any other scientif-
ic publication must obey the general principles and specific rules as far as syntax, 
grammar and logic of the Polish language are concerned. The aforementioned lin-
guistic correctness is not the same as the author’s style. Each and every author of 
every single work can be characterized by their own, individual, unique style of 
expressing their thoughts. Respecting the style is an obligation for both editors and 
reviewers of the work. The authors of the reviews of the handbook, in the vast ma-
jority, approved of the style of the author which resulted in many warm words. Only 
a few of them expressed some unclear doubts as far as the language of the book is 
concerned. The latter, however, made me think more than the former.

Regarding the language of the reviewed book, the intentions of its author were quite 
accurately interpreted by Beata Stanisława Grzelec, who says “Writing about law is 
a  real art, which is not obvious to everyone. However, nothing improves the quality 
of a text better than its beautiful style and correct (in terms of grammar and spelling) 
language. Personally, I do believe that legal writing does not have to amount to dry and 
indifferent sentences made of the same phrases used a thousandfold. Therefore, I got 
charmed and encouraged to further reading by the language of the handbook from the 
very beginning. Relatively clear, if I might say so, readable, vivid and graphic, empha-
sizes excellent knowledge of the issues which the author elaborates on.” The author of 
the aforementioned thoughts also noticed a great achievement of the author in his un-
derscoring distinctive parts of the content of the book and the possibility of comparing 
them thanks to the logical order and methodologically uniform and cohesive division 
into chapters. However, “I will not pretend to have understood everything,” she adds. 

Other authors of the reviews showed off their great frankness, too. “The language of 
the book is very scientific and demanding,” said Angelika Katarzyna Baryła. However 
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the language is referred to as “clear and fluent” by Sonia Irena Szymańska, and “careful and 
considered, but requiring maximum concentration of the reader” by Aleksandra Natalia 
Polis. Neither of them labels the language as legal, nevertheless. According to the refined 
impression of Monika Ewelina Maj, the language of the book is “exceedingly sophisti-
cated... lacking all the contemporary colloquialisms, and giving the impression of reading 
belles-lettres... The author takes us back to the Old Polish times and helps us re-discover 
the beauty of the Old Polish language.” Roksana Paulina Pogoń shares the opinion and 
says: “The language is extremely sophisticated, some words bring poems to mind... like the 
clothes of piety or aspiring ideas, they take the reader back to another era, which is a very 
interesting idea, I realize, however, that nor everyone might be fond of it.” This potential 
and actual diversity in the reception of the author’s style and vocabulary was noticed by 
Aleksandra Tomczak: “The author is excellent at selecting words, and although some of 
them did not appeal to me, they might appear really valuable to other readers.” Olimpia 
Nowak, similarly to Jarosław Łukasz Ferdyn, remarked that “The Author uses a num-
ber of complicated notions... but he is great at explaining and defining all the unclear ex-
pressions... I did not feel bored with the pompous descriptions of the super-difficult legal 
phrases. On the contrary, while reading I had the feeling that it was an idyllic belles-lettres 
piece of writing, telling and incredible story about the law. “Mr Tokarczyk’s book,” Olimpia 
continues, “definitely does not fit the canon of obligatory dull reading list, which leave you 
with nothing but confusion.” Klaudia Bereziuk, in turn, did not perceive the values of 
literary language of some parts of the book, as to her “The book is very demanding and 
using professional language.” Magdalena Zofia Brzezińska refers to the professionalism 
of language explicitly: “I think that the book is written in the language of law which makes 
it incomprehensible for most readers. Those who do not possess the knowledge of philoso-
phy as Professor does will find it very difficult to understand the principles elaborated on 
in the book.” Magdalena’s statement raises doubts as far as her knowledge of the extent of 
understanding the book by other readers is concerned. When it comes to her knowledge 
of the philosophy of law, if it is insufficient, she has the possibility to acquire it on the level 
of the Professor’s or even higher, which is possible thanks to the high quality of teaching 
at Humanitas University. It is the nature of studying that sometimes some texts must be 
read more than once, so as to understand what the author wanted to say,” which Ewa 
Adelajda Jachimowska refers to. Anna Kantor discovered special features of the author’s 
original language in the book. “As far as the language is concerned, the readers can ad-
mire impeccable Polish and extraordinarily florid style... Nevertheless, the language is very 
demanding and it might cause difficulties in understanding some issues, requiring the 
reader to reread and analyze some parts of the text.” Ms Dziewięcka’s opinion, who edited 
the book in the Humanitas Publishing House, was shared by Kacper Jaromir Jaromirski, 
who agreed that its erudition is pervaded by impeccable Polish. Marta Teresa Sendobry, 
however, saw educational benefits coming from the necessity of checking up new and un-
familiar words. “I am glad,” she said, “that the book made me go deeper and broaden my 
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knowledge... Undoubtedly, the biggest advantage of the language and styl is their precision 
and clarity.” Marta encouraged me even to compile a dictionary of the philosophy of law 
as a separate publication. I reply immediately that it is a very serious and extremely big 
task for a number of co-authors, and therefore beyond a single author’s capacities. Anna 
Maria Jedlińska’s words sound as if they were a motto to the whole book; the reviewer 
claims that “Perfectly selected words do not need improvements.” For Dominik Maciej 
Błoniarczyk, on the other hand, it is superfluous to add, next to the words in Polish, their 
synonyms in English. I promise to reconsider the idea, I do generally believe, however, that 
it happens to be necessary. I would like to remind Paweł Marek Mańczykowski about the 
indispensability of referring to the Latin language in the Polish legal discourse, as Latin 
still constitutes an established element of both the tradition and culture of Polish and EU 
law, and sometimes even the culture of the case law. Urszula Ewa Dydak does not see any 
shortcomings of the language of the book. “The language is very simple and accessible 
even for a person who has never been in contact with studying law, which is not very com-
mon, unfortunately.” Paweł Marek Mańczykowski shares a similar opinion: The Profes-
sor... writes in such a way that it is comprehensible for a potential reader. Whether you are 
a lay person or an expert in law, you will find something for yourself in the publication. 
Particular issues are explained in a clear and legible way. “A knack for the written word is 
clearly visible,” emphasizes Agnieszka Stachańczyk... Some sentences are contrived and 
exaggeratedly long, in a broader context, however, they seem to be necessary... the book is 
directed at a slightly different target group, therefore it can be written in this way.” I assure 
Agnieszka of the fact that I addressed the book to Her, as well as to all my Students at Hu-
manitas University, not to an indefinite target group. I do not know, however, what Kacper 
Borysik had in mind suggesting that the language of the book is “simple and easy” only 
“thanks to cunning (sic!) literary tricks.”

What will appear useful in improving the second edition of my book is small 
typos, spelling mistakes and usually debatable stylistic faults. Such mistakes and 
defects only confirm what is true for both authors and editors, that proofreading is 
almost a never ending process. I have already become convinced that it is the case, 
and I hope that Mrs Danuta Dziewięcka, the Editor, will agree with me.  

 

THE STRUCTURE OF THE BOOK
 A reissued book has a structure

of old and new content.
Roman Andrzej Tokarczyk

At first glance only a book constitutes a uniform whole. Once we look inside, how-
ever, it reveals its structure, which happens to be the most multifarious in case of art 
books, children’s books and occasional publications. The architecture of scholarly and 
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scientific publications usually seems to be much more meager, even there, however, 
there is space for diversity. The cover is the first thing we see while reaching a book, 
once we open it there are title pages, a table of contents, an introduction or any other 
type of introductory content. All the aforementioned components altogether are re-
ferred to as introductory materials. Obviously, the most important part of each and 
every book, especially a scientific work, is the main text, with its own more or less 
complex structure. The main text might be divided into volumes, parts, chapters, 
subchapters, sections and subsections. It might also contain extra materials, such as 
tables, diagrams, illustrations, prints of reproductions. What closes a scientific publi-
cation is a bibliography, an index, and sometimes a foreign language summary.

The structure of the handbook in question needs diversification and enrich-
ment, which I declare that the second edition of the book will contain the essential 
improvements. I must admit, however, that it was “Humanitas” Publishing House 
that limited the possibilities of publishing the book in a richer form because of its 
binding standards. If the new version of the handbook, compiled taking into ac-
count both the Reviewers’ and the author’s postulates, gets rejected, I will need to 
look for another publisher. As for the details concerning the diversification and en-
richment of the architecture of the handbook, they are mentioned further in the 
paper in the opinions of the Reviewers and my opinions of the ones they wrote.

One of the main objectives of the critical reinterpretation, which guided the author 
of the reviewed book, was the concept of three in one: including the bases of three disci-
plines, which are usually treated separately in academic publications and teaching – ju-
risprudence, the theory of law and the philosophy of law. None of the Reviewers called 
the reasonableness of the solution into question. Angelika Katarzyna Baryła wrote that 
it was a manifestation of the author’s courage: “The author should be regarded with ad-
miration as he found courage to combine knowledge of jurisprudence, philosophy and 
theory of law in one literary work.” According to Aleksandra Natalia Polis ”the very 
concept of a publication combining jurisprudence, the theory and philosophy of law is 
very ambitious and demanding.” “From a student’s perspective it can be pointed out,” 
Jarosław Łukasz Ferdyn validates the idea, “that the issues related to the principles of ju-
risprudence are of particular interest to the students of the 1st year, whereas the problems 
of the theory and philosophy of law belong to the range of interest of 5th year students. 
Combining these issues in one handbook might constitute a good solution for those stu-
dents of law who, being in their 5th year and struggling with the questions of the theory 
and philosophy of law, need to go back to the basic issues related to the law in general.” 
According to Aleksandra Natalia Dylewska, “the Author superbly managed to com-
bine three disciplines of knowledge in a structural whole, which constituted a precarious 
task. The authors of the reviews regarded the structure of the book as successful. “I am 
enchanted by the fact that everything has its own place in the book. There is no acciden-
tal information, everything is perfectly planned and harmonious,” noticed Paweł Marek 
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Mańczykowski. According to Marzena Grażyna Libera, “The book is written with flair, 
everything is coherent and accurate.” A few Reviewers, among others Magdalena Zofia 
Brzezińska and Marzena Grażyna Libera, shared Professor Adam Jamroz’s opinion 
that in both the first and the second part of the book a chapter on the application of law 
should precede the chapter on the validity of law. In my opinion, however, the order is 
not as obvious as it might seem, since if the chronology of the phenomena are taken into 
consideration, primarily it was the law that must have existed so that it could be applied. 
Later, however, the validity of law is a result of its application, therefore the chronological 
precedence of the application of law in the processes of creating it can be acknowledged 
as opposed to the validity of law. In the second edition of the book I will standardize the 
chronology in both first parts of the book, however. I will put first the chapter on the 
validity of law, however, further there will be the chapter devoted to law application. In 
my opinion, however, only such law can be applied, which is already valid. And this is 
my justification and response to the supporters of the other opinion who wanted me to 
change the order of chapters in the book. Marta Teresa Sendobry expressed an opinion 
similar to other Reviewers’ that the structure “is very coherent... The gradation of the 
complexity of issues is applicable here. The author as if leads the reader up the stairs, 
from the easiest basic issues to the more detailed ones.” At this point, I must admit again 
that the first edition of the book was influenced by some restrictions imposed upon 
me by the “Humanitas” Publishing House. In the second edition I will do my best to 
somehow overcome the limitations. As I did in my other books published by Zaka-
mycze, Wolters Kluwer and LexisNexis, I am going to place key words and references 
to them on the margins of particular paragraphs, which are sometimes referred to as 
“side headings” in the editorial jargon. Therefore, I will meet Rafał Czesław Rygielski’s 
expectations, as he wrote: “I suggest placing key words, or definiendum, on the margins, 
which will help find definiens quickly. It is worth mentioning, not being too overconfi-
dent, I believe, that it was me, with reference to Tomasz Hobbes, who gave a new second 
life to the useful “side headings” in the Polish scholarly literature. It is clearly visible in 
many publications of mine. I am also going to follow Monika Jadwiga Olkusa’s advice 
to introduce the so called “running title,” as it was applied in a memorial Book dedicated 
to me. She expressed it in the following way: “Perhaps it would be better for the general 
legibility to place the title of a given chapter at the top of the page, instead of the title of 
the book.” I will also take into consideration a few Reviewers’ suggestions to correct and 
enrich the content of the book in its second edition by introducing listings, tables, dia-
grams, prints and bold-face of key words. Natalia Karolina Rozwadowska along with 
a few other fellow Reviewers are right while suggesting that horizontal listings are much 
less legible than listing horizontally, one above the other (e.g. in case of pages 20, 21, 38, 
66, 74, 109, 348). I will also consent to Dagmara Ewa Pukowiec’s suggestion to diversify 
the content of the book by introducing tables, especially while classifying law types on 
pages: 27, 43, 45, and maybe also in other places in the book. I am only at the stage of 
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considering the form and the possibility of introducing graphs, charts and diagrams. 
What I am already certain of, however, is that I will include a number of humorous il-
lustrations by Józef Tarłowski, which will show the seriousness of law “in a distorting 
mirror”. I am also going to add some anecdotes. Perhaps I will also satisfy Natalia Teresa 
Goik, who wrote: ‘Those who are the so called visual learners would appreciate some 
illustrations or prints, which would make it easier to understand some issues.” It seems 
that contrasting phenomena, i.e. the seriousness of law and its weaknesses might help 
comprehend it easier and deeper. On the other hand, Aleksandra Judyta Motylewska 
supported the idea of maintaining the form of the book as it is, which I found extremely 
interesting, I will not comply with the suggestion, nevertheless. She somehow defends 
me, which I am really grateful for: “The author refrained from using tables and other 
graphic forms which seems reasonable as it forces the readers, mostly students used to 
acquiring knowledge in a simplified way, to think. Such attitude is primarily fair, as the 
student-reader must put effort if he or she wants to understand the content of the book, 
which is, or should be, one of the requirements of higher education.” Ola saw a value of 
studying in dealing with difficulties, whereas I, declaring the will to remove them, take 
the position of an author who aims to maximize the clearness of the contents he passes 
on to the readers. I will also do my best to enlarge and diversify the fonts in the book, as 
Angelika Katarzyna Baryła, Dorota Aleksandra Kowalczyk, Mateusz Nowakowski 
and Natalia Karolina Rozwadowska requested. I am going to include a list of chosen 
literature concerning the issues elaborated on in the handbook, as well.

 

THE CONTENT OF THE BOOK

If knowledge can create problems,
it is not through ignorance that we can solve them.

 Isaak Asimov

Referring to the content of the book, I  am not going to summarize it, which 
would be completely unnecessary as my Students are already familiar with it and 
know it even better than the author himself. I focus exclusively on the issues which 
the Reviewers criticized or elaborated on, suggesting its various improvements.

The book is of neutral character as far as the worldview is concerned, which is 
the author’s intention. Therefore, it does not encourage the readers to accept one par-
ticular outlook. In his brilliant, comprehensive and inquisitive review, however, Fr. 
Krzysztof Antoni Myjak somehow tries to convince the author to be in favor of the 
Christian, mainly Catholic interpretation of the natural law, which would manifest 
itself in including in the book a description of Clive Staples Lewis’s, a British professor, 
contribution to the theological comprehension of the natural law. However interest-
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ing the contribution is, it will be included in the second edition of the handbook only 
in the form of a passing reference, as its place among the most prominent Christian 
interpretations of the natural law is not yet established, and the book itself has limited 
edition size; also, the distribution of space devoted to particular problems elaborated 
on in the book must be proportional. To avoid a conviction that Fr. Myjak limited 
his review only to the aforementioned issue, I will quote his very mature evaluation 
of the book: “At the very beginning it must be stated that the comprehensiveness, 
erudition and eloquence of the discourse make it possible to say that the publication, 
in case of its form and content, constitutes an excellent introduction into areas un-
discovered by either the students of law or common readers, law amateurs. Not only 
is it an introduction, but also a well-thought lecture, not devoid of erudite references 
to the practice and the theory of law, the most significant example of which are not 
only the introductory terminological issues, but also, and most of all, the extensive 
reflection on biojurisprudence. As far as the didactic and linguistic side of the work 
are concerned, big experience and particular freedom of communication are clearly 
visible, along with the floridity of language, which does not disturb, however, the pro-
cess of absorbing the content; it builds the atmosphere of agreement with the reader, 
which makes reading the book an adventure of cognition rather than an unpleasant 
necessity... Summing up, professor Tokarczyk’s publication is an invaluable source of 
information when it comes to the field of jurisprudence and the theory and philoso-
phy of law, which should be found on the reading list of each and every student or 
even professor of law, and the style with its clearness makes it possible for an amateur 
or a lay person to acquire the content of the book easily, too.”

As Fr. Krzysztof Antoni Myjak already introduced us to the sphere of religious 
issues, let us look into Monika Anna Urbanik’s reflections. She questioned convinc-
ingly a statement from the reviewed book that “miraculous recoveries are spotted only 
by religious bigots.” “There are numerous examples,” she says, “of different recoveries 
which cannot be explained by contemporary medicine. Obviously, a number of them 
constitute the result of believing in the recovery, but it seems that it has nothing to do 
with bigotry or fanaticism...it is very difficult to say whether the reason for it is deep 
faith or deep conviction that thanks to internal strength and confidence it is possible 
to overcome all the menace.” It would be difficult to add anything to this wise reason-
ing of Monika’s, therefore I will reconsider and transform the sentence in question.

If there was a ranking of the most original, controversial, intriguing, innovative, 
interesting, attractive, appealing, cognitively and practically significant issues of the 
handbook, the predominance would go to the chapter devoted to biojurisprudence. 
It is “a truly hypnotizing” chapter for Anna Kantor, and “closest to Andżela Jurga’s 
heart.” Ewa Adelajda Jachimowska was encouraged by the chapter to get acquaint-
ed with some “other publications of the author.” Patrycja Magdalena Wytrwał pre-
dicts, giving probably too much hope to the author, that “the suggestion might bring 
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about the renaissance of humanities, philosophy and the general knowledge of law.” 
“I find the chapter exceedingly fascinating, as it stimulates the reflection about birth, 
life, existence and death,” wrote Marlena Barbara Noworyta. Katarzyna Barbara 
Boruta confessed, in turn, „I stand in awe for the Professor, who created a  new 
concept called biojurisprudence, combining philosophical and scientific contents, 
which proved his refinement and broad knowledge, as well as the creative power of 
his mind as an author... It is somehow the piece-de-resistance.” This is how Beata 
Stanisława Grzelec referred to the concept of biojurisprudence: “The Author cre-
ated biojurisprudence, which fits perfectly the contemporary subject matter... the 
chapter entitled PRO FUTURO made the biggest impression on me. It was once 
said that if you do not feel like reading a book again, there was no point in reading 
it at all. I think that I will study and analyze its contents more than once.” Joanna 
Puchyrska adds, “I believe that the innovative concept indicated what is really im-
portant in life, as it encompasses human in a holistic, not fragmentary way, and it 
keeps pace with the fast changes of the contemporary world.”

Before I quote a suggestion to change the situation of quotations and maxims as 
mottos preceding each chapter of the book, I will present the Reviewers’ opinions on 
the them, the majority of which are in favor, even very enthusiastic. It was only Syl-
wia Uścimiak whose opinion was completely opposite to the aforementioned, which 
will be elaborated on in the next paragraph. Patrycja Magdalena Wytrwał stated that, 
“The maxims are a brilliant solution, as they appear before every chapter of the book, 
and their main idea refers to and emphasizes (as well as the titles of subchapters) the 
subject matter and its topics presented one by one... the choice of quotes is excellent 
since they precisely refer to the questions elaborated on in the successive sections of the 
book.” Marzena Grażyna Libera added: “Professor begins every chapter with a maxim, 
which makes the reader stop for a while and reflect on the subject matter.” Roksana 
Pogoń has no doubts as for the suitability of the mottos: “Maxims are useful, not only 
in case of law and philosophy, but also in many other areas of science and life situations. 
Moreover, they are valid in the antiquity and in the 21st century alike.” Renata Elżbieta 
Domagała noticed that “It makes us feel intellectually stimulated to further discovering 
something new.” Mateusz Nowakowski “takes a fancy” to the quotes and maxims, as 
“they refer to the content of the chapters in a very accurate, encouraging and interesting 
way.” Dominik Maciej Błoniarczyk and Małgorzata Alicja Król also like the idea, and 
Olimpia Anna Nowak and Dorota Pośpiech find it “interesting.”

The only Reviewer who suggested a  different location of the quotes was the 
aforementioned Sylwia Uścimiak. Although I do not share her opinion, I quote her 
review as a whole: “In my opinion a quotation or a maxim is an embellishment at 
the most and I personally think that they are redundant. Of course, if the Author re-
ally wants to include quotes and legal maxims in the book, I would suggest creating 
another page at the very end of the book, devoted exclusively to such mottos, which 
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could be entitled »Chosen quotes, legal tips and Latin maxims which every lawyer 
should be familiar with«. Also, the examples of legal tips given on page 139 could 
be moved to the section of the handbook.” I will not follow Sylwia’s advice because 
of both my personal convictions and the opinions of the reviewers in favor of the 
present distribution of the quotations and maxims in the book. She did not notice, 
most of all, the closest relation of the chosen quotations and legal maxims with 
the successive chapters. The relation would be entirely broken if the quotes were 
move to the very end of the book. While choosing the maxims I did not attempt to 
create a selection, as literature is full of such publications, e.g. a book of mine Le-
gal Ethics Commandments. A book of thoughts, maxims and prints, which includes 
a detailed Index of entries that makes it easier to look up a suitable quotation or 
a maxim, which might appear relevant to people professionally engaged in various 
legal norms and standards.

 I  will take into consideration Jarosław Łukasz Ferdyn’s remarks on the im-
provements of the content of the book. I will think over his point on “whether indi-
cating all the criteria for division of the provisions of law would improve the values 
of the work.” Whether to devote separate chapters to legal subjects and the inter-
pretation of the law. Taking into account Jarosław and Agata Danuta Koziarska’s 
remarks on discussing the sources of law in the book. I will incline to doubt the 
irrefutability of cognitive values of the definition of life gathered from Wikipedia. 
I  will clearly separate social and human studies, in accordance with the relevant 
legislation, which I was made aware of by Natalia Ewa Przybylska. Because of my 
liking for learning English, in turn, I will not translate into Polish the letter by Alek-
sey Vlasov, a Russian researcher into biojurisprudence, included on page 396 of the 
book in English. I will probably follow Katarzyna Renata Looze-Grzesik’s advice 
to add some quick-tests or questions after every chapter. Kasia says, that she would 
“become convinced that she understood a given chapter correctly.” Her suggestion 
that “the course of this subject should last at least one year” is addressed to the au-
thorities of the “Humanitas” University. As far as my opinion is concerned, I can 
work with “Humanitas” Students 24 hours a day, all year round.

Finally, to close the casual remarks on the reviews I want to point out that many of 
them (in this way I become a reviewer of the Reviewers) contain a number of slip-ups 
and funny parts. I will quote, however, only a couple of them. As I consider myself to 
be a tactful person, I will not reveal the names of their authors. They are available in the 
reviews, but only with the agreement of the authors and available only for some. One 
of the Authors confessed that the author of the book, which is me – Roman Andrzej 
Tokarczyk, is her “so called hobbyhorse.” Another Lady must have fought “continu-
ous perplexities.” Yet another Author liked “undoubtedly braiding (sic!) well-known 
quotations to support some philosophical theses.” For another Author a monograph 
is synonymous to a monogram. A Reviewer, while complementing on the Author’s 
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knowledge, put it in the following way: “The Professor, despite of his knowledge (sic!), 
writes very clearly so a single recipient understands.” The next author, undoubtedly an 
expert in medicine and confectionery, introduced the disciplines into her review; she 
wrote: “ One might say that every sick person would rather have some sweets than to 
take medicine to recover. »The Principles of Jurisprudence, the Theory and Philoso-
phy of Law« is like the sweets for those who crave for knowledge. It contains every-
thing, which, in comparison with bulky volumes of other scientific works, makes it 
sweet and tasty, using the confectioner’s nomenclature.” Completely seriously, on the 
other hand, I will encourage everyone using the very word “interdisciplinary” to re-
place it with “transdisciplinary,” or similar. (They did not read footnote number 454!) 
For “interdisciplinary” consists of two Latin words: inter – between and disciplina – 
discipline, as a separate discipline of knowledge. Therefore, the word means some-
thing in between the disciplines, not the disciplines themselves, or a combination of 
some of them. In the spaces the disciplines there might be even complete void. I will 
refer to a true story of a scientist who slipped severely in his career after having used 
the word “interdisciplinary” in the title of his postdoctoral dissertation. The National 
Committee for Academic Appointments and Promotions did not accept it because of 
the very word. They rejected the dissertation because of the lack of a scientific disci-
pline among other disciplines, and “interdisciplinarity” as a discipline simply does not 
exist. Anyway, I try to carefully avoid the tricky word and kindly recommend others 
to resign from its unfounded use.

THE DESIGN OF THE BOOK

How they see you,
that’s how they perceive you. a saying

The Authors of the reviews also evaluated the layout of the book, in particular its 
cover. Izabela Brzeska noticed that „The cover is the most significant visual aspect 
of each book.” Aleksandra Tomczak developed the thought: “As a Polish proverb 
says »don’t judge the book by the cover«, a book should not be criticized because 
of the way it looks, the truth is, however, that many of us choose books by their 
covers.” Olimpia Anna Nowak shares the opinion: “In my opinion, an interesting 
cover appeals to people. While looking for a book in a shop it is often the cover that 
we notice first. It might seem banal, but people often pay attention to the packaging 
first, and then the content.” 

The cover of the handbook is one of three designs prepared by Mr Bartłomiej 
Dudek, leaving the final decision to the author of the book. Obviously, there is no 
accounting for taste, so that all tastes are respected, but the cover I chose seemed the 
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most suitable for me. The cover was similarly evaluated by a dozen or so of the Re-
viewers. Dagmara Ewa Pukowiec, for instance, said that the cover „is eye-catching, 
esthetic, smooth and soft... sturdily glued, with blue as the dominant color, and the 
figure of Themis – the symbol of justice and eternal order.” However, according to Na-
talia Karolina Rozwadowska, „the book could be thread-stitched, not glued. I think 
that glued books are less durable, especially when you tent to go back to your favorite 
publication.” Ewa Fedowicz noticed that the laminated cover of the book has a fault: 
“after a few days of using it starts to foliate.” Unfortunately, I observed the same.

Paulina Katarzyna Wrzosek also formulated a favorable opinion of the cover: 
„The cover by Bartłomiej Dudek attracts attention. The ombre effect is extremely im-
pressive – well known, appeals both to the mature readers and the youth.” Angelika 
Katarzyna Baryła also belongs to the group of supporters of the present design of 
the cover. She writes: “The colour of the book is really well-matched as blue calms 
down, but also stimulates imagination, leads to creative and intensive thinking. It 
is quite significant as far as the handbook is concerned since the subject matter is 
relatively demanding and sophisticated.”

However, a few Authors of the reviews criticized the cover of the book. Kaja Ma-
ria Pająk expressed her criticism the most pointedly. She almost shouts out: „It is hard 
to find a more biased cover, which seems to be completed in a rush. The blue back-
ground and Themis on it do not compensate for the impression of pettiness. Do all the 
covers of books devoted to law must be served by Themis – as innocent as a lamb?... 
why has the question of esthetics been neglected? Why hasn’t anyone made an effort 
to create something original, pleasing the eye?... Not to mention the lack of hardcov-
er... I think the layout is the biggest weakness of the book.” Łukasz Marcin Lisowski 
also turns out to be bored with Themis on the covers of legal books. Marzena Teresa 
Dudczak thinks that „The cover is gloomy. It suggests the obscure and heartless side 
of law and the philosophy of law, whereas it is known that they also have their bright 
sides. Especially that philosophy, as the love of wisdom, thus (as I  suppose) open-
mindedness and an enlightened mind, is not compatible with the austerity.”

As the author of the book, I will do my best to make sure that the new project 
of the cover is less receptive to criticism, or even not receptive to the criticism of 
the most demanding esthetes at all. Because of the ambitious goals of the book em-
phasized by the subtitle „A critical reinterpretation,” I have been encouraged many 
times to highlight the very image of the author, even on the front cover. To be sure, 
that would be a good starting point, not only for those who disapprove of me, which 
I do not believe is the case, to reproach the author, i.e. me, for too big stardom and 
megalomania. Although it has been known since the times of Ignacy Krasicki that 
“genuine virtue does not fear criticism,” it would be an abuse to judge the author’s 
lack of virtue only on the basis of his image.
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All of the aforementioned constitute some of my hesitations as far as the project 
of the second edition of my book is concerned. I will try to convince the Publish-
ing House to edit a hardcover, on good quality paper, with diversified fonts, prints, 
tables and other visual forms. Just like in case of the first edition, I will reject the 
royalties. The publisher will be requested to make sure that the edition of the paper 
book is sufficient, as it is appreciated more by a number of readers, who do not ap-
prove of e-book versions, which end up in a trash bin after being printed out.

GENERAL OPINIONS ON THE BOOK

The man who does not read has no
advantage over the man who cannot read

Mark Twain
 I  quoted the motto following what a  pro-reading review by Joanna Beata 

Poźniak said. The general implication of the motto can be referred to the students 
of law and administration and their reading. Those students of law and administra-
tion who do not read books on law and administration, if there are such students, 
have no advantage over the ignoramuses within the scope of the literature on law 
and administration. Joanna Beata Poźniak has no liking, however, for forcing to 
read any books, even handbooks, which definitely would not appeal to professors, 
especially the authors of handbooks. This time, however, it seems that the obliga-
tory reading did not turn out to be the cause of her bad mood, as she wrote: „After 
reading the book I am really impressed by the author’s knowledge and the diligence 
of the publication, which will definitely become an excellent compendium for those 
who want to broaden their knowledge concerning law and philosophy. The book is 
both fascinating and tough at the same time, therefore it will certainly divide the 
readers – some will love it... some will hate it.” The author of the book, craving for 
improving his work, appreciates more the manifestations of criticism, even if they 
are closer to hatred, than any expressions of love. I looked up and collected all the 
manifestations of criticism in my Students’ reviews of the book, which I included 
in suitable places in the text, and I will make use of them while editing the second 
edition of my handbook. In her review, Aleksandra Tomczak did not omit even 
the very title of the book. What “riveted her attention was the subtitle »A critical 
reinterpretation«, which introduces the element of mystery, as if behind the theory 
and philosophy of law there was a secret to be discovered by the reader.” Not falling 
under the spell of this adorable literary association I will notice that probably each 
and every book, before reading it, hides some kind of mystery behind its cover. My 
intentions contained in the phrase “A critical reinterpretation” were revealed in the 
second paragraph of the Introduction of the a handbook, which is a monograph at 
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the same time. A number of Students-Reviewers interpreted it correctly. As there 
are frequently discrepancies between people’s thoughts and statements, as well as 
both of the aforementioned and their actions, the Reviewers of my book put me 
through their paces. My evaluation of their Reviews ranged from the extreme naive 
acceptance of all the opinions, especially the favorable ones, to the extreme abnega-
tion of rejecting all of them. Between those two extremes there are more moder-
ate opinions of mine. The real intentions of the reviewers are, however, difficult 
to recognize, as it is only them – the Reviewers, who know it. According to the In 
dubio pro reo principle (Latin for “[when] in doubt, for the accused”), followed not 
only by lawyers, while presuming the honesty of the opinions I rejected the extreme 
intentions. Citing here somebody’s opinion I quote it literally, putting it in between 
quotation marks. I would like to mention that any evaluation might be and happen 
to be assessed further. Therefore, the layers of assessment stratify like multi-story 
buildings, reaching the levels of, I guess, skyscrapers. After the author’s exposition 
aiming to provide his security, let us go back to quoting the Reviewers’ opinions.

Wiktoria Anna Szczurowska emphasized that “professor Roman Tokarczyk 
belongs to the authors who can write about difficult issues in an interesting and 
accessible way. His latest monograph constitutes an incredible intellectual adven-
ture... It seems possible to elaborate on the exceedingly important issues concerning 
law and philosophy in an accessible way, interesting even to an ordinary reader.” 
Iwona Agnieszka Karbowska noticed a couple of advantages of the monograph: it 
constitutes the essence of what is the most important from the legal point of view, 
as for its reception, the book is very accessible... an excellent source of knowledge... 
it is an excellent way for students to revise; it helps future lawyers tackle the gist 
of law; instead of three different publications, more or less accessible, I guarantee, 
this one is enough...; it can be directed at different readers... Chapeau bas to the 
Author.” Marzena Teresa Dudczak claimed that The Principles of Jurisprudence, the 
Theory and Philosophy of Law. A critical reinterpretation is “a very rich work, which 
includes a wide range of information, from the historical data up until now, along 
with the emerging” biojurisprudence. Rafał Czesław Rygielski: “It seems that all 
the objectives, i.e. the creation of a monograph, the use of a possibly simple lan-
guage, innovation and reaching a wide group of scholars, have been achieved. What 
is astounding is the author’s erudition, confirmed by smooth movement among dif-
ferent areas of knowledge... The author’s easy style also deserves approval.” Dorota 
Iwona Młodzianowska penetratingly described one of the author’s assumptions 
concerning the “critical reinterpretation.” According to her, the book “touches upon 
extremely timely areas of law, which intermingle with one another and yet each of 
them, as functioning separately, has a colossal contribution into the development of 
the legal culture of societies. Reading the publication constitutes an amazing intel-
lectual adventure, broadening one’s horizons, enriching cognition and, at the same 
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time, making the reader realize how fragile we are, despite of the anthropocentric 
attitude to the world.” Karolina Aleksandra Radlak noticed that “Professor Ro-
man Tokarczyk’s publication has a original, pioneering and innovative character... 
it has big cognitive value... Referring to the book as a  great work will not be an 
exaggeration. It is a work of passion, ease, nimbleness and wisdom.” For Robert 
Mariusz Majewski “reading the book is not an unpleasant necessity, but a  fasci-
nating journey for a mong eager for knowledge.” According to Łukasz Sebastian 
Stefan, “the book is a result of detailed research by a lawyer and a philosopher, but 
most importantly a man aware of his knowledge and sensible to human life.” As 
an author focused on the value of life, I really appreciate such thought-provoking 
comments stimulating a contemplation of life. “Personally, I was delighted by the 
book,” Gabriela Maria Jachimowska wrote, “and it made me think about the value 
of life.” Similarly, Joanna Wilczek, confessed: “It is a  publication on the highest 
level... it is in my bestseller list, it is really the only type of book which, after reading 
it, makes you stop and think for a while. Now I realized the meaning of life.” The 
perception of the content of the book by my Humanitas University Students con-
firms how differently they understand what seems to be obvious. While the majority 
regarded the content of the book as clear, or very clear, there were some who did 
not, nevertheless. Agata Anna Mędrygał confessed that “the book does not belong 
to the light ones.” Magdalena Małgorzata Rembek admitted, in turn, that: “the is-
sues discussed are not easy for a student of administration,” which could imply that 
the book is easier to understand for students of other majors, especially law. In her 
casual review, Anna Weronika Jurasz turned out to be ruthless in her opinion of 
most of the content of the book. She wrote bravely, though irritated, which did not 
influence, however, my opinion of their review, “that most of the content has been 
compiled in a harsh way, which does not help a contemporary student acquire such 
a vast amount of knowledge.” Some reviewers, e.g. Karolina Milena Morawska, had 
to “reread some fragments in order to understand them.” They did not suffer a loss, 
however, as it is known that revision, next to understanding, is crucial to memorize 
things. While reading such discrepant opinions of a publication targeted at a rela-
tively small group of readers, with a similar level of formal education, there arises 
a general remark. It should be noticed how big, or even indescribable the difficulties 
of the legislators must be when it comes to expressing clearly the laws addressed to 
millions of diverse recipients with different levels of awareness.

Małgorzata Izabela Brzeska classified the reviewed book as of those “which have 
a big influence on our worldview... Such publications, containing a number of wise 
thoughts, are unforgettable, as they help us enrich our vocabulary.” Małgorzata Anna 
Szczęśniak, after mentioning numerous mistakes in the decision-making process of 
the Polish government, does not have any doubts that the book should be on the »ob-
ligatory reading list« of the members of parliament, senators and politicians, as well as 
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the members of various commissions, i.e. people who should take care of obeying the 
law on a regular basis.” I will probably incur the displeasure of my scholar colleagues if 
I quote Katarzyna Jadwiga Borowiec’s suggestion. “In my humble opinion,” she says, 
“the book should also be read by the university teachers who lecture on the basics 
of jurisprudence or the theory of law, as they would improve their skills as lectur-
ers. Speaking a language similar to the one the author of the book uses, they would 
get through to the minds of students-laymen much faster.” Therefore, Małgorzata 
Ewelina Stępień could admit that “the book convinced me of the subject matter of 
philosophy, it proved that the content can be presented in a simple yet pleasant way.”

So as to recover from the acrid remarks referring to the difficulties in the per-
ception of the book by some of my Humanitas Students, I will quote a completely 
opposite opinion. Anna Maria Kurzawa-Dyrcz claim s that “the book is written in 
such a way that even for the fledgling in the subject it is clear and understood... It is 
a diversified lecture... an excellent publication that broadened many cognitive hori-
zons... it is not a traditional academic handbook, but a magnificent monograph... on 
an exceedingly sophisticated subject. Therefore, it passes on the author’s vast knowl-
edge and rich experience.” “Every thought written on the pages of the book,” stated 
Andżela Jurga, “is somehow a discovery for me.” For Karolina Prażnowska, the book 
is “a repository of knowledge when it comes to both legal and philosophical issues.” 
According to Ewa Adelajda Jachimowska, in turn, “the author did not resign from 
the high level and profoundness of his ruminations, which are numerous in the book.” 
Dominik Maciej Błoniarczyk added that “the book is a remarkable piece of work.” 
Karolina Anna Jędrzejak definitely knows a  lot, but this time she stated: “I know 
one thing for sure, the book is excellent.” It is difficult not to be overwhelmed by the 
coquetry of the catchy, charming and probably to some extent a bit deceptive words 
by Andrzej Janus. “I will start from saying that my life is not going to be boring any-
more. You gave me a work which my mind is not capable of embracing till today. Your 
book is not just meant to be read, but to keep coming back to it. It is full of humor and 
contrariness. It is excellent to read. My wife, who is a Doctor of Medicine, frequently 
pilfers the book from my briefcase and immerses in reading, too. We often talk in the 
evening, especially about the third part of the handbook. The way in which you de-
scribe the philosophy of law is really fascinating to both of us.” For Milena Karolina 
Plaza “What makes the reviewed book extraordinary is: the importance of the subject 
matter, especially introducing the new trend in legal studies... intelligent division into 
parts, as well as an interesting part of particular texts... It is beyond all doubt that 
Professor Tokarczyk’s latest book constitutes significant contribution to contemporary 
studies of the theory and philosophy of law.” “In my opinion,” says Natalia Teresa 
Goik, “the reviewed work is »a pill« of knowledge on the three disciplines, and it 
might well serve student as a handbook – a register of cases.”

Wirginia Wróbel wrote: Reading the book gave me a lot of pleasure; “I read the 



REVIEWS 379

book with great enthusiasm and »eager for knowledge«.” Since, according to Martyna 
Małgorzata Kałat, “every chapter makes it possible to understand a given question thor-
oughly. ”I am full of admiration for the Professor,” admits Anna Teresa Kotas elegantly, 
“who provides knowledge in a very comprehensible and detailed way in all three parts of 
the book.” Ksenia Dela stated: “I think that professor Roman Andrzej Tokarczyk’s pub-
lication might be an excellent inspiration to further discovering and broadening one’s 
knowledge on the philosophy of law.” Aleksandra Natalia Polis says: “I am certain that 
Roman Tokarczyk’s book will always find interested readers among the students of law, 
administration, political studies, philosophy etc.” Marlena Kucza sums up: “To recap, 
the book contains above-average values... important contribution into the development 
of legal and philosophical studies.” Numerous reviewers,” among others Anna Kan-
tor, Karolina Beata Koterwa, Mateusz Nowakowski, acknowledge that they admire 
and respect the author for taking up such difficult job.” Izabela Szczęsny emphasizes 
in a lofty manner: “It is a wonderful publication by a wonderful person, who I fortu-
nately had the pleasure to meet, therefore I am able to say objectively that the dilemmas 
are fully substantiated.” Summing up his review, Krzysztof Wojtasiak highlighted that 
“the reviewed book constitutes an extremely significant publication on the legal book 
market and every practicing lawyer’s bookcase should have the book on its shelf. What 
makes the book different from other publications of this type is the synthetical approach 
towards the basic issues relating to jurisprudence, the theory and philosophy of law.” 
Among many thanks addressed to the author, Ewa Grażyna Strug’s words stand out: 
“I would like to express my gratitude for such a publication... which leads the reader 
»by the hand« from the basics of jurisprudence to the profundity and vastness of the 
ambiguity of notions and perspectives in order to build up wisdom, for philosophy is 
the love of wisdom.” Marzena Grażyna Libera, on the other hand, while expressing her 
gratitude for “the possibility to read a book by such prominent author as Professor Ro-
man Andrzej Tokarczyk,” admitted that “it takes pride of place in my bookcase.”

ABOUT THE AUTHOR

It isn’t what they say about you,
it’s what they whisper behind your back.

Eroll Flynn
 I was endowed by the authors of the reviews – my Students with so many adjec-

tives that I will introduce myself as Roman Andrzej Tokarczyk. I am currently using 
my middle name – Andrzej, too, so as not to be confused with a couple of other people 
also called Roman Tokarczyk, living in Poland and abroad. For instance, next to my 
profile photographs on the Internet there is a picture of Roman Tokarczyk – a notary 
public from Warsaw. It is difficult to confuse us, however, as he is definitely richer 
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than me in the material dimension, but I seem to be the richer one as far as our hair 
is concerned. There is much more information about the very surname Tokarczyk on 
the already mentioned Internet. For example, in the United States there is a book titled 
The Tokarczyk Name in History.

My Students from Humanitas University know how to spell my surname. Only 
three of them, male, because of the lack of proofreading of their reviews, wrote spo-
radically Tokarczuk instead of Tokarczyk. I forgive them and do not bear a grudge for 
it, as my surname has been numerously confused with the names of other very honor-
able People – Ignacy Tokarczuk, the bishop of Przemyśl, and Olga Tokarczuk, a well-
known author. Associating my name with such prominent People brings credit to my 
surname, but I am not sure whether it goes both ways. I will make one more remark 
upon the times of telephone directories. Then, while travelling the world, whenever 
I arrive in a new place, I used to start my stay there from looking up my name (or at 
least the surname) in a telephone book. In Canada, for instance, there was a Roman 
Tokarczyk from Ontario, an established prosecuting attorney. Because of the coinci-
dence of our names and surnames he had me as his guest. So as not to confuse each 
other, we spent some time in front of a mirror next to each other.

In the reviews it was clearly visible that the Authors were very diversified when 
it came to being familiar with and obeying the academic etiquette. Those who the 
notion of etiquette is foreign to completely or partially will be mentioned. I will 
also distinguish the names of those Students whose sense of tact and finesse is on 
a very high level when it comes to writing about others or addressing them directly, 
especially a professor. These are the praiseworthy names (in an alphabetical order): 
Małgorzata Izabela Brzeska, Jarosław Łukasz Ferdyn, Beata Stanisława Grzelec, 
Karolina Kentnowska, Irena Zofia Kucharek, Marzena Grażyna Libera, Rafał 
Czesław Rygielski and Sylwia Uścimiak. As a  person teaching legal, moral and 
even etiquette norms, I will say that in the hierarchy of their subtlety and the qual-
ity of cultural level it is not the legal or moral norms that make all the running, but 
it is the etiquette that leads the way, which is best visible in the normative cultures 
of the Far East. Thus what I dream about is that the situation is similar concern-
ing the normative cultures of the West, including Poland. Some Students, before 
they wrote the review, got acquainted with my biography, whether necessarily or 
not – I do not know. Anna Maria Kurzawa-Dyrcz wrote as follows: “While prepar-
ing to wrote my first review, I familiarized myself with the biography of the highly 
respectable man of vast knowledge, basking in esteem in the academic community 
and enjoying prestige among students. I am delighted by the knowledge and rich 
scholarly experience of the author.” In order to group the numerous opinions on 
myself expressed by my Humanitas Students, I will make use of the modifiers they 
used, which are as follows: a person, a lawyer, a philosopher, a professor, a schol-
ar, a scientist, a researcher, an author, a writer, a publicist, a specialist, a university 
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teacher, a speaker, an authority. Nearly all of the opinions tend to use more than one 
of the aforementioned modifiers at the same time. Monika Anna Urbanik wrote 
a review in the form of a letter addressed to me, in which she used numerous attrib-
utes which made me abashed. She wrote: “Dear Professor, I am full of admiration 
for you. What commands respect is the incredible number of publications, occu-
pying high positions, a number of state distinctions and prizes, as well as cherish-
ing friendship, tradition and your own interests such as dancing or skiing. If being 
kind, open-minded and serene is added up to the aforementioned qualities, there 
appears an image of an eminent scholar, a world-class specialist of impeccable man-
ners.” According to Iwona Agnieszka Karbowska’s opinion, “Professor Tokarczyk 
is an exceedingly interesting person – with his rich personality, impeccable looks, 
extremely rich experience and great achievements... I am proud to be his student. 
Such a great person, a big authority in the area of the philosophy of law and other 
fields, made me – a common student – review his book; I am afraid my knowledge 
is too scant to evaluate it, but I will try and do my best.” Iwona’s attempt turned out 
to be successful, not because of her opinion of me, but considering very good form 
and content of the review she submitted to me. Although we have not known each 
other for long, Aleksandra Monika Trebuniak managed to notice that “Professor 
is an extraordinary person... he is a  pioneer when it comes to the new trend in 
jurisprudence – biojurisprudence, as well as... legal proxemics... he has a  big in-
fluence on shaping the interest of the legal »world« in legal comparative studies 
and the philosophy of law. It was the energy that he emanates and his dossier that 
encouraged me to get acquainted with the publication.” Marcin Krzysztof Skuza 
stated with conviction: “As it can be seen through his achievements, Professor is an 
open-minded and enlightened person, actively engaged in a number of areas sig-
nificant for us as a society, while being partial to ordinary or amusing issues at the 
same time. Anita Lucyna Cugowska somehow noticed: “Scholars write about the 
Professor beautifully.” Irena Zofia Kucharek’s review is full of beauty and coquetry. 
She says: “I admit that I was pleasantly surprised that such a prominent person in 
a kind and open way shares the story of his and his family... On the Internet you 
might see that Professor loves animals, and it is common knowledge that a person 
who loves animals is a good person. At this point, allow me to refer to my personal 
reflection on the fact that Professor, in his kindness, will turn out to be understand-
ing, too, as my knowledge is too scarce and I must admit that, in spite of my best 
intentions, I was not able to comprehend the vastness of knowledge included in the 
book... Dear Professor, I admire your knowledge included in the book, but, most of 
all, I do admire your extraordinary personality.” After getting familiar with Irena’s 
work I did not have any doubts that it was very good, and the self-assessment of her 
knowledge was an expression of her charming humbleness.
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In the light of the aforementioned opinions, what can I say about myself as I per-
son. I belong to the so called larks, i.e. people who are up at dawn. Taking only this 
fact into consideration, I cannot consider myself to be great, as some owls who sleep 
long do and they see their greatness in the length of their shadow by the sunset. 
I have never been overly rich therefore my idea of wealth includes a smile, a kind 
gesture, a good word, good will and high expectations towards yourself. Such ex-
penditures are relatively inexpensive for such a person like me, but they constitute 
the easiest and the most effective ways leading directly to another person. Trying to 
act this way, I please some people, whereas numerous others are become surprised 
or even astonished.

Angelika Katarzyna Baryła has no doubts that „Professor Roman Tokarczyk 
is a prominent lawyer, philosopher and a specialist in the fields of legal ethics, the 
philosophy of law, as well as political and legal doctrines. It is also worth mention-
ing that he is the founder of a new trend in the area of jurisprudence, i.e. biojuris-
prudence... and he aims at its development.” Justyna Magdalena Osuch knows that 
the professor “belongs to the group of the most active and dynamic scholar law-
yers in the country. He also enjoys prestige in the international scientific circles on 
several continents.” In her review, Aleksandra Tomczak did not forget to include                       
“a few words about professor Tokarczyk – a great lawyer and philosopher, the author 
of numerous books and publications which enabled many lawyers and students to 
perceive law from a new perspective.” Taking into account the reasons mentioned 
above, in the eyes of Karolina Anna Jędrzejak “Professor Roman Andrzej Tokar-
czyk is a prominent lawyer and philosopher.” A few authors of the reviews referred 
to me as a “scholar,” a title both honorable and obliging. For Iwona Jolanta Sobstel 
“Professor Roman Tokarczyk is a great scholar, recognized in literature, an expert in 
politics, law and philosophy, the author of many works in different areas of legal stud-
ies.” With no pathos, in turn, Dominik Maciej Błoniarczyk wrote: “It is visible that 
Professor has a  good grasp of the whole subject of philosophy” (sic!). Anna Kan-
tor stated: “I am full of admiration for professor Roman Tokarczyk, a great scholar... 
Looking at his biography it can be assumed that he deserves to be referred to as an 
authority... he commands even greater respect.” Wiktoria Anna Szczurowska shared 
the opinion: “I would like to express my appreciation for professor Roman Andrzej 
Tokarczyk, a prominent scholar and a great authority in the field of the philosophy of 
law.” Too modestly, to be sure, Agnieszka Katarzyna Jańta wtites about herself: “I put 
a lot of effort into reading the book and writing its review as I am far from being such 
a prominent scholar. The more so, I am full of admiration for the author... professor 
Roman Tokarczyk.”

Obviously, I  accept all the flattery with both satisfaction and common sense. 
Following my Great Master and Friend, professor Grzegorz Leopold Seidler, I have 
an invariable opinion of myself. To be sure, I am not as wise as I sometimes happen 
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to think, but I am also not as foolish as some of my opponents believe. Since I have 
suffered from creative anxiety for years, I know that anxiety leads to achievements, 
whereas too much satisfaction with self leads to nothing but defeat. I think highly of 
Descartes and his thought that thinking is the essence of being. I think even higher, 
however, of Pascal’s thought about the advantage of doubt over certainty. Hence, 
I will address Descartes and Pascal post mortem to say that even for the most ideal 
thinking it is not possible to go beyond the boundary of the highest value which is 
experience. It was Locke who used to say so, but it is life in particular that teaches 
us about that. It teaches us that it is impossible to climb the ladder of success with 
your hands in the pockets. In order to avert three great miseries – as Voltaire used 
to emphasize – boredom, vice and poverty, one must work, work, work.

The Authors of the reviews included opinions on both my all scholarly achieve-
ments and the one particular book. Daria Magdalena Całka stated: „In my opinion 
professor Tokarczyk’s book is a remarkably creative publication. I congratulate Pro-
fessor on such considerable scholarly output. I am full of admiration for him, his 
works and great talent.” Zofia Słomska wrote about me, as an author: he is „one of 
the best known, both in Poland and abroad, philosophers and theoreticians of law, 
who had significant influence on the development of the European and world-wide 
philosophy of law... an award-winning scholar, a great authority... he can be proud 
of impressive scholarly output of fundamental works in different areas of legal sci-
ences, published in a couple of languages at home and abroad.” My achievements 
“made enormous impression” on Małgorzata Kuberska, whereas Dorota Pośpiech 
found it “impressive.” She “bows and scrapes to the AUTHOR for his huge knowl-
edge of so many different fields, extraordinary culture of word, innovation, setting 
up new frameworks.” I would like to thank Joanna Anna Feliksik for her wishes:               
“I wish you, Professor, a multitude of readers, as well as further interesting scholarly 
works, as they constitute a source of inspiration, which I do believe will come true.”

In a number of the reviews the author is mentioned only in the context of the 
aforesaid handbook. According to Dominika Olga Kozera: “Professor R. Tokarczyk 
can write about difficult issues in an interesting and approachable way. Therefore, be-
coming absorbed in the book, the reader feels like going on to the next chapter... be-
cause it touches upon questions which are exceedingly important for people.” Elżbieta 
Justyna Kubica-Węgrzyn expressed her opinion in a similar vein: many thanks to the 
author who, apart from great erudition, proved to have literary talent, which very few 
authors of scientific works might boast of... I am full of admiration for his sense of 
a great scholar in the sphere of the philosophy of law and I am full of praise for profes-
sor Roman Tokarczyk.” Angelika Katarzyna Baryła stated: “I would like to mention 
that I am full of admiration for Professor Tokarczyk as he made the effort to describe 
three such broad problems in the handbook; I  also admire his remarkable knowl-
edge.” In Joanna Katarzyna Gidek’s opinion “The author’s expertise is astonishing, 
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exceptional and in-depth, which results in the style and vocabulary of the book.” Thus, 
Beata Stanisława Grzelec in a way sums up all the opinions: The author himself is an 
extraordinary and multidimensional personality.” Karolina Anna Jędrzejak makes 
“my obeisance to Professor for creating the work.”

For a professor to become an author, it is necessary to be a researcher first. He 
must search for truth as a touchstone of the scientific knowledge so after announc-
ing it others, especially students, could acquire it, too. The position of a researcher 
who announces the results of his work depends on their originality and cognitive or 
(and) practical utility. “It is better to suffer defeat – Herman Melville believed – be-
ing original that achieve success thanks to imitation.” Being well-thought of because 
of its originality, biojurisprudence encourages a contemporary person to consider 
not only the meaning of their own life but also their relationships with other mani-
festations of life. Biojurisprudence, in its transdisciplinarity, has the advantage over 
the specialized narrow-mindedness of those who call themselves experts. As Nicho-
las Butler ironically summed it up “An expert is someone who knows more and 
more, until finally they know everything about nothing.” In order to avoid that, my 
life’s philosophy is different; it can be found on my website.

Olimpia Anna Nowak noticed accurately that an author should, most of all, con-
vince the recipients to his opinions, not forcing the reader to accept them. She says: 
„By so doing the author proves that he does not treat the reader as a puppet, who 
must agree with his every word. Not at all. The author, through his monodrama (sic!) 
teaches us that we must think ourselves and understand.” Marlena Barbara Nowo-
ryta wrote: “I would like to express my admiration for the author, Professor Roman 
Tokarczyk, who I had the pleasure to meet during lectures... Professor proved him-
self as a prominent lawyer and philosopher with vast knowledge and experience, be-
ing able to arouse the students’ interest in the field of philosophy; he is, at the same 
time, an extremely kind and warm person.” In this way, almost imperceptibly, we have 
reached opinions on the author of the reviewed book as a university teacher.

In his moving review Andrzej Janus addressed me as a university teacher. He 
wrote: “Dear Professor, the way how you run your lectures, how fabulously you play 
with words, how good you feel in the lecture hall as a speaker talking about such so-
phisticated questions as the theory of law is completely impossible to understand to 
me. When I happen to read the book I can see you in front of my eyes as if you were 
there. This shows how much of yourself you put in that book.” Dorota Joanna Sku-
za wrote: “Tokarczyk, the Scholar, has a very interesting biography, which emanates 
with incredible experience of a wonderful lawyer and philosopher. The knowledge 
which Professor passes on to students during lectures is really impressive. Professor 
transmits knowledge to students in an extremely accessible way – I left the lecture 
hall delighted by the wisdom and professionalism of the Scholar.” Marcin Krzysztof 
Skuza, in turn, noticed that the professor “During classes he proved to be a man 
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who gives away a lot of knowledge and is able to pass even the toughest issues in 
a very easy way.” “He is one of few lecturers who let the students speak and allow to 
ask questions,” added Damian Paweł Sęga.

“I wish we had more classes with Professor,” writes sorrowful Marzena Grażyna 
Libera, “as he can both present the image of the three fields of knowledge and run 
classes in an absorbing way, full of flair, humor and interesting associations. The very 
possibility of asking questions on the first lecture proved that Professor Tokarczyk is 
not a boring teacher but one who is open to cooperation with students and expects 
remarks and discussion.” Magdalena Leśniak suggests: “Professor has great passion 
for his academic teaching. He is a man of great caliber – a prominent scholar and 
erudite. His publications constitute an event for those interested in the field of the phi-
losophy and the theory of law. Professor is an unquestionable authority in this field.” 
Anna Maria Jedlińska shared a similar opinion. Again, sensitive and curious Dorota 
Joanna Skuza: “ I have never met such a person. I have never met such an authority, 
who made me think of the sense and meaning of existence. In the review of my book, 
Mateusz Nerka, next to his opinion on me, included beautiful wishes: “I am happy to 
have the chance to attend your lectures – you sensationally complete the book with 
yourself. It is one of those Works which splendidly show your personal attitude to the 
world, your sophisticated sense of humor and extraordinary intelligence... I wish you 
joy, which sees beauty in small things. Hope, which does not fade away, when dreams 
seem too far. Peace, which calms when everything else throws you off balance. Faith, 
which gives support when you feel helpless. And, what is most significant, I wish you 
to stay Yourself.” Well, I thank Mateusz very much indeed for wise wishes and, from 
the bottom of my heart, I wish the same to him. I am glad that my Students perceive 
the great value of good education, even for the sake of the education itself, since it is 
property which cannot be taken away from an educated person. Those who grumble 
about the high costs of higher education should realize that the price of ignorance is 
much higher. As a teacher I know that while teaching others I do learn myself, too. 
I realize that admonishing others is much easier than yourself. I know that being 
aware of the fact that our knowledge is limited constitutes the most certain constitu-
ent of the knowledge. I realize that a thing well-done is of greater value than a well-
said or well-written one. I know that, most of all, it is the deeds that are evaluated 
and judged, not the offices held. I know that we all crave for perfection, but it could 
be achieved, however unfeasible, if there was no possibility of subtracting or adding 
anything. For there must not be any predefined or imposed limits to people’s aspira-
tions. With no grumbling about my fate I will finally mention that teachers, since 
time immemorial, have been given too big trust and too little remuneration (even at 
private universities). But it is not an opinion of mine!

As the author of Academic Anecdote Anthology, published threefold, I will em-
phasize that only those who can laugh at themselves do not suffer from the lack of 
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entertainment. „Nothing reveals the real character of a man more than a joke that 
touches himself ” - noticed Georg Christoph Lichtenberg right on the mark. An 
indication of a serene soul is the ability to laugh at yourself. In this ability I see joy 
and strength to respect others. However, I do not mention here any anecdotes about 
myself, as some of the Reviewers suggested, as they will be found in the already 
mentioned Anthology. Obviously, the reviewed book of mine, just as any other pub-
lication, does not exhaust the subject. I hereby share Mateusza Grot’s opinion, who, 
in his very good review, quotes Montesquieu’s words: „When writing, one shall not 
exhaust the subject so there is nothing left for the reader Thus, it is not about the 
people reading only, it is about them thinking.”

Roman Andrzej Tokarczyk






