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INTRODUcTION

The second issue of the Annuals No. 17, which is in your hands just like the 
first one, appears entirely in English. I hope that the goal that the Editors set up to 
increase the internationalization of the journal has been achieved at least in part. 
I am convinced that thanks to this, the influence and recognition of the Annuals 
of Administration and Law will be even greater, because in science of the 21st 
century well-thought, real internationalization of the journal and more broadly 
science (which is not easy in legal science) becomes a prerequisite for success  

– a constantly growing number of citations, which in turn determines the place in 
the ranking of scientific journals. As the editor-in-chief of the Annuals I am very 
glad that thanks to the support of the Ministry of Science and Higher Education 
we succeeded in publishing two more issues entirely in English. Apart from 
the obvious benefits resulting from the increase in the scope of impact of the 
Annuals, certainly such publications will strengthen our position on the market 
of scientific journals and will significantly increase the chances of obtaining 
additional points during the next parameterization of the Ministry of Science 
and Higher Education. The ministerial questionnaire, which the Editorial Board 
will complete, contains a lot of questions about publications in foreign languages. 
The points are allocated for everything. Therefore, as Editors we must come 
across such solutions. On the other hand, it seems necessary to maintain a certain 
balance. Especially in legal sciences very specific institutions within the given 
legal system are very often analyzed. Thus, Polish scientists very often present 
issues that are not of interest to scientists from other countries. Therefore, in the 
following issues the articles will be published not only in English. Perhaps in the 
future, the Editors will be able to publish such an issue but no faster than in two or 
three years. It is worth noting here that the language of the abstracts of particular 
articles is strictly defined by our publishing standards. If the article is published 
entirely in Polish then the abstract and key words are always published in English. 
On the other hand, in the case of publishing an article in a foreign language in the 
Annuals of Administration and Law the abstract and key words always appear, 
irrespective of the language of publication, in English and additionally in Polish. 
It seems to be the most logical and reasonable solution.

The second issue of the Annuals of 2017 is as always very rich in content, 
although this time it covers only four thematic sections: articles, reports, reviews 
and a chronicle. This makes it possible to find not only articles with a very 
broad spectrum of topics, but also reports from conferences and other scientific 
events, as well as reviews of book publications and a synthetic overview of the 
achievements of employees of the Institute of Administration and Law of the 
Humanitas University  in Sosnowiec in 2017.
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Traditionally, articles dominate in the Annuals. This time, articles in the field 
of public international law and European Union law are exceptionally represented 
in large numbers. They are divided into two parts entitled: Institutionalization 
of cooperation in the transatlantic space and legal and economic aspects of the 
functioning of the European Union.

In the first part, it is worth paying attention to an article devoted to American-
Asian relations in the era of the administration of US President Donald Trump. 
This text is a very interesting attempt to analyze the consequences of the 
announcement of a fundamental change in US foreign policy after taking office 
of the 45th President of the USA by Donald Trump on 20 January 2017. The 
authors gave an answer to the question about the political strategy of President 
Trump and whether he will implement it and how the allies will respond to it. 
Considerations of institutional and functional nature were put by the authors 
in the economic reality while analyzing economic indicators of the USA and 
selected countries of the Pacific region and China (declaring the will to replace 
the USA in the region and in the world). They also positively verified the thesis 
that the way of conducting US foreign policy will not affect the density of real 
US relations with their allies in the transpacific space. In their opinion, what 
will change in the short and medium term will be the increase in the costs of 
conducting foreign policy by the US. On the other hand, the broader dimension 
the American alliance with the countries of East Asia and South-East Asia will 
survive the turbulence in US policy because despite its position, China is not  
a competitive partner able to replace the US.

The next part devoted to the legal and economic aspects of the functioning 
of the European Union brings a lot of interesting publications. One of them is 
a study devoted to the trade relations of the European Union with the countries 
of West Africa in the light of the Economic Partnership Agreement (EPA), in 
which the authors presented the benefits and costs of the Economic Partnership 
Agreements (EPAs) and the implementation of the trade liberalization principles 
they envisage for West African countries in the light of their trade relations with 
the countries of the European Union. The analysis conducted by the authors 
did not give unambiguous results, but the ones that received indicate that the 
answer to the question ‘will it be more advantageous for the countries of West 
Africa to be with or without EPA?’ depends on the economic situation (status) of 
the given country. As for Least Developed Countries, the option ‘without EPA’ 
seems to be the most favorable, while non-LDC would benefit from implementing 
this agreement. Worth noting is also the text in which the author attempted to 
determine the position of the European Union in a new global system of research 
and development activity (R&D), in which dynamically developing East Asia 
became the leader. The main research problem of the study is, as the author 
points out, a comparative analysis of the European Union R&D potential against 
the Asian and US centers, in order to identify problem issues in the EU R&D. 
This analysis led the author to conclude that there is a steady progress in building 
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the potential of European Union R&D, which is the third largest center of global 
R&D. However, against the background of East Asia and the United States, the 
pace of changes in EU R&D is far too low, and consequently the EU distance is 
increasing, especially to the Asian center, but also to the USA. This means that 
it is necessary not only to significantly accelerate R&D in the European Union, 
but also to appropriately direct this process, primarily towards the activation of 
the business sphere.

As usual, the Annuals present texts devoted to broadly understood issues of 
public law. The text in which the author analyzes the solutions adopted in the anti-
terrorist law passed by the parliament in June 2016 and indicates the regulations 
that raise the most doubts is worth paying attention. In her very interesting 
study the author points out that the issue of terrorist threats, which is one of the 
most serious threats to national security, is a matter of concern for many state 
bodies and institutions, and the effectiveness in combating terrorism depends 
to a large extent on the coordination of their activities. At the same time the 
author emphasizes that increasing the competence of state authorities in this 
area cannot lead to disproportionate restrictions on the exercise of freedoms and 
rights by citizens. The article devoted to the effects of the involvement of self- 
government employees in the local election campaign is also worth noting. As 
the author of this elaboration rightly points out many self-government employees 
are involved in the election campaign, often violating the principles of ethics, 
human integrity, and even the applicable law. Therefore, the author after a short 
presentation of various types of behavior of self-government employees that can 
be dealt with in the fight for local authority and the indication of the provisions 
to be infringed upon by certain behavior, analyzed the possible consequences of 
such a breach.

In the current issue of the Annuals, private law issues could not be missing. 
It is represented by a very current and extremely interesting cognitive article 
devoted to the issue of the right to strike in the health service. The author presents 
in it a specific situation of the right to strike for health care workers. The law on 
the resolution of collective disputes prohibits the right to strike because of the 
need to protect human life. In the absence of this threat, this law limits the power 
to strike for doctors, nurses and medical personnel although ILO and Council of 
Europe collective labor standards ensure that medical personnel have the right to 
defend their economic interests.

In order to adapt Polish law to international standards, the author presents 
the original concept of virtual strike, which is not subject to legal restrictions. 
According to this concept, the decision to strike would not result in the striking 
medical staff ceasing to perform work and would not be associated with the loss 
of the right to remuneration for ongoing work.

On behalf of the Editorial Board, I would like to thank the reviewers: prof. dr hab. 
Joanna Nowakowska-Małusecka (University of Silesia), prof. dr hab. Wojciech 
Staszewski (Catholic University of Lublin), prof. dr hab. Piotr Ruczkowski (Jan 
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Kochanowski University in Kielce), prof. dr hab. Leszek Mitrus (Jagiellonian 
University), prof. dr hab. Krzysztof Stefański (University of Lodz), prof. dr hab. 
Henryk Ćwięk (Jan Długosz Academy in Częstochowa), prof. dr hab. Robert 
Socha (University of Dąbrowa Górnicza) for undertaking the effort of review 
and for detailed and favorable substantive comments contained in reviews, which 
significantly affected the substantive content of the Annuals presented.

I would also like to express my conviction that this publication will be 
welcomed by various groups of readers interested in presented problems and 
will allow everyone to see how diverse and complex the legal-administrative  
 issues are.

Maciej Borski
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USA-ASIA RELATIONS IN THE TIME  
OF TRUMP’S ADMINISTRATION

INTRODUcTION
What will be scrutinized in the paper1 is the consequences of D.J. Trump’s 

announcements of a fundamental change in the US foreign policy after he became 
the 45th President of the United Stateson January 20, 2017. President Trump’s election 
campaign slogan “America First,” along with the declaration that it will be „the 
major and overriding theme,” underpinned in the inaugural speech, constituted the 
foundation of his political strategy,2 which cannot be treated as coherent, however, 
as it was undermined very quickly. Thus, the subject of the analysis is the meanders 
of the strategy and the policy, since they comprise the reality3. The starting point of 
the analysis are both the President’s announcements (always official due to the office 
held) and the facts, i.e. the decision of the new administration on the termination 

∗ Prof. Ph.D, SGH Warsaw School of Eonomics. 
∗ Prof. Ph.D., SGH Warsaw School of Eonomics. 
1 The paper is a part of a statutory research project carried out by the SGH Department of Global Economy.
2 More in: America First Foreign Policy 2017, https://www.whitehouse.gov/america-first-foreign-policy  
[acess: 24.06.2017]. 
3 Of course, there are many speculations about Trump’s future at the president’s office (including photos from 
the office in the impeachment formula and potential policy changes), the status quo, however, is conidered as  
a rational starting point for the study.
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(January 23, 2017) of the Trans-Pacific Partnership (TPP)�. The real significance of 
the contract (from the point of view of both the parties and the world) is evidenced 
by the fact that in 2015 TPP accounted for 24% of world trade,5 while the political 
weight of the participants (though not quantifiable) is even higher6. However, the 
weight of both declarations and actions was undermined within less than 11 months 
since the President’s first statements. From this point of view, great importance is 
attributed to the President’s November visit to five Asian countries and his speech 
at the APEC summit (10/11/2017). In Remarks at APEC CEO Summit, he included 
the following: „... I’ve had the honor of sharing our vision for a free and open Indo-
Pacific – a place where sovereign and independent nations, with diverse cultures 
and many different dreams, can all prosper side-by-side, and thrive in freedom and 
in peace. ... Today, I am here to offer a renewed partnership with America to work 
together to strengthen the bonds of friendship and commerce between all of the 
nations of the Indo-Pacific, and together, to promote our prosperity and security. At 
the core of this partnership, we seek robust trade relationships rooted in the principles 
of fairness and reciprocity. When the United States enters into a trading relationship 
with other countries or other peoples, we will, from now on, expect that our partners 
will faithfully follow the rules just like we do. We expect that markets will be open 
to an equal degree on both sides, and that private industry, not government planners, 
will direct investment.“7 The aforementioned quotation suggests that, concerning 
the Asian policy,the USA travelled from Pivot to Asia, through neo-isolationism, 
towards the India-Pacific (Post-Pivot)strategy within a year8.

Therefore, the question of what the US policy is / will be like is to be answered. 
Another question arises further as a derivative of the aforementioned one, 
concerning the impact of various signals sent by the US to its strategic partners 
in Asia on the foreign policy. The study comprises the importance of voluntary 
(political decisions) and non-voluntary (economic connections) factors affecting 
the development-maintenance-change of the interstate and transnational ties. 

The thesis that the implementation of the foreign policy by the American 
administration will not affect the density of real US relations with their allies in 
the Trans-Pacific area will be verified.  From this perspective, both the policy 
of neo-isolationism and the post-pivot of Trump’s administration is and (should 
it be continued) will be counter-targeted. At the same time, the current policy 
(both through the program and the measures taken) will significantly downgrade 
� A plurilateral agreement regulating trade rules, concluded on 5/10/2015 by twelve countries in the Asia-Pacific 
region. The parties are: Australia, Brunei Darussalam, Chile, Canada, Japan, Malaysia, Mexico, New Zealand, 
Peru, Singapore, USA and Vietnam.
5 The US makes up 60% of the GDP of the group of the “12” original TPP countries, but the total GDP of the 

“11” is still USD 12.4 trillion.
6 For example, France, the United States and the United Kingdom (aside from Brexit), i.e. TTIP entities, belong 
to the  group of five permanent members of the Security Council.
7 White House, Remarks by President Trump at APEC CEO Summit, Da Nang, Vietnam, November 10, 2017,  
https://www.whitehouse.gov/the-press-office/2017/11/10/remarks-president-trump-apec-ceo-summit-da-nang-
vietnam [access: 29.11.2017].
8 P.M. Cronin, Trump’s Post-Pivot Strategy, The Diplomate, Nov. 11, 2017, https://thediplomat.com/2017/11/
trumps-post-pivot-strategy/ [access: 29.11.2017].



ANDżELIKA KUźNAR, JERZY MENKES, USA-ASIA RELATIONS IN THE TIME... 17

the US position, exacerbate destabilization and reduce security at regional level 
(as far as the analysis is concerned, mainly in the South-East Asia), as well as 
diminish the level of global security.

On one hand, the possibility of a real change in the American foreign policy 
is questioned, on the other hand, however, great importance is attached to the 
consequences of the inconsistent and mutually contradictory statements and 
decisions made by the President and his administration, the influence they have 
on the level of trust in the US, as well as the values, and methods, and tools 
for practicing politics they represent. From this point of view, “America First” 
slogan does not constitute an empty voice of neo-isolationism9.

An attempt to replace multilateral (WTO) or plurilateral (TPP) cooperation 
with bilateral agreements – President Trump’s dream and postulate – seems 
unrealistic due to time. It is difficult to predict how long the negotiations 
would take and what normative-institutional order should be applied during the 
transition period (from WTO to bilateral agreements).

THE ASIAN OPTION IN US POLICY
Since the end of World War II, the United States, sparing neithereffortnor 

resources, has built up its sphere of influence in the East and South-East Asia 
and in the Pacific region. In order to assure (to a significant extent) the country’s 
presence, the USAused to stop communism (initially the USSR along with vassals, 
then the USSR and China, and the runners-up for regional rule, e.g. Vietnam), 
as well as replacethe retreating allies and displaced those who wanted to remain 
(the US replaced Great Britain and the Netherlands, and de facto displaced 
France). At the same time, it was not the country’s intention to build a global 
empire. In its global commitment the United States sought to ensure stability in 
the world – instability (and unpredictability) was perceived as the main threat to 
security and justice. Retaining stability, however, was not supposed to prevent 
fostering desirable values, and freeze the undesirable state in international and 
internal relations. The USA – a country created on the foundation of striving 
to provide every citizen with basic human rights and freedoms and the rule of 
law, while advocating free trade and ensuring justice and peace in international 
relations – favored the establishment of governments sharing these values and 
the construction of international order based on them, which was manifested in 
9 While using the slogan – even if not being aware of its roots or the consequences in so doing – he refers 
directly and inextricably to its authors and its first use, when the slogan appeared on the banners of America First 
Committee (AFC) – an organization of over 800,000 members, based on Nazi ideology and anti-Semitism   (More: 
B. Bennett, “America First“,‘ a phrase with a loaded anti-Semitic and isolationist history, Los Angeles Times, 
January 20, 2017, http://www.latimes.com/politics/la-na-pol-trump-america-first-20170120-story.html [access: 
12.05.2017]. The AFC acted against US accession to World War II. The AFC nationalism decided on its ideo-
logical alliance with Nazi Germany. The fact that D.J. Trump referred to AFC does not constitute a retreat from 
President Obama‘s policy, but it is a retreat from Presidents Wilson and Roosevelt’s policies, it is a rejection of 
the values for which American citizens fought and were killed on the fronts of WW I and WWII, and it is aimed 
against their victims. Lt. R. Sales, The story of America First. The Men and Women who opposed U.S. intervention 
in World War II, Praeger, London 2003.
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messianism, always markedly present in American politics.At the same time, the 
US propagated these values with varying intensity, which was determined by 
both ideological considerations and pragmatism10. On one hand (up until the era 
of President Carter), the US recognized that temperance should be maintained 
in fostering human rights abroad, as human rights-based governments should 
be established by societies that share these values, they should not be brought 
from outside11. On the other hand – at least since the end of World War II  
–while confronting the USSR, the US supported the anti-communist governments 
governed by tactical considerations („Sumner Welles, once said «Somoza’s  
a bastard!» And Roosevelt replied, «Yes, but he’s our bastard»”)12. The US in the 
Asian region strived for stopping communism – replacing the allies, not wanting 
to take their place or follow their policies, but protecting themselves and their 
allies from the decolonized territories being taken over by the regimes supported 
by the USSR or China.

Countries in this sphere of influence were to be the beneficiaries and co-
authors of regional and global stability. They were supposed to be countries 
with a market economy. The US supported them in actions for the benefit of 
democracy and the rule of law, as well as respect for human and minority rights.

The scale of the American involvement in the region may be borne out by the 
personnel costs13 incurred to gain and maintain the position in the region (more 
quantifiable and comparable than the material costs). While in World War II14  
a total of 407,316 American soldiers were killed, in the Euro-Atlantic war theater 
there were as many as 183 588,15 and in the war on the Pacific, the Korean War, 
52,516 soldiers were killed and 92 134 were injured, whereas in the Vietnam 
War16 58 152 were killed and 313,000 were wounded.

Regardless of whether the US, its foreign policy,followedthe Wilsonian 
ideology in – based on a deep faith in the “inherent” good of man, and carried 
out a collective security mission (as a tool to maintain “natural peace” between 
countries), or tried – following the realists – to protect peace and balance (in  
a world where the state is not inherent), cooperating with allies and moderating 
10 President Trump’s words sounded even stranger in the Korean Parliament, as he said „...Here, the strength of 
the nation does not come from the false glory of a tyrant. It comes from the true and powerful glory of a strong and 
great people – the people of the Republic of Korea – a Korean people who are free to live, to flourish, to worship, 
to love, to build, and to grow their own destiny. In this Republic, the people have done what no dictator ever could 

– you took, with the help of the United States, responsibility for yourselves and ownership of your future. You 
had a dream – a Korean dream – and you built that dream into a great reality.” Remarks by President Trump to 
the National Assembly of the Republic of Korea, November 07, 2017, https://www.whitehouse.gov/the-press-of-
fice/2017/11/07/remarks-president-trump-national-assembly-republic-korea-seoul-republic[access:  1.12.2017]. 
11 This point of view was shared with Great Britain.
12 https://en.wikiquote.org/wiki/Talk:Franklin_D._Roosevelt [access: 10.06.2017].
13 See: Louisiana State University’s statistical summary of major American wars,https://web.archive.org/
web/20070704173545/http://www.cwc.lsu.edu/other/stats/warcost.htm [access: 12.05.2017]. 
14 53,000 soldiers died and 204 thousand were injured in the battles on the fronts of WWI.
15 M. Clodfelter,Warfare and Armed Conflicts – A Statistical Reference to Casualty and Other Figures, 1500–
2000, McFarland, 2002, s. 584-591.
16 G. Emerson, Winners and Losers:Battles, Retreats, Gains, Losses and Ruins from Long War, New York, Ran-
dom House 1976.
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conflicts with antagonists, it was the US own strength that constituted the 
instrument of desirable stability in the world. The dispute between the idealists 
and the supporters of the national interest was significant for the States, but, 
paradoxically, it did not cause turbulence in the world. The similarities can be 
noticed while comparing of the values   and objectives of two US Presidents: 
Wilson and Nixon17. At the same time, the United States has never sought to 
build a monopolar order (an empire) or maintain a bi-polar one. What constituted 
one of important steps into attempting to change the bi-polar order was, apart 
from the policy of strengthening European integration, opening (from 1969) to 
China – triangulation of relations with the Soviet Union (USSR).

It can be assumed that the US, in the post-World War II period,managed 
its resources reasonably, as far as the activities on the international  front are 
concerned, distinguishing states and circumstances in which their direct 
participation was necessary from those in which it was(only) helpful. In the 
long term, the country proved to be relatively effective in avoiding antagonizing 
protagonists (allies) and the antagonists evolving into enemies. Owing to that, in 
the ongoing strategic game, the US increased the number of „fields” (countries / 
actors / issues) where it was possible for the country to take actions, reducing the 

„fields” which its antagonists had the access to18.
The US strategy in such a game was cautious, but its effect was to „force” other 

players (especially the antagonists and enemies) to act with restraint. Despite 
the lack of security and stability, the world in the years 1945-2017 avoided  
a global conflict, thanks to, among others, the United States making international 
commitments and both the allies and the strategic interests areas staying under 
the umbrella of the US19. Such  policy, however, did not release neither the US 
nor the world from dilemmas. Maintaining peace by „holding the umbrella” over 
the allies is based on their taking responsibility for themselves – therefore they 
bear security costs along with the US. The „umbrella” over areas of strategic 
importance for the USA is „kept for free”. As a consequence, as part of political 
realism, the allies paid for what the non-allies got for free, which strengthened 
the temptations and encouraged “a fare-dodger”attitudes. 

Obviously, the above-mentioned comparison was not made to prove that, from 
the American point of view, Asia was more favored than Europe, but it shows 
that in Europe the US has used multilateral instruments, whereas in Asia both 
the intention and the possibility of conducting policies other than unilateral are 
significantly smaller. The US, in the face of existential menace to the allies in 
Europe, did not spare strength and resources to defend them against the threats 
17 H. Kissinger, Dyplomacja, Philip Wilson, Warszawa 1996, p. 775-778.
18 Therefore, the chess strategy was used, although the US avoided the “zero-one” game in the strategic perspecti-
ve, preferring the benefits of the “win-win” game.
Posiłkowano się więc strategią szachów, acz w perspektywie strategicznej USA unikały gry „zero-jedynkowej” 
preferując korzyści z gry „win-win”.    
19 Any attempt to roll up the umbrella only raised the costs of restoring the status quo ante, as it was in the case 
of defending South Korea against aggression on the part of North Korea, or defending Kuwait after the annexation 
by Iraq.  
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posed by the USSR. However, after the end of the Cold War and the collapse of 
the USSR, when regional security in Europe reached the desired level, and the 
allies, consuming their security dividend, did not show willingness to participate 
in global security actions, the USA was forced to respond to threats to both its 
own and global security at its source. If  the sources of nuclear threats to the 
US and their allies after 1989 are located in North Korea and Iran, i.e. countries 
that both reject the nonproliferation regime and acknowledge armed aggression 
(including international terrorism), if this is a region of significant instability, 
radiating on closer and further surroundings, it would have been necessary for it 
to be taken special care of by the USA. 

In this situation, the „pivot to Asia,”proclaimed by the administration of 
President Obama, could not come as a surprise. This was how  the regional 
and global policy of the USA in relation to the Asian region was defined for 
the purposes of the language of propaganda20. The term allowed to conceal the 
military-defensive nature of the reactivity of the US presence in the region – and 
to emphasize the positive nature of motivation in the form of recognizing the 
growing importance of the region.

In the USA, a policy of attributing a higher (as compared with the past)weightto 
the relations with Asian countries was developed and announced. There was 
to be a shift in priorities, which, while maintaining a constant sum of weights, 
reduced the importance of Europe21. This policy, planned for more than 60 years, 
was supposed to mean the relocation of resources – leaving behind in the (entire) 
region of Asia the resources used in the Iraq and Afghanistan wars. For in this 
region, countries with significant military capabilities (including the nuclear ones) 
are adjacent to each other and refuse to accept the status quo. From the point of 
view of their participants, conflicts and situations threatening the international 
security used to remain within the borders of the bloc (USSR versus (communist) 
China, (communist) Vietnam versus (communist) Cambodia) and these regional 
specifications, according to which what separates is more important than what 
unites, remain22.

What lies at the source of the American striving for economic, military 
and social presence in the Asian region is the belief in the potentially negative 
consequences of the lack of presence in any part of the world. The global 
dimension of the US position requires an ipso facto global presence. At the same 
time, a constant presence is a more effective way of pursuing a policy than being 
present in response to the challenges of a regional or global contenderaiming to 
undermine the position of the US and to build an empire.

20 K. Lieberthal, The American Pivot to Asia, Foreign Policy, December 21, 2011 http://www.foreignpolicy.com/
articles/2011/12/21/the_american_pivot_to_asia [access: 6.06.2017].
21 The sum of US assets in foreign policy is always considered to be equal to one, taking into accountthe changes 
of the values of factors assigned to the respected addressees that make up the sum. 
22 More: E. Czarny, J. Menkes, Różnice modeli integracji i wyników ekonomicznych głównych ugrupowań regi-
onalnych w Europie, Azji i Ameryce, [in:] K. Rybiński, Azja w gospodarce światowej. Wyd. Uczelni Vistula, 
Warszawa 2012, p. 169-191. 
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The aforementioned policy was rejected by President Trump. The new US 
strategy in the Asian-Pacific region was to protect the interests of the USA  

– primarily the economic ones, and lead to a parity of security expenditures 
between the US and the allies. According to Trump, the policy of his predecessors 
(not only the Obama administration) has resulted in the growth of power of other 
states at the expense of the USA. The Pivot to Asia policy was to be replacedwith 
the policy of protecting and supporting US economic and political interests. 
President Trump’s message, his assessment of the US’s links with its strategic 
partners in Asia (and not only) was unambiguous and negative. The US opened 
its market for goods from these countries, which was not reciprocated by the 
access to the other party’s markets, and US expenditures in human and material 
resources were disproportionately high as compared to the costsincurred by the 
allies. The US wanted to change this situation radically. However, a strategic 
challengearouse, which the country had to face soon.The challenge was the 
North Korean nuclear potential being replenished with the hydrogen bombs (the 
explosion in the test of September 3, 2017 had a power of 60-80 kilotons TNT)23 
and North Korea obtaining the ability to attack the US territory with the use of  
unconventional charges (strategic missiles and technological potential allowing 
for placing a nuclear charge on the head – the miniaturization of the charge). 
Then, North Korea announced deliberately the fact of being in possession of 
such military potential. Undoubtedly, many factors decided on the North Korean 
authorities’ political decision to demonstrate the potential and to be exposed toan 
increase in UN sanctions, the criticism of their allies (China and Russia) and 
the exacerbation of relations with the USA, South Korea. and Japan. However, 
what was undoubtedly important in this case was the rejection of the agreement 
with Iran by Trump’s administrationand their proclamation of neo-isolationism, 
as well as the overthrow of the authoritarian regimes in the Arab world. North 
Korea wanted to send a message that in defense of the regime it is able to attack 
the „sanctuary” – being the US territory. In this situation, the US, as quickly as it 
announced the retreat from Asia, began to return to Asia, to the strategic alliance 
with Japan, South Korea, Australia and New Zealand. 

However, what could be notices was a change in the terminology with regard 
to the region mentioned above, “Asian-Pacific” being replaced by“Indo-Pacific,”2� 
which, of course, may well express an aversion to the terminology of the Obama 
administration, but such perception of the change is only superficial. During 
his Asian trip, however, President Trump also recalled an even strangerand 
older institution – namely the strategic quadrilateral alliance of the USA, Japan, 
23 Norsar, 2017.09.12, The nuclear explosion in North Korea on 3 September: A revised magnitude assessment, 
https://www.norsar.no/press/latest-press-release/archive/the-nuclear-explosion-in-north-korea-on-3-september-
2017-a-revised-magnitude-assessment-article1548-984.html [access: 10.11.2017].
2� The author of the term was Gurpeet S. Khurana, a naval officer, but the author himself stated that: „The term 

‘Indo-Pacific’ refers to the maritime space comprising the Indian Ocean and the western Pacific. Littoral to it are 
the states of Asia (including West Asia/ Middle East) and eastern Africa.” (see. S. Khurana, Security of sea Lines: 
Prospects for India-Japan Cooperation, Strategic Analysis Jan-Feb 2007, Vol. 31, No. 1, s. 139). In the context of 
Trump’s strategy, this definition indicates that the President either does not know the denotation of the name, or 
decided to change it,  remaining with the name.
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Australia and India;25 an institution that has been in hibernation for many years. 
What appears surprising is not the idea itself,26 but the shift in emphasis, namely 
displaying the tasks of the alliance in opposition to China,27 which the US expects 
to cooperate on the North Korean issues28.

What President Trump directly referred to by using the term “Indo-Pacific” 
was the Japanese Prime Miniter, Shinzo Abe’s  idea describing Asia as „Asia’s 
democratic security diamond”. In this new institutional cooperation, India is 
going to be an important participant.29In  this case, however, President Trump 
either did not notice or decided to disregard some important factors covered by 
Abe’s initiative. Forwhat constitutes an important proof of change in the policy 
of America’s Asian allies is Japan’s Minister of Foreign Affairs, Taro Kono’s 
invitation of France and the United Kingdom to cooperate within the proposed 
institution.30It is a political signal to strengthen the cooperation which consists 
in American, Japanese, French and British vessels patrolling the waters of the 
Pacific Ocean to protect the freedom of navigation in international waters since 
May 2017.31The proposal was accepted by the UK, announcing its readiness 
to”back east of Suez,”and so did France32.

Trump’s project, which can be referred to as the „Indo-Pacific Dream” is 
essentially a reaction to „China Dream” – One Belt One Road Initiative33.  
It is to change the rules of trade between the US and third countries so they are 
more favorable for the US and induce the allies to make higher expenditures on 

25 It was an initiative launched by the Australian Prime Minister Kevin Rudd in 2007, in response to China’s 
policy. Była to inicjatywa zapoczątkowana w 2007 r. przez Premiera Australii Kevina Rudda w odpowiedzi na 
politykę Chin.
26 B. Jaipragas, Why is the US calling Asia-Pacific the Indo-Pacific? Donald Trump to ‘Clarify’, 2017.11.07, 
http://www.scmp.com/week-asia/politics/article/2118806/why-us-calling-asia-pacific-indo-pacific-trump-clarify 
[access: 1.12.2017]. 
27 This context was noticed at the beginning of the concept. More: R. Medcalf, The Indo-Pacific: What’s in  
a Name? Brookings October 2013, https://www.brookings.edu/articles/the-indo-pacific-whats-in-a-name/ [access: 
1.12.2017]. 
28 The US Secretary of State R. Tillerson accused China of what follows:„China’s provocative actions in the 
South China Sea directly challenge the international law and norms that the United States and India both stand for, 

...we will not shrink from China’s challenges to the rules-based order, and where China subverts the sovereignty 
of neighboring countries and disadvantages the US and our friends.”; More: N. Gaouette, Tillerson raps China 
as ‚predatory‘ rule breaker, CNN Politics Oct. 19, 2017, http://edition.cnn.com/2017/10/18/politics/tillerson-chi-
na-rebuke-speech/index.html (data accessu 1.12.2017); P. L. Viray, US: We will not ignore China‘s challenge to 
rules-based order, The Philippine Star Oct. 19, 20017, http://www.philstar.com/headlines/2017/10/19/1750399/us-
we-will-not-ignore-chinas-challenge-rules-based-order, [access: 1.12.2017].
29 On the subject of India’s position, see J. Eyal, Japan-India: An Alliance with a difference, The Straits Time Nov. 
7, 2016, http://www.straitstimes.com/opinion/japan-india-an-alliance-with-a-difference [access: 1.12.2017].
30 S. Hayashi, Y. Onchi, Japan to propose dialogue with US, India and Australia,  Nikkei Asian Review 2017.10.25 
https://asia.nikkei.com/Politics-Economy/International-Relations/Japan-to-propose-dialogue-with-US-India-and-
Australia [access: 1.12.2017]. 
31 D. Hutt, The ‚Indo-Pacific‘ Vision: Room For Britain And France? Forbes Nov. 14, 2017, https://www.for-
bes.com/sites/davidhutt/2017/11/14/the-indo-pacific-vision-room-for-britain-and-france/#a6eeff843827 [access: 
1.12.2017]. 
32 D. Scott, French maritime Strategic thought on the Indo-Pacific, Center for International Maritime Security 
2017.03.31 http://cimsec.org/french-maritime-strategic-thought-on-the-indo-pacific/31742 [access: 1.12.2017]. 
33 P.M. Cronin, Trump’s Post-Pivot Strategy, The Diplomate Nov. 11, 2017 https://thediplomat.com/2017/11/
trumps-post-pivot-strategy/ [access: 29.11.2017]. 
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implementing the US strategic objectives.
To sum up, the new order and the new region are to end the era of trade 

imbalance (which Trump deems to be unacceptable) and begin competing “on 
fair and equal basis”. As far as the economic sphere is concerned, the US will 
take measuresagainst the infringement of the competition rules through dumping 
and subsidies, it is also the country’s intention to protect intellectual property3�.

EcONOMIc cONDITIONS
THE THEORETICAL PERSPECTIVE

The basic premise of the analysis is that enterprises (each separately), while 
making the decision to go outside (in relation to the domestic market),  start 
from heading towards a market similar to one they are currently operating in.35 
One of the factors affecting convergence (apart from the civilizational circle) are 
similarities in the level of socio-economic development verifiable on the basis of 
HDI (the index of socio-economic development with a high level of aggregation) 
and the index of freedom – indicating the condition of civil society and the social 
policy development prospects36.

We are convinced that the readiness to absorb in the exchange will 
determinethe maintenance of bonds (outweighing the readiness to create new 
ones). The relationship between the similarity of the standard of living and the 
intensity of trade links between regions was demonstrated by Markusen,37 who 
accepted (as well as Linder did) the income per capita as a determinant of the 
standard of living. Our conclusions are in line with Markusen’s results, in our 
case, however,  the basis for making comparison of the level of life are data with a 
higher significance than those used for formulating the model (and thus departing 
from the intuitiveness of the theory towards reinforcing its verification). The 
complementarity of the economies of the indicated countries is deepened with 
the evolution of their features – as indicated by the volume of trade in knowledge 
products among them38.

3� „In the process of your economic development, you’ve sought commerce and trade with other nations, and 
forged partnerships based on mutual respect and directed toward mutual gain. ...At the core of this partnership, we 
seek robust trade relationships rooted in the principles of fairness and reciprocity. When the United States enters 
into a trading relationship with other countries or other peoples, we will, from now on, expect that our partners will 
faithfully follow the rules just like we do. We expect that markets will be open to an equal degree on both sides, 
and that private industry, not government planners, will direct investment. Unfortunately, for too long and in too 
many places, the opposite has happened. For many years, the United States systematically opened our economy 
with few conditions. We lowered or ended tariffs, reduced trade barriers, and allowed foreign goods to flow freely 
into our country. But while we lowered market barriers, other countries didn’t open their markets to us. ... We can 
no longer tolerate these chronic trade abuses, and we will not tolerate them.”  White House... op. cit.  
35 S.B. Linder, An Essay on Trade and Transformation, Almqvist&Wiklsells Boktryckeri AB, Uppsala 1961.
36 G.S. Becker, G. N. Becker, Ekonomia życia. Od baseballu do akcji afirmatywnej i imigracji, czyli w jaki sposób 
sprawy realnego świata wpływają na nasze codzienne życie, Helion, Gliwice 2006, p. 313. 
37 J.R. Markusen, Explaining the Volume of Trade: An Eclectic Approach, The American Economic Review, 1986, 
Vol. 76, No. 5, December, p. 1002-1011.
38 A. Kuźnar, Międzynarodowy handel produktami wiedzy, Oficyna Wydawnicza SGH, Warszawa 2017. 
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THE ECONOMIC PERSPECTIVE
What is analyzed is the indicators depicting the standard of living and 

differences in this regard between the selected highly developed countries of the 
Pacific area (Australia, Japan, South Korea, New Zealand), China and the USA.

The first of the indicators – the Freedom Index, according to the American 
NGO called Freedom House – ranks countries depending on their obeying and 
protecting political rights (PR) and civil liberties (CL). A maximum number of 
points that a state can get in both categories is 100 (points are awarded in 25 
areas, from 0 to 4 in each of them). Moreover, in both categories (PR and CL), the 
countries receive from 1 to 7 points, and the average of both values   is called the 
freedom index and it constitutes the basis for the classification of countries into 
free (1.0-2.5), partly free (3, 0-5.0) and without freedom (5.5-7.0). In the group 
of analyzed countries, China is rated very poorlyas it comes to the category of 
civil liberties and – even lower – in the category of political rights. As a result, 
it is classified as a country without freedom, whereas all the remaining ones are 
classified as free (Table 1).

Table 1. The degree of observance and protection of political rights  
and civil liberties in selected countries in 2016.

Country Political rights 
indicator

Civil liberties 
indicator

the country’s 
classification

Australia 1 1 free
China 7 6 without  freedom
Japan 1 1 free

South Korea 2 2 free
New Zealand 1 1 free

The USA 1 1 free

Note: The indicators assume values from 1 (the best score) to 7 (the worst score). 

Source: Own study based onFreedom in the World 2017, Freedom House, https://
freedomhouse.org/report-types/freedom-world (access: 10.06.2017).

The total number of points obtained in 2016 by the countries selected for the 
study is presented in Figure 1. The results achieved by China are apparently 
different–the country received 16 points out of 100, while the remaining Pacific 
countries scored from 83 (South Korea) to 98 (Australia, New Zealand). Similarly, 
a high score was recorded by the USA (90).
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Fig. 1. TheFreedom Index in selected countries in 2016 according to Freedom House.

Source: As in Table 1.

Another indicator of freedom, developed by the Cato Institute from the USA, 
the Fraser Institute from Canada and the Liberales Institute from Germany, apart 
from personal freedom (such as protection and observance of the law, freedom 
of movement, religion, association, speech, relationship), includes also economic 
freedom (government expendituresg, tax burden, property rights, monetary 
policy, freedom of international trade and economic activity, freedom of foreign 
investment, labor market regulations), which together make up the Human 
Freedom Index (HFI). According to the authors of the HFI index, it constitutes 
is a measure of human well-being. The values accepted by HFI range from 0 
to 10, where 10 stands for more freedom. China, with a score of 5.63, proved to 
differ from the rest of the examined countries significantly. The country’s level 
of personal freedom appears particularly low. (Table 2).

Table 2. Cato Institute Freedom Indicator in chosen countries in 2014.

Country Personal 
freedom

Economic 
freedom

Human Freedom 
Index (HFI)

Place in HFI 
ranking

Australia 9,29 7,93 8,61 6
China 4,81 6,45 5,63 141
Japan 8,67 7,42 8,04 32

New Zealand 9,00 8,35 8,67 3
South Korea 8,57 7,40 7,98 35

The USA 8,79 7,75 8,27 23

Note: Latest data available date to 2014.

Source: Own study based onThe Human Freedom Index, A Global Measurement of 
Personal, Civil and Economic Freedom, 2016, Cato Institute, the Fraser Institute, and 

the Friedrich Naumann Foundation for Freedom. 

Similarly, China differs from the other countries in terms of the value of the 
Human Development Index (HDI). It allows a more comprehensive assessment of 
the level of development than GDP per capita, as it also takes into account such 
areas as health and education. HDI is used, among others,to make comparisons 
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of distance between the poorest and the richest countries. In the 2015 ranking, 
China occupied a rather distant 90th position. Australia is at the very forefront, 
occupyingthe second place, the USA isthe tenth, and the other above-mentioned 
Pacific countries are in the top twenty of the ranking. The value of the indicator  
(on a scale from 0 to 1), for China was 0.738 in 2015, which determine that the 
country belongs to the group of medium-developed countries. The remaining 
ones, all with results above 0.9, are rank among the highly developed countries 
(Figure 2).

Fig. 2. Social development rate according to UNDP in chosen countries in 2010-2015.

Source: Own study based on Human Development Index 2016, http://hdr.undp.org/en/
composite/trends [access: 10.06.2016].

cIVILIZATIONAL cONDITIONS
It is impossible to question the statistically verifiable changes in the social 

behavior of individuals that indicate the culture of violence being displaced by 
the culture of respect for such values   as life, health, and human dignity. The 
number of acts connected with the use of force in the human-human relation, as 
well as the community-community (as a social group) decreases systematically39 
Undoubtedly, one of the sources of change in behavior is the internalization 
of values   in the formula of constraints40. What proves to be conducive to the 
elimination of aggressive behavior is also the reduction in distance as far as 
the sphere of social communication is concerned. The analysis of the causes 
of the outbreak of the Peloponnesian War already indicates that its source was 
Spartans’ fear of the Athenian power – the attack resulted from fear41. This lack 
of trust in the unknown contributes to what is known as the „Hobbesian trap,” 
which is believed to be the cause of the beginning of most conflicts. The above 
mentioned changes in the internalized system of values along with lowering 
the barriers in social communication (cultural exchange of individuals in the 
transatlantic and transpacific space) create such a level of convergence which, 
39 S. Pinker, Zmierzch przemocy. Lepsza strona naszej natury, Zysk i S-ka, Poznań 2015.
40 Na temat natury człowieka szerzej patrz S. Pinker, Tabula rasa. Spory o naturę ludzką, GWP, Gdańsk 25, s. 432 i n.
41 Tukidydes, Wojna peloponeska, Ossolineum, Wrocław 2006. 
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on one hand, facilitates the maintenance of cooperation with the similar, on the 
other, however, hinders the cooperation among the different. Paradoxically, the 
phenomenon might be confirmed by the differences in the “capitalist cultures”�2 
the realization of which has become a way of creating tools and methods for 
transcultural communication. Different capitalist cultures do not preclude 
cooperation based on trust, the lack of cooperation, however,  does not allow for 
building trust in relations with cultures other than the “capitalist” ones.

SUMMARY
The decades of the Cold War – characterized by a state of insecurity, which, 

however, had never transformed into an open east-west armed conflict - created 
an illusion that a clock that indicates 5 minutes to the doom can stand still. 
Nevertheless, the experience was possible because the international order was 
characterized by stability. After the collapse of the USSR and the disintegration 
of the “Eastern Bloc”, the place of threat posed by the confrontation between 
the blocs was taken over by the challenges of the countries that acquired nuclear 
weapons and developed nuclear weapon delivery systems, violating the non-
proliferation regime, as well as by non-state actors (terrorist groups). 

At the same time, some of these countries, namely Iran and North Korea, reject 
the rules of international law and threaten to use force (including unconventional 
weapons) against the territorial integrity and the political independence of 
third countries. International terrorism constitutes a constant threat to peace. 
The global economic order, fresh after the 2008 crisis, is confronted with the 
challenge posed by the power of China and the necessity to define its new role 
and rank in this order. The aforementioned factors (being not the only ones) make 
up the sensitivity of the international order to events and processes that reduce 
stability under the conditions of high level security threats. A number of the 
indicated elements are geographically located in the South and South-East Asia, 
which determines the increase in the significance of the region and the relations 
with countries located therein terms of the international order. The international 
community requires North Korea’s acceptance of the principles and norms of the 
United Nations Charter, or at least the abandonment of aggression as a policy 
tool. The international community needs China, cooperating in the economic 
sphere to implement sustainable development and counteract crises.

It was the importance of the region that decided onthe US pivot to Asia, and it 
has also decided on the intensification and reinforcement of the EU cooperation 
with the countries of the region. Thus the US policy in the transpacific space 
has been monitored and analyzed with greater interest. It raises concern when it 
deteriorates stability in the region and in the world. The reluctance to multilateral 
cooperation, along with the deterioration of the ability to conduct unilateral policies 
�2 Ch. Hampden-Turner, A. Trompenaars, Siedem kultur kapitalizmu. USA, Japonia, Niemcy, Francja, Wielka 
Brytania, Szwecja, Holandia, Oficyna Ekonomiczna; Kraków 2003; J. E. Stiglitz, Globalizacja, PWN, Warszawa 
2004, s. 127-152.
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effectively both constitute a negative contribution of Trump’s administration 
to the international order. President Trump began his term of office with the 
US withdrawing from TPP, rejecting the pivot to Asia policy, undermining the 
US security allied commitments  and challenging agreements related to nuclear 
control (the agreement with Iran). Confronted with the consequences, such as  
a challenge from North Korea, he attempts to develop a new policy, strengthen 
old alliances and build new ones. Regardless of the evaluation of the projects, 
their implementation will prove to be more difficult due to the brutality of the 
reset and,  resulting from that fact,  lowering confidence in the US and the ability 
of the administration to operate in both the international and national space. 
What the region of transpacific, and consequently the rest of the world, needs is 
stabilization. 

Summing up, in the perception of institutions and institutionalization of the 
US ties with their strategic partners, and these partners among themselves, it 
should be remembered that it is not the security community that has resulted 
in civilizational convergence, but it was civilizational similarities that enabled 
the establishment and functioning of this community�3. These similarities are 
immune to immediate impulses and are subject to changes in „long cycles” (if at 
all).�� This means that the American and European alliance with (belonging to 
the Western civilization) East and South-East Asia will survive the turbulence in 
the US policy. The real foundations of this alliance are stronger than the will to 
undermine it. In the face of many challenges, democratic, liberal and pro-human-
rightsEuropean countries (integrated in the EU), North America and South and 
South-East Asianeed one another – hence their cooperation in the transatlantic-
transpacific formula proves to be a necessary one45. It is anticipated that neo-
isolationism in relation to the US strategic partners is only an incident, that 
the US will go back to cooperation with these countries, and that it is possible 
neither to withdraw from the cooperation nor to replace any of them. Regardless 
of China’s willingness to take over the USA’s place in each of these relations 

- especially TTP –the country does not appear a competitive partner46.
In our opinion, what will change in the short and medium term will be the 

cost of conducting the US foreign policy. The USA will “pay more for less”. The 
USA will bear the costs of necessary actions on its own to a greater extent, the 
costs which the allies and strategic partners have contributed to up until now. 
As long as the US presented its own foreign policy as value-oriented, it could 
request that the countries and institutions representing the community of values 
�3 J. Menkes, A. Wasilkowski, Organizacje międzynarodowe. Prawo instytucjonalne, PWN, Warszawa 20017,  
p. 52-53. 
�� F. Braudel, Histoire et Sciences sociales: La longue durée, Annales. Économies, Sociétés, Civilisations 1958, 
No. 4, p. 725-753.
45 R. Kagan, Powrót historii i koniec marzeń, Rebis, Poznań 2009.
46 For the opposite view, see  R. Mukherjee, Commentary: The Indo Pacific, a security diamond, a 10-year 
Quad?, Channel News Asia Nov. 10, 2017, http://www.channelnewsasia.com/news/asiapacific/commentary-the-
indo-pacific-a-security-diamond-a-10-year-quad-9391268 [access: 29.11.2017]. 
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cooperate, also in terms of financial issues. On the US declaring that it conducts 
a policy aimed exclusively at the pursuit of its own interests, it cannot expect 
anyone to participate in the costs – and the US security (in all its dimensions) 
depends, among others, on the military, economic and social stability.
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summary: The analysis includes the possibilities and consequences of changing the 
US foreign policy in terms of cooperation with Asian allies since Trump became the 
US President. The objective of the paper is to answer the question of what the political 
strategy of President Trump is and whether he will manage to implement it, and what the 
reaction of the allies will be in response to it. Institutional and functional considerations 
are settled in the economic reality, analyzing the economic indicators of the USA and 
selected countries of the Pacific region and China (the latter declairing the will to 
take over the USA’s place in the region and in the world). The thesis that the way of 
conducting US foreign policy will not affect the density of the real US relations with 
their allies in the transpacific space is positively verified. What will change in the short 
and medium term will be the increase in US foreign policy costs. In a broader sense, 
the American alliance with the countries of East and South-East Asia will survive the 
turbulence in the US policy. Regardless of China‘s willingness to take the place of the 
US in the aforementioned relations, it does not constitute a competitive partner, able to 
replace the USA.

Keywords: China, the USA, neo-isolationism, pivot, Indo-Pacific

STOSUNKI USA-AZJA W DOBIE ADMINISTRACJI TRUMPA
streszczenie: Analizujemy możliwości i konsekwencje zmiany polityki zagranicznej 
USA dla współpracy z azjatyckimi sojusznikami po objęciu przez Trumpa urzędu 
Prezydenta USA. Celem jest odpowiedź na pytanie, jaka jest strategia polityczna 
Prezydenta Trumpa i czy ją zrealizuje oraz jak na tą strategię zareagują sojusznicy. 
Rozważania o charakterze instytucjonalno-funkcjonalnym osadzamy w rzeczywistości 
gospodarczej, analizując wskaźniki gospodarcze USA i wybranych państw regionu 
Pacyfiku oraz Chin (deklarujących wolę zastąpienia USA w regionie i w świecie). 
Pozytywnie weryfikujemy tezę, że sposób prowadzenia polityki zagranicznej przez 
USA nie wpłynie na gęstość realnych związków USA z ich aliantami w przestrzeni 
transpacyficznej. Tym, co się zmieni w krótkim i średnim okresie będzie wzrost kosztów 
prowadzenia polityki zagranicznej przez USA. W podmiotowo szerszym wymiarze 
turbulencje w polityce USA przetrwa sojusz amerykański z państwami Azji Wsch.  
i Pd.-Wsch. Niezależnie od gotowości Chin zajęcia miejsca USA w tych relacjach, nie są 
on partnerem konkurencyjnym, zdolnym zastąpić USA.  

słowa kluczowe: Chiny, USA, neoizolacjonizm, pivot, Indie-Pacyfik
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WILL ATLANTIC BRIDGE WITHSTAND SHOCKS?

We examine1changes in the Atlantic policy of the United States of President 
Donald Trump, including in particular changes in perception and narrative as 
well as relations with the institutions of the European pillar of the Atlantic bridge, 
namely the European Union and NATO. We take it for granted that both the 
bridge and the institutional links existing within its framework will survive the 
challenges of neo-isolationism and populism, as its foundation is the community 
and continuity of civilization and the real interests of allies who are strategic 
partners. We believe that relations between the US with the EU in the economy 
and in politics, in particular in the security and defense policy (in this area related 
to NATO) will continue regardless of turbulence in the institutionalization of 
economic cooperation resulting in the conclusion or failure of the agreement on 
the discriminatory liberalization of economic cooperation2. At the same time, 
we draw attention to the threats related to the implementation of the pessimistic 
∗ Prof. Ph.D.Collegium of  World Economy SGH
∗ Prof. Ph.D.Collegium of  World Economy SGH 
1 The project was funded with a statutory research at the Collegium of World Economy for 2017 (Managers:  
A. Budnikowski J. Menkes).  
2 The institutional expression of the discriminatory liberalization of EU-US economic cooperation are agree-
ments on trade preferences (RTA – regional trading agreement in accordance with the nomenclature of the WTO).  
Currently, RTAs usually include not only trade, but also other forms of economic cooperation – more on Czarny, 
2013, Ch. 1. RTA opposes multilateral non-discriminatory liberalization of trade and other forms of cooperation 
under GATT/WTO.     
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scenario consisting in the breakup of the transatlantic community. Therefore, 
rejecting the axiom, we analyze the alternative variant. 

We treat the current actions of the US administration as a temporary retreat 
from the post-war strategy and policy of the United States. Even if we consider 
these measures to be short-term, they will affect the long-term change in the parity 
of the potential of the transatlantic partners and their costs of cooperation. 

At the same time, the characteristics and intensity of mutual EU-US relations 
have influenced and influence in a stabilizing way both the internal (socio-
political and economic) order of both partners as well as the world order, which 
makes them unique on a global scale and particularly important both for the 
participants and for the third countries. In the face of these changes, the threats 
to deepen the destabilization of the world order are increasing. 

This study has the following structure. In Part 1, we present the genesis of the 
current state of EU and US relations, deriving it from historical events. In Part 2, 
we write about the position of both partners in the world. Part 3 is devoted to the 
analysis of current relations between the transatlantic partners, that is the state 
during Trump’s presidency, after the suspension, at the initiative of the US, of the 
TTIP negotiations (and the renegotiation of NAFTA and the withdrawal of the 
US from TPP). We finish the study with conclusions. 

THE EU AND THE US AS TRANSATLANTIC PARTNERS
Thirteen United States of America, declaring secession at the General 

Congress on 4 July 1776, pointed to the “laws of nature” as the basis of the 
right to (political) independence. At the same time, representatives of the United 
States of America “solemnly announced and declared”3, that the newly created 
state would respect international law. 

In the Declaration of Independence, the foundations of the socio-political 
system of values not only of the metropolis, but also of Europe as a whole, that 
is the principle of “legitimacy of governments”, were rejected. At the same time, 
the will to preserve civilizational relations with Europe and the community of 
identity were declared. The settlers becoming US citizens in fact descended from 
Europe. Thirteen States identified with the ideas and values of revolutionary 
France and the English Civil War, making them the foundation of their civil 
society and state institutions. At the same time, however, independence resulted 
from differences and deepened these differences. It was the independence of 
the United States, not the Atlantic, which was a natural barrier, that deepened 
divergence without disturbing the natural relations.

History confirms the existence of a transatlantic community based on 
common values both during and after World Wars, and especially after the 
Second World War, when the Americans contributed to the rebuilding and 
political reconstruction of Europe, supporting the cooperation of Western 
3 Quotations from the Declaration of Independence in the main text and footnote 4 as cited in: http://www.ko-
lousa.wssm.edu.pl/res/deklaracja.pdf, [access on: 25/12/2015]. 
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European states and its institutionalization�, including the creation of the concept 
of integrating and maintaining free, democratic Germany in free, democratic 
Europe. After the end of the Cold War and the collapse of the Eastern Bloc, 
the US supported systemic transformation in post-communist countries and 
their striving to participate in European and transatlantic institutions.They also 
supported the idea of the unification of Germany, the western part of which 
had long been an important part of the western hemisphere5. The symbol of the 
transatlantic community is the mirror reactions to the challenges of USSR and 
terrorists’ aggression of President Kennedy against the Berlin Blockade („Ich 
bin ein Berliner”) and of European allies to the “attack IX / 11” („We are all 
Americans! We are all New Yorkers”)6. 

Also a close cooperation in the sphere of security and defense policy within 
NATO confirms the existence of the transatlantic community. This cooperation 
makes it particularly important to complement the institutionalized political-
defense Atlantic bridge with an equivalent institutional component in the 
economic sphere.

The transatlantic continuity of civilization does not mean the identity of 
societies and the countries they create. Indeed, there are significant differences 
in the “cultures of capitalism”7on both sides of the Atlantic. It is about the socio-
economic distance between citizens and their communities – civil societies on the 
two shores of the Ocean. This distance is particularly visible when we realize the 
existence of differences within Europe. So if you look for transatlantic closeness, 
there is more of it between the British and the Americans than between the 
Americans or the British and the Spaniards or the Portuguese.

The political paradigm formulated by Pain: „In America the law is king8”set 
the common foundation of the rule of law and liberal democracy, and its 
implementation led to the separation of Europe, with its authority having the title 
in legitimism, from the US as a state ruled by law. However, the experience of 
wars and totalitarian regimes led Europe to the adoption of the American system 

� Churchill called for the creation of “the United States of Europe”, and the first European grouping of integra-
tion after World War II was BENELUX, which combined the closest allies of the USA (Belgium and the Nether-
lands). 
5 E. Czarny, J. Menkes, Philosophy of development of the European Union, in: European Union. Three An-
niversaries. Polish Perspective, OficynaWydawniczaSGH,Warszawa 2017, Ch. 1; these, Transatlantic Trade And 
Investment Partnership (TTIP) And International Security System, Peter Lang, Frankfurt a M. 2017, Ch. 1.
6 J.-M. Colombani J.-M., We are All Americans. Le Monde, 12 Sept., 2001. 
7 A. Trompenaars, Siedem kultur kapitalizmu: USA, Japonia, Niemcy, Francja, Wielka Brytania, Szwecja, Ho-
landia. OficynaEkonomiczna. Kraków 2003.
8 Th. Paine, Common Sense, Jan, 1776: „... But where says some is the King of America? I’ll tell you Friend, 
he reigns above, and doth not make havoc of mankind like the Royal of Britain. Yet that we may not appear to be 
defective even in earthly honors, let a day be solemnly set apart for proclaiming the charter; let it be brought forth 
placed on the divine law, the word of God; let a crown be placed thereon, by which the world may know, that so far 
as we approve of monarchy, that in America THE LAW IS KING. For as in absolute governments the King is law, 
so in free countries the law ought to be King; and there ought to be no other. But lest any ill use should afterwards 
arise, let the crown at the conclusion of the ceremony be demolished, and scattered among the people whose right 
it is.“ 
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of values. The standards of the Washington Treaty9, the Treaty on European 
Union10 and the constitutions of European countries11 make civilizational 
and cultural convergence a fact. The division in Europe into the Left and the 
Right (regardless of what elements define these orientations) is the key to the 
perception of politics on the continent. The traditional European Left has been 
and is oriented to strengthening the state as a tool for the implementation of 
compensatory justice, and group rights are at the heart of its interest, which puts 
it in opposition to the Right oriented to the strong state defending the traditional 
social order and not involved in the economy12. 

In the United States, as in England, such differences have never determined 
either discourse or reality. In the United States and the United Kingdom the 
following orientations can be distinguished: liberal, conservative and progressive. 
The diversity of political options both in the US and on the European continent 
is based on the attitude to the function of the state, methods of equaling social 
differences, basic rights and human freedom and group rights, but it creates 
separate social divisions as well as the political elites expressing them13. 

The American and European tools for implementing the policy are also 
different. They result from cultural differences coupled with experience and 
possibilities. If contemporary (Western) Europe is the result of the defect 
of all in religious wars against all and the experience of inability to achieve 
victory, the US is in turn the work of people who – violently forced to give up 
religion (values) – remained steadfast and chose to found a new state on the 
land recognized by them as no man’sland (of course, it was the land of “first 
inhabitants”)14. Europe was created on the foundation of the balance of power, 
and the US – on the belief that the winner takes it all. Contrary to the principles 
9 In the Preamble to the Washington Treaty, we read: „They are determined to safeguard the freedom, common 
heritage and civilisation of their peoples, founded on the principles of democracy, individual liberty and the rule 
of law.” 
10 In art. 2 „The Union is founded on the values of respect for the human dignity, freedom, democracy, equality, 
the rule of law, as well as respect for human rights, including the rights of persons belonging to minorities. These 
values are common to the Member States in a society based on pluralism, non-discrimination, tolerance, justice, 
solidarity and equality between women and men.”
11 Constitution of the Republic of Poland of 2 April 1997 art. 2 “The Republic of Poland is a democratic state of 
law that implements the principles of social justice.”
http://isap.sejm.gov.pl/DetailsServlet?id=WDU19970780483;
From the German Basic Law, Article 25, it follows that “The general principles of international law are part of 
federal law. They have priority over laws and create rights and obligations directly for residents of the territory of 
the Federation. Article 28. 1 (1) The constitutional order of federal states must correspond to the principles of a re-
publican, democratic and social legal state within the meaning of this Basic Law.”http://libr.sejm.gov.pl/tek01/txt/
konst/niemcy.html; According to Article 1 of the Constitution of Sweden (Act of Forms of Government of Febru-
ary 28, 1974) “... Public authority is exercised within the framework of laws.”; [access everywhere: 25/12/2015]. 
12 These divisions, however, only fit into old Europe. However, they can not be applied to parties in the countries 
of the former Eastern Bloc. The Right in Poland (PiS – Law and Justice), in close cooperation with trade unions 
and the Church, wants the state’s dominance in the economy and market restrictions. It defends labor unions at the 
same time guarding “traditional values”. The left, on the other hand, stands guard over the rights and freedoms of 
the individual opting for a market with a limited presence of the state. 
13 S.A. Lilie, W. S. Maddox, An Alternative Analysis of Mass Belief Systems: Liberal, Conservative, Populist, and 
Libertarian.  Cato Institute Policy Analysis No. 3. August 24, 1981.
14 This is an experience not only of the first colonizers, but also the founders of Utah. 
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of the political system – common on both sides of the Atlantic – providing 
for the separation of religions and their institutions from the state, American 
politics and politicians are messianic and moralistic, such features being proper 
on the European continent only for populists and nationalists. Civil societies in 
Europe, despite the guise of elitism, are inclusive. American society, despite the 
layer of democracy, is exclusive. The experience of slavery to which all strata 
of American society were subjected15, despite the passage of time and activities 
in the socio-economic sphere constitutes an inconsistent society, constituting  
a social foundation of extremisms based on racial criterion16. Americans declare 
that they have dealt with the heritage and memory of slavery in their minds and 
hearts, but the reality denies this, pointing to the superficial nature of changes 
and the limited circle of people who have done it.

Europe has thought through the genesis of wars and is aware that each of 
them was the source of „unspeakable suffering” (preamble of the UN Charter)”. 
America believes in the cleansing effect of war. America wants a strong leadership, 
believing that it will “serve and protect” remaining at the same time resistant to 
dictatorial inclinations, thanks to - protecting the state and society – law and 
institutions, whereas Europe is afraid of strong leaders, because it has experienced 
them quite recently and could not build a sufficiently long-lasting and effective 
barrier against them in the form of law and institutions17. The US succumbs to 
the temptation of unilateralism knowing and believing that „Yes We Can”18 and 
treating multilateral institutionalism as the second best choice. Europeans, in 
turn, consider cooperation as an exclusive choice, because all positive European 
experiences indicate it as the only way of action leading to lasting success. 

In both international and internal policy (e.g. in the issue of relation to the 
death penalty or the right to abortion), the US is guided by values, at least in part, 
different from European ones. Transparency conduces to the demonstration of 
mutual claims19. 

The transatlantic partners are also unable to avoid economic conflicts, 
sometimes transforming into conflicts of ideological nature. As it seems, for 
example the dispute over genetically modified food and feed (GMO, Genetically 
Modified Organisms) is moving in this direction. 

During Obama’s presidency the distance between both partners was visible 
through the shift towards Asia (pivot to Asia) in American foreign policy. Its 
counterweight was Obama’s popularity in Europe. The paradox was the political 
15 Both slaves, their owners and supervisors as well as “white garbage” (poor people of the South) built a sense 
of value on contempt for others, a contempt based on differences in skin color. Currently, the members of the 
white supremacist movements are not recruited from the descendants of slave owners who are the material elite, 
but mostly from the descendants of the poor of the South who recognized race as the only basis for their sense of 
value; more broadly Flint, 2004.
16 In Europe, a similar experience is relevant only to countries where serfdom was abolished late, i.e. Poland and 
Russia and the Ottoman Empire component. 
17 The most recent examples are provided by Hungary and Poland.
18 Electoral slogan of Barack Obama from the 2008 campaign.
19 The Western Europe’s response to the disclosure of American wiretaps was forced by citizens. However, it 
quickly turned out that mutual surveillance is also a norm in contacts between the allies.   
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and economic distancing of the partners from each other when their political 
culture was similar. The main reason for this was the fact that – according to the 
US – Europe was not a significant source of global instability and this state was 
considered unchangeable also in the near future. 

In geopolitical terms, strengthening economic cooperation – for example 
in the form of RTA, which was to be the Transatlantic Trade and Investment 
Partnership(TTIP), aimed at maintaining the dominant position of the EU and 
the US in the world economy and stabilizing the global economic system. The so 
far intense economic cooperation of the parties entitles to the conclusion that the 
economic interest inclines the partners to cooperate. The presence of Americans 
in Europe is needed to defend their economic interests, especially the interests of 
their transnational companies settled in EU countries. 

Political interest may also encourage the US to maintain its alliance with the 
EU. The community of the value system makes Europe a natural partner of the 
United States to a greater extent than Asian countries, culturally, religiously and 
politically diverse, that are now becoming the main partner in their economic 
cooperation. At the same time the cooperation between the EU and the US in 
spreading the “common Western values” and standards may also be beneficial 
to third countries20.

The EU and the US are also natural allies in international organizations. No 
other partner, except for the EU, cooperates so loyally with the United States 
in combating international terrorism and economic crime (e.g. drug trafficking, 
illegal economic activity or corruption) and the proliferation of nuclear weapons. 
Moreover, the relative stability and predictability of Western Europe makes it  
a desirable partner and ally. 

THE POSITION OF THE US AND THE EU IN THE WORLD
The importance of a potential EU-US RTA is derived from the global 

importance of the parties to the agreement. The role and status of the United 
States as the only world hyperpower21 (a necessary power) nobody, except the 
United States itself, does not undermine. Moreover, it is believed that this is the 
only entity that is capable of (politically and militarily) overcoming international 
conflicts anywhere in the world22. 

At the same time, there are visible attempts made to undermine the dominant 
position of the United States in order to replace the unipolar world with the 
multipolar one. China’s economic growth, which is the main creditor of the 
20 F. Merz, Mehr als eine Vernunftsehe: Perspektiven Und Konfliktfelder fűr eine vertiefte Transatlantische Part-
nerschaft, Kleine Reihe, Heft 82, Walter-Raymond-Stiftung der BDA, Berlin 2015, pp. 7-8.
21 A hyperpower is „a country that is dominant or predominant in all categories ...this domination of attitudes, 
concepts, language and modes of life”. Such pioneering definition was used by Minister of Foreign Affairs of 
France Hubert Vedrine in a speech at the forumAssociation France-Ameriquesin February 1999. The essence of 
the status of a hyperpower is the full range of domination, which distinguishes it from the superpower of the USSR 
and the US, which during the Cold War was described only by their military potential.
22 F. Merz, op.cit., p. 18.
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United States, means seeing it as a significant economic power. It is similar with 
India which is dynamically growing and presenting its political independence.  
It is also hard to disregard Russia’s aspirations with its great territory and resource 
wealth, which at the same time conducts a deliberately unpredictable yet rational 
policy.

The United States itself – despite protests reviving during the participation 
of Americans in practically every armed conflict in the territory outside the US 

– has assumed so far the role of a hyper – and previously superpower. Currently 
– as the result of the presidential election and the statements of President Trump  
 – it declares its will to limit the external political and military activity. They 
expect NATO members to fulfill their obligations and raise defense spending 
by 202423. Holding the US responsible for providing security in the world made 
Trump respond that by helping the armies of other states, the United States 
destroyed its own army2�. The paradox is that the president posed on macho and 
appealing to voters representing the culture of vulgar patriarchy wants to put 
into practice the postulates of American pacifists. 

At the same time, Trump’s claims for the greater participation of NATO allies in 
defense spending can be accepted. While there is an understanding on both sides 
of the Atlantic, why American soldiers are supposed to fight (and die) in defense 
of Estonia and Latvia, it is difficult to understand why the American taxpayer 
should cover the cost of Estonian or Latvian contribution to the defense budget. 
Emphasizing the fact by successive, from the 1990s, American administrations 
that Europeans take raisins out of dough, drawing benefits from cooperation 
without sharing the costs and want security of a higher standard than paid by 
them, is an  unpleasant truth for Europeans.

Integrating Europe was not unquestionably regarded as a global or even  
a regional European power25. Today, the European ability to create and implement 
foreign and security policy is seldom undermined26, although the EU’s use of 
US military capabilities in political and military operations may turn out to be 
dangerous and it is slowly becoming impossible.

Europe has also proved its ability to function effectively in the sphere of 
global international relations. An example is the overcoming of the immigration 
crisis of autumn 2015. The European-American coalition made it possible to 
overthrow dictatorships in Tunisia, Egypt, Libya and Iraq, but it is difficult to 
treat it as a success. In Egypt, there was a quick reconstruction of the regime, 
while in other countries the level of respect for human rights and freedoms has 
23 In 2016, the US spent 3.61% of GDP on defense purposes, or USD 664.1 billion. For comparison, Germany’s 
expenses amounted to 1.19% of GDP (USD 40.7 billion) - more broadly Willershausen (2017) quoting NATO 
sources. 
2� F. Willershausen, Mehr wollen műssen, Wirtschaftswoche, No 5, 27.01.2017, pp. 29-30.
25 The facts decided once about Kissinger’s critical statement towards Europe, who in response to the accusation 
that the US does not agree on a global policy with Europe, replied that there is no contact with “Europe”(„’Europe?’ 
Give me a name and a phone number!”), see http://en.wikiquote.org/wiki/Talk:Henry_Kissinger [access: 
15.03.2014]. 
26 See e.g. M. Sobczyk, Europe Still Seeks Voice, Kissinger Says, The Wall Street Journal, June 27, 2012.
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significantly decreased, whereas threats to regional and international security 
have increased. 

At the same time, the EU is systematically confronted with the challenges, 
the fulfillment of which seems to require deepening integration. They were and 
are, among others the Greek crisis, Brexit as well as populism and nationalism 
reviving in many Member States27. The international position of the European 
Union is also weakened by its relatively poor economic situation. After the global 
crisis started in 2008, the EU not only did not return to the path of development 
but has immersed itself in a social, economic and political crisis. Its ingredients 
contain among others contesting common European values, combined with the 
revival of nationalisms revealed in connection with economic problems, including 
migration, as well as the admission of countries not ready to participate in the 
integration. The internal weakness of the EU is deepened by the weakness of 
Member States towards important external partners, manifested in particular by 
the dependence on Russian energy resources and the military potential of the 
USA. It is also difficult to ignore in this context a closer, than it results from 
the value-based evaluation of internal situation, cooperation with Turkey. It is 
mainly caused by the temporary benefits of restraining the flow of refugees into 
Europe by Turkey.

The EU is also not strengthened by the differences in views of its Member 
States demonstrated in international fora, e.g. in the International Monetary 
Fund (IMF), the United Nations, or the G20 – more broadly Gamble28. Also, the 
disintegration of the EU into a „two-speed Union” and the actual focus of its 
authorities and leading Member States on the problems of the European Monetary 
Union (EMU), while at the same time neglecting the interests of non-EMU 
Member States is a sign of a regression of the European integration process. 

However, only some perceive the unification of Europe as a remedy, while others 
postulate a departure from integration and a return to its exclusively economic 
dimension, with a concurrent releasing the Member States of restrictions on the 
implementation of their national interest (raison d’État). It seems, however, that 

– among others as a result of the awareness of growing external threats – the last 
option loses significance due to the growing fear of a situation in which each EU 
Member State would face threats and bear the costs of their elimination on its own. 

Even taking into account the weakening economic position of the EU and the 
US in the global economy (for instance their declining shares e.g. in the global 
GDP, trade and FDI flow29), their political position remains dominant. Economic 
27 The proof can be the relatively high ratings of politicians and parties representing populist and nationalist 
views, among others in France and Austria, and now also in Germany. It is optimistic that in France and Austria 
the representatives of these political options lost the presidential election, while in Germany - although they have 
become an alarmingly important force - they have no chance of taking power. 
28 Gamble (2015, p. 15) stated: ”Unable among themselves to agree a common position on many issues the Eu-
ropeans look to the United States to provide leadership for the Western interest.” 
29 Seemore E. Czarny, P. Folfas, , Unia Europejska i USA w globalnej produkcji i międzynarodowej współpracy 
gospodarczej a Transatlantyckie Partnerstwo w dziedzinie Handlu i Inwestycji, (in:)Partnerstwo Transatlantyckie 

– Wnioski dla Polski, PWE, Warszawa 2016, Ch. 2.
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cooperation can strengthen these relationships. Intensification of economic 
cooperation is also an important element of the system of widely understood 
international security, seen mainly in political, military, economic and energy 
contexts, as well as ecological or cultural.

THE TRANSATLANTIC REGION AT THE BEGINNING  
OF THE PRESIDENCY OF DONALD TRUMP

Prior to TTIP negotiations in 2013, US-EU economic cooperation was well 
developed, mutually beneficial and nothing forced the parties to change it 
profoundly. It was not shaken up either by the creation of a single EU market or the 
founding of NAFTA. However, due to the weakening of the global position of the 
USA and the EU and the challenges from a direction of less developed countries, 
especially China and India, deepening cooperation through discriminatory 
liberalization of cooperation was considered a desirable tool to maintain the 
place in the world30. Additional reasons for starting TTIP negotiations were, 
among others: the conviction that the transatlantic economic cooperation does 
not grow up with its intensity to the level of political and social cooperation, and 
the disappointment with the stagnation of negotiations of non-discriminatory 
liberalization within the WTO. From the point of view of the EU, an important 
motive was also the desire to maintain the US presence in Europe in the face of 
an increasingly visible turn of American policy towards Asia and the growing 
threats on the European continent (more on the reasons for starting the TTIP 
negotiations31). 

However, in the course of TTIP negotiations, political relations between 
the partners deteriorated. Protests against ACTA, eavesdropping scandal and 
sensations announced by Wikileacks once again in the post-war history have 
affected the economic relations. Differences in European and American 
approaches, e.g. to regulations, have tightened objections32. As a result, EU and 
US societies questioned not only the mutual political and economic relationships, 
but also the entire current world order and the model of cooperation based on 
the removal of economic, social, political and cultural barriers. Xenophobic, 
nationalistic or even racist attitudes revived. 

During the TTIP negotiations in the societies of the participating countries, 
a social movement was created against the discriminatory liberalization of 
transatlantic cooperation33 and contesting the philosophy on which negotiations 
30 Opinion-forming circles in the EU and the US recognized the paradigm of being caught up by BRICS countries. 
They rejected the thesis that these countries “will stumble over their own legs” in development.  
31 See E. Czarny, J. Menkes, Globalne znaczenie Transatlantyckiego Partnerstwa w dziedzinie Handlu i Inwe-
stycji (TTIP),in: Partnerstwo Transatlantyckie – Wnioski dla Polski, PWE, Warszawa 2016,Ch.1 and E. Czarny,  
P. Folfas, op. cit.
32 E. Czarny, J. Menkes, Transatlantic Trade And Investment Partnership (TTIP) And International Security 
System, Peter Lang, Frankfurt a M. 2017, Ch. 1 & A. Kuźnar, European Union as the creator of international 
standards of protection of intellectual property rights – the case of geographical indications, (in:) European Union. 
Three Anniversaries. Polish Perspective, OficynaWydawnicza SGH. Warszawa 2017, Ch. 3.
33 It is about protests not only against TTIP, but also against CETA (Comprehensive Economic and Trade Agree-
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are based, and more broadly the cooperation. The movement aimed at rejecting 
organizational idealism, freedom of trade and removing barriers in international 
relations is fueled by social dissatisfaction resulting from the deterioration of the 
living situation of numerous social groups, as a result of, inter alia, job losses. 
They blame globalization and co-existing with it integration, among others 
economic. Victims of changes in the world believe that it is possible to return to 
the „good old days”, in which – together with the return of economic and political 
borders – workplaces will return and at the same time armed conflicts will not 
return. Users of new technologies do not want to accept the consequences of their 
existence3�. As a consequence, TTIP negotiations have been suspended and the 
victims of their failure will be its culprits. However, they will remain unpunished 
because they are so permanently hurt that they are unable to bear the costs of the 
damage they caused.

The culmination of contesting not only TTIP and – more broadly – authorities 
in the US were social processes leading to the election of Donald Trump in the 
autumn of 2016 for the President of the United States. Trump won the election 
using the program „America first” rejecting the principles of the existing order 
which amounted the United States to the rank of the world’s hyperpower. Within 
the implementation of the program, he undermined not only economic but also 
political alliances. The rejection of the transpacific agreement35, the freezing of 
TTIP negotiations and the announcement of renegotiation of NAFTA indicate the 
direction of changes in US economic relations with the outside world. President 
Trump’s proposals make US trade policy incompatible with WTO rules. Thus, the 
announcement of subsidizing American exports and taxing imports depending 
on the country of origin violates the principles of free trade according to the WTO 
and is a violation of the principle of equal treatment of trade partners (rooted in 
the rule of the greatest preference – more on the world trade order according to 
the GATT/WTO rules36). These changes in rules may even lead to the liquidation 
of the existing rules of world trade and related forms of economic cooperation, 
if the US implements the threat of withdrawal from the WTO in the event of 
protests of the Organization against its policy of protectionism37. The suspension 
of multilateral negotiations and their replacement with RTA agreements may 
become real. It would be unfavorable for the world economy. Not only would 
the process of creating a global system of economic cooperation based on the 
ment), that is the agreement on the discriminatory liberalization of cooperation between the EU and Canada (cur-
rently undergoing the ratification process). In essence, this is a protest against the liberalization of trade.
3� It was similar in the case of, for example, British workers from the nineteenth century who, destroying steam 
engines, believed that they would stop progress. 
35 Trans-Pacific Partnership, (TPP) was to be an RTA agreement, under which it was expected to lower tariffs and 
other trade barriers, introduce regulations on the protection of intellectual property and rules for settling disputes 
between the state and the private investor (ISDS). It was also intended to ensure higher standards of protection of 
employees and the environment. President Trump rejected the possibility of adopting the TPP by the United States, 
which was to be one of its signatories. 
36 See E. Czarny, J. Menkes, K. Śledziewska [2010], Umowy o preferencjach handlowych - bariera czy uzupeł-
nienie globalnej liberalizacji handlu międzynarodowego, Zeszyty Naukowe KGŚ SGH (International Journal of 
Management and Economics), No. 28, pp.28-51 
37 More on M. Meckel et. all, Der Preis des Protektionismus, Wirtschaftswoche, No 4, 20.01.2017, pp. 17-23. 
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principle of non-discrimination be inhibited, but it could be replaced by a set of 
unclear bilateral and multilateral RTAs. The last scenario is confirmed by Trump’s 
announcement to abandon multilateral agreements for bilateral ones (tit for tat). 
This could initiate the process of creating closed, protectionist groups following 
the „beggar-thy-neighbor” principle, known from the interwar period38. 

Trump’s presidency which started in the period of instability and the increase of 
security threats in the world, because of the President’s program and personality, 
brought forward the announcement of changes that - at least in the short term 

– threatened with another increase in instability. President Trump announced 
cooperation with Russia and questioned the value of NATO and American 
obligations within its framework. He positively perceived Brexit and announced 
an economic and political confrontation with China. 

It was difficult, however, to suppose that during the first 100 days the plans 
would be so brutally confronted with reality. The initial announcements of the US 
cooperation with Russia quickly turned into mutual distrust. US-Russia relations 
since the end of the Cold War were not as bad as they are today. The dismissals 
in the US administration and the proceedings involving contacts between the 
new administration and Russia foreshadow difficulties in informal relations and 
limiting communication channels. These changes are accompanied by distrust 
and overtly confrontational objectives, which hinders cooperation between the 
US and Russia. The dilemmas are illustrated here by the case of Syria. Having 
experienced a vacuum of power after the fall of bloody dictatorships in the 
Arab states, the US restrainedly treated the actions leading to the overthrow of 
President Assad, realizing that there is no chance of establishing the rule of law 
and democracy after his overthrowing. At the same time, there was a „red line” 
in the form of a ban on war crimes (using prohibited means of armed struggle) in 
an internal conflict. Assad crossed this line by using chemical weapons against 
the civilian population. The immediate reaction of the US in the form of a rocket 
attack caused a conflict with Russia threatening military confrontation. 

In July 2017, Congress passed further sanctions against Russia, at the same time 
punishing the US partners cooperating with it in the field of energy. The sanctions 
affected, among others, German companies involved in the construction of the 
Nord Stream 2 gas pipeline. Thus, the positions of the American administration 
on energy issues are in opposition to the interests of the partners of the Fifteen. 
In this case, it is not only about politics and the value system. The EU sees in 
this move the US fight to improve its own position on the gas market at the 
expense of supplies from Russia. The change in US energy policy is therefore 
not only political, but reflects also the economic interest of the United States. 
The weakening of the Russian and strengthening of the American energy sector 
is supported by the program „America first” focused mainly on the creation of 
new workplaces in the US, which means that sanctions are abused to realize the 
national economic goals of the US.
38 More on E. Czarny, Regionalneugrupowaniaintegracyjne w gospodarceświatowej, Warszawa 2013, Ch. 1.
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At the same time, the US strongly criticized the attack of the Hungarian 
authorities on the independent university and the Soros foundation, which means 
a return to the policy of the previous administration – spreading the umbrella 
over the rule of law, democracy and human rights. The attitude to „non-liberal 
democracy” in Hungary is a litmus test of the state of relations with Russia, 
supporting the Orban government, and Germany being a patron of common 
European values in Central and Eastern Europe. 

In view of North Korea’s expansion of the unconventional weapons and means 
of their delivery, the US has recognized itself forced to confirm the security 
guarantees for Asian allies and to cooperate with China to stop the Korean 
military activity. 

The US president confronted with the real world may be forced to return to 
cooperation with the old allies (EU, Japan, South Korea) and predictable partners 
(China), which reduces his ability to reorient politics. At the same time, the old 
policy will be more costly to implement, as the announcements of changes have 
reduced the confidence of the partners. The fall in confidence in the US and 
its president increases the potential of Europe as a reliable partner in global 
and regional relations. The US, after the explicit rejection of the values as a 
signpost in politics, will not be able to demand from the partners co-financing a 
policy aimed at its own interest (combating drugs, non-proliferation, etc.). The 
deterioration of the international position of the US can also accelerate changes 
targeting to become independent from it. At the same time, Europe’s potential is 
also weakening. Its testimony is, among others Brexit and centrifugal tendencies 
demonstrated regionally (Catalonia) and nationally (Hungary). In this situation, 
questions about the stability of the global order and international leadership are 
formulated.

TTIP contestation, the demand for transparency of negotiations harms the 
process of institutionalization of EU-US economic cooperation, but it does not 
harm this cooperation, because it is supported by the interests and benefits of 
the parties, not emotions. Both Europe (EU) and America (USA, Canada) need 
transatlantic ties, and the consequences of their weakening are unacceptable to 
the parties neither in the short nor medium-term perspective. 

SUMMARY
Transatlantic economic cooperation is crucial for ensuring long-term 

stabilization of the world economy, maintaining peace and establishing/
maintaining democracy in many countries. Although the US administration 
today rejects the basis of the so far conducted policy, it seems that it can just 
as quickly return to the old policy as loudly it announced its abandoning. The 
declarations of politicians belonging to the current US administration show that 
the return to the RTA negotiations with the EU is being considered. However, the 
EU is also changing. Brexit means weakening pro-American forces in Europe 
and an increase in the relative importance of protectionistly oriented France. At 
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the same time, Trump’s statements, pronounced from the position of power, may 
– after the change of the ruling coalition in Germany - harden the position of the 
EU economic tycoon. 

It may therefore turn out that it is not enough to change the signboard and 
replace TTIP with another agreement of a similar nature, even if such an agreement 
would give the signatories economic benefits related to the liberalization of 
mutual cooperation and political ones resulting from the tightening of mutual 
relationships. 

The road to an agreement leads through negotiations, not through a split. 
Meanwhile, instead of convergence, we have divergence in transatlantic relations. 
It is difficult to resist the impression that for the first time since long, fears have 
become justified that there will be neither interlocutors nor mattersconnecting 
them. 

At the same time, Russia’s expansionism, adventurism of North Korea (the 
nuclear program, work on the means of transferring weapons of mass destruction, 
political murders abroad) and persistent instability in the Middle East also leave 
no room for seeking the possibility of changes in alliances that have undergone 
positive verification during the Cold War.

Peace, cooperation and democracy are fragile and can easily be replaced by 
conflicts, rivalry and authoritarian systems. This strengthens our conviction that 
it is worth taking care of transatlantic relations in the name of common values 
and goals. 
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summary: The authors analyzed changes in the Atlantic policy of the United States 
as part of the political strategy of President Donald Trump.They acknowledged that 
they were of temporary nature though definitely harmful from the point of view of 
the interests of the parties,  The changes deny the entire post-war US political strategy 
towards the transatlantic space and the world. At the bottom of recognizing this change 
as temporary turbulence was the assessment of the significance of the sources of the 
transatlantic “community of values”. The conclusions have been formulated on the basis 
of factors that, on the one hand, mark the EU’s convergence with the US and Canada and 
on the other, the divergence between EU-US-Canada and countries outside the Western 
Hemisphere.

Keywords: Atlantic alliance, Trump, TTIP, EU, NAFTA,  Brexit, pivot to Asia
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CZY MOST ATLANTYCKI WYTRZYMA WSTRZĄSY?
streszczenie: Autorzy przeanalizowali zmiany polityki atlantyckiej Stanów Zjedno-
czonych w ramach strategii politycznej prezydenta Donalda Trumpa, Uznali, że mają 
one charakter doraźny acz zdecydowanie szkodliwy z punktu widzenia interesu stron,  
Zmiany zaprzeczają całej powojennej strategii politycznej USA wobec przestrzeni 
transatlantyckiej i świata. U podstaw uznania tej zmiany za przejściowe turbulencje 
legła ocena wagi źródeł transatlantyckiej „wspólnoty wartości”. Wnioski sformułowa-
no na podstawie czynników wyznaczających z jednej strony konwergencję UE z USA  
i Kanadą z drugiej dywergencję pomiędzy UE-USA-Kanadą a państwami nie należący-
mi do zachodniej hemisfery.

słowa kluczowe: sojusz atlantycki, Trump, TTIP, UE, NAFTA,  Brexit, pivot to Asia
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CHANGES IN THE EXPORT COMPETITIVENESS  
OF THE VISEGRAD GROUP AND GERMANY  

IN THE YEARS 2004-2014 – IS CONVERGENCE  
OCCURRING?

INTRODUcTION
In this study1 we analyze the changes in the export competitiveness of the 

founding countries of the Visegrad Group: Poland, the CzechRepublic, Slovakia 
and Hungary (the V4 group). We treat these changes as a demonstration of 
catching up with the most developed countries, in this study represented by 
Germany. The survey covers the years 2000-2014. The beginning of the survey 
is the year 2000 when the pre-accession adjustments took place, and its end – the 
last year, with available, interesting for us, statistical data (2014). Thus, the entire 
study covers a period of 15 years, during which – we believe – long-term changes 
should be noticeable. At the same time, in order to emphasize the important 
moments that took place in the years covered by the survey (accession of the 
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1 The project was financed by the NationalScienceCenter (registration number of the project: 2015/17/B/
HS4/02075).  
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V4 countries to the EU and the collapse of world trade), we divide the analyzed 
period into two sub-periods, distinguishing the years 2004 and 2009.We present 
the changes chronologically, analyzing the evolution of competitiveness within 
the entire 15-year period in a summary. Discussion of the results is preceded by 
the introduction concerning the concept of competitiveness and the presentation 
of research methodology.  

COMPETITIVENESS AS THE SUBJECT OF ECONOMIC 
RESEARcH2

The competitiveness of the economy can be understood differently3, depending 
on the goals to be measured�. Three levels of aggregation are considered: micro 
(company/product), meso (industry/cluster) and macro (the whole economy). 
Moreover, the following approaches are analyzed separately: static (competitive 
position at a given moment) and dynamic (competitive ability during the period 
considered)5.

Competitiveness is a relative concept, as both the position and the competitive 
ability are examined against other entities. In this context, competitiveness can 
be considered as the ability to achieve developmental goals, which makes it not 
the goal, but the way to achieve it. For that reason, entities that show better 
results in a defined area of the study are considered more competitive. 

When examining the competitiveness of national economies at the 
macroeconomic level, usually the examined country is compared to its trading 
partners or the countries of a similar/different level of development, identified 
with productivity6 or innovation7. In macroeconomic studies, in accordance with 
postulates of evolutionary economy, the competitiveness of the economy can be 
treated as the ability to adapt the structure of export to changes in world trade, in 
particular towards specialization in the production of goods based on knowledge 
and innovation8. This approach makes it possible to highlight the relationship 
between national innovative capacity and the productivity and the evolution of 
the structure of trade.
2 This part of the article uses considerations on the taxonomy of competitiveness contained in: żmuda (2017) and 
Czarny, żmuda (2017).
3 The quoted sources are limited to the most recent or representative ones for the way of arguing. An extensive 
review of the literature of the subject can be found in: Czarny, żmuda (2017).  
� K. Aiginger, S. Bärenthaler-Sieber& J. Vogel, Competitiveness under new perspectives, WWWforEurope 
Working Paper 2013, p. 11. 
5 M. żmuda, & E. Molendowski, W poszukiwaniu istoty konkurencyjności gospodarki narodowej: studium inter-
dyscyplinarne, „Finanse, Rynki Finansowe, Ubezpieczenia” 2016, No. 81(3), p. 328.
6 P. Krugman, Making sense of the competitiveness debate, „Oxford Review of Economic Policy” 1996, No. 12(3), 
pp. 17-25.
7 J. Fagerberg, International Competitiveness, „The Economic Journal” 1988, no. 98(391), pp. 355-374;  
T. Pelagidis, & M. Mitsopoulos (ed.), Unlocking Growth: Innovation as a Driver of Competitiveness and Prosperity, 
Greece: From Exit to Recovery?Washington 2014.
8 F. Castellacci, Innovation and the competitiveness of industries: Comparing the mainstream and the evolution-
ary approaches, „Technological Forecasting and Social Change” 2008, No. 75(7), pp. 984-1006; Z. Wysokińska, 
Konkurencyjność w międzynarodowymiglobalnymhandlutowaramitechnologicznieintensywnymi (high-tech), 

„StudiaEuropejskie” 2012, No. 1, pp. 127-146.
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As the analyzes reveal large differences in the productivity levels of industries 
and regions9, there is a growing interest in competitiveness at the meso-economic 
level. In this case, selected sectors/clusters10 from different countries or industries 
from one national economy are compared11. 

The increase in productivity and changes in the structure of trade in macro- 
and meso-economic approach result from the activity of companies12 which 
are the subject of analysis of competitiveness at the microeconomic level. In 
this approach, the relative economic success of the country is reflected in the 
participation of domestic companies in the sale of a given product (locally: 
through the participation in the domestic market or import penetration scale, or 
globally through the export volume of domestic companies that are internationally 
competitive)13.

Taking into account that the competitiveness of the economy is a feedback 
system between micro, meso and macro levels, we define competitiveness as 
the ability to achieve developmentalgoals – assuming as the primary goal the 
possibility of ensuring the growth of living standards of the country’s inhabitants 
or maintaining it at a high level14.

In recent decades, attempts have been made to model competitiveness 
(expressed through the level and changes of GDP per capita) by means of various 
sources of its origin. Traditionally, the international success of the economy 
was determined by the possession of resources (workforce, physical capital and 
natural resources). Also today, price competitiveness is a function of cheapness 
and the availability of workforce and resources15. However, in order to maintain 
competitiveness in the long run, it is not enough to keep costs low without an 
increase in productivity and innovation. That is why the focus of analyzes and 
strategies for building competitiveness has been transferred to those factors that 
can be created. This is especially about: the technological advancement of local 

9 P. Gugler, M. Keller & X. Tinguely, The role of clusters in the global innovation strategy of MNEs: Theoretical 
foundations and evidence from the Basel pharmaceutical cluster, „Competitiveness Review” 2015, No. 25(3),  
pp. 324-340.
10 A cluster is a geographically concentrated group of companies from a given sector. It is believed that it facilitates 
the flow of innovation (Delgado, Porter, & Stern, 2014), by creating the basis for improving the position of the 
entire national economy in the global value chain(Fundeanu & Badele, 2014)and stimulating the growth of macro-
competitiveness (Huggins & Izushi, 2015).
11 L.D. Johnston & M.D. Chinn, How well is the United States competing? A comment on Papadakis, „Journal of 
Policy Analysis and Management” 1996, No. 15(1), pp. 68–81.
12 A. Vlachvei, O. Notta, K. Karantininis&N. Tsounis, Factors Affecting Firm Competitiveness and Performance 
in the Modern Business World, IGI Global 2016.
13 M. Papadakis, Confounding Productivity and Competitiveness: A Rejoinder to the Comment, ‘How Well Is the 
United States Competing?’, „Journal of Policy Analysis and Management” 1996, No. 15(1), pp. 82–88.
14 M. Weresa (ed.), Poland: Competitiveness Report 2015. Innovation and Poland’s Performance in 2007-2014, 
Warsaw 2015, p. 352.
15 R. Huggins & H. Izushi, The Competitive Advantage of Nations: origins and journey, „Competitiveness Review” 
2015, No. 25(5), pp. 458-470.
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enterprises16, human capital17, the quality of institutions18and economic freedom19. 
The increasing globalization and intensification of the flow of production factors 
mean that the competitiveness of the national economy may also result from 
effective integration within the international division of labor. Flows of foreign 
direct investments (FDI) allow access to basic and advanced production factors. 
On the other hand, participation in international trade and, consequently, the 
freedom to enter new markets, make it easier for countries with a lower level of 
development to increase efficiency, giving them a developmental impulse. 

In conclusion, we state that the international competitiveness of the country is 
determined by its ability to achieve developmental goals in the global economy. 
This is reflected in the ability to export goods and services and to attract 
foreign production factors. We will use these findings to examine the export 
competitiveness of goods of various intensity of using production factors and 
different technological advancement from V4 countries.

RESEARCH METHODOLOGY
We investigate competitiveness at the level between macro- and meso-

economic. We use data from the UN Trade statistics database, grouped according 
to theStandard International Trade Classification (SITC), Rev. 3. Commodity 
groups (in the text also known as industries or simply goods) are shared due to 
the intensity of using production factors, as done by Wysokińska20,referring to 
SITC, Rev. 3 (division of commodity groups into products see Czarny, żmuda, 
2017, table 1).

According to Wysokińska’s classification, we divide the commodity groups 
on the basis of factor-intensity into resource-, labor-, capital- and technology-
intensive. Therefore, we treat technology as a specific factor of production, 
distinguishing two types of technologically advanced industries (producing 
goods that are easy and difficult to imitate).

We consider resource- and labor-intensive products as the least technologically 
advanced (we also write about them as “less technologically advanced”). The 
remaining groups are considered technologically advanced, with the most 
advanced products being difficult to imitate. 

Competitiveness is measured with Balassa’s revealed comparative advantages 
(RCA) which allow to determine whether and to what extent the share of export 
16 A.B. Ciocanel& F.M. Pavelescu, Innovation and Competitiveness in European Context, „Procedia Economics 
and Finance” 2015, No. 32, pp. 728-737; S.S. Cohen, & J. Zysman, Manufacturing Innovation and American 
Industrial Competitiveness, „Science” 1988, No. 239(4844), pp. 1110-1115.
17 E. G. Erickson & H. Rothberg, Intellectual capital and competitiveness: Guidelines for policy, „Competitiveness 
Review” 2000, No. 10(2), pp. 192-198; M. Herciu& C. Ogrean, Wealth, Competitiveness, and Intellectual Capital 

– Sources for Economic Development, „Procedia Economics and Finance” 2015, No. 27, pp. 556-566.
18 S. Huemer, B. Scheubel, & F. Walch, Measuring institutional competitiveness in Europe, „CESifo Economic 
Studies” 2013, No. 59(3), pp. 576-608.
19 G. V. Bujancă & S.R. Ulman, The Impact of the Economic Freedom on National Competitiveness in the Main 
Economic Power Centres in the World, „Procedia Economics and Finance” 2015, No. 20, pp. 94-103.
20 Z. Wysokińska, Aspekty technologiczne konkurencyjności międzynarodowej Unii Europejskiej oraz Polski, 

„Studia Europejskie” 1997, No. 2.
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of the commodity group j from the country i in this country’s total exports differs 
from the share of this commodity group in the world’s total exports. To calculate 
RCA, we use the formula21: 

RCA = Eij/Eit / (Enj/Ent) where:
E: export
i: country
n: group of analyzed countries
j: commodity group
t: group of analyzed goods.
When the RCA index exceeds 1, then we talk about the existence of the 

comparative advantage of the country i in the exports of goods from the 
commodity group j.

Using RCA as a measure of revealed comparative advantage, we assume 
that the specialization in the exports of goods from commodity groups of high 
technological intensity is a determinant of the competitiveness of the national 
economy22. Indirectly – through the analysis of comparative advantages, and 
thus also the export specialization – such a study of competitiveness shows the 
strengths and weaknesses of the economies surveyed. 

We realize that the disadvantage of RCA is its relative stability. Existing 
conditions also determine in the long run the strengths and weaknesses of a given 
economy, i.e. the advantages and deficiencies of individual sectors. Advantages 
tend to be quite durable, and the resulting specializations can cause economies 
to freeze in an unsatisfactory condition. 

Objections to the RCA index do not prevent us from using it in dynamic 
terms to show changes in exports. The beginning of the survey is the year 2000 
when the pre-accession adjustments took place in Poland, the Czech Republic, 
Slovakia and Hungary (hereafter in reference to the name of the Visegrad Group 
we use the abbreviation V4), and its end – the last year, with available, interesting 
for us, statistical data (2014). 

We believe that 15 years will be enough to reveal long-term changes. We 
expect that over time, exports of V4 countries will evolve in the direction of 
specialization based on knowledge and innovation, approaching the model 
which is Germany’s export specialization. We also believe that the degree of 
convergence will be diversified. In the V4 group at the beginning of the study, 
Poland fell behind most and we think that it will remain so until the end of the 
study. The leader was and, in our opinion, will remain Hungary . 

However, before we examine long-term changes, we will focus on the evolution 
of export structures of the surveyed countries in 5-year periods. And so, we will 
check whether and to what extent the evolution of comparative advantages of the 
21 B. Balassa, Trade Liberalisation and ‘Revealed’ Comparative Advantage, „The Manchester School of Economic 
and Social Studies”1965, No.33(2), pp. 99-123.
22 W. Bieńkowski, M. Weresa, Z. Czajkowski, M. Gomułka, B. Brocka-Palacz, E. Latoszek, J. Misala, (ed.), 
Czynniki i miary międzynarodowej konkurencyjności konkurencyjności gospodarek w kontekście globalizacji - 
wstępne wyniki badań, Warsaw 2008, p. 21.
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countries surveyed was influenced by the accession to the EU (2004) and the 
economic crisis which in 2009 brought the collapse of international trade.

We make Germany the reference point. It has a stable and highly developed 
economy which is the economic leader of the EU. Therefore, we expect that 
its comparative advantages will be concentrated on technologically advanced 
products throughout the whole study. An additional reason for granting Germany 
the title of a specific model of competitiveness is that it has been the world’s 
largest exporterfor years, and even today, when it competes for primacy with 
China, its position has not got worse much. 

CHANGES IN COMPARATIVE ADVANTAGES  
OF THE V4 AND GERMANY IN 2000-2004

In 2000, i.e. at the beginning of the period covered by the survey, Germany 
had a different structure of comparative advantages than the other analyzed 
countries. At that time, as well as in the other analyzed years (2004, 2009, 2014), 
the highest RCA index of Germany concerned capital-intensive goods. In 2000, 
it was 1.43 (see Figure 1). The second group of goods with German comparative 
advantages were technologically advanced and difficult to imitate products (RCA 

= 1.22). Thus, their advantages were centered in the export of two out of the three 
commodity groups of high technological advancement. 

The leader of V4 export innovation in 2000 was Hungary with comparative 
advantages in the export of both technology-intensive categories of goods (easy 
to imitate (RCA = 1.22) and difficult to imitate (RCA = 1.08))

The Czech Republic had a somewhat worse structure of exports, at the 
same time showing the greatest diversity of advantages in the entire analyzed 
group, specializing in the export of both low-tech labor-intensive goods and 
technologically advanced capital-intensive goods, as well as the most advanced 
goods difficult to imitate (though in their case the advantage was trace – RCA 
was 1.01). 

Slovakia at that time, like Poland, had comparative advantages in exports 
of labor-intensive and capital-intensive goods. However, Slovakia should be 
considered more developed than Poland at the time, as it had a record-breaking 
advantage in the group in exports of capital-intensive goods (RCA = 2.11), while 
Poland with RCA = 1.83 was a record holder in labor-intensive exports. 
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Figure 1. RCA of V4 countries and Germany in 2000

Source: Own calculations based on UN COMTRADE [access: 15.01.2017].

(Niemcy – Germany, Czechy – The Czech Republic, Węgry – Hungary, Polska 
– Poland, Słowacja – Slovakia
Surowcochłonne – Resource-intensive
Zaawansowane technologicznie trudne do imitacji – Technologically advanced 
difficult to imitate
Zaawansowane technologicznie łatwe do imitacji – Technologically advanced 
easy to imitate,
Kapitałochłonne – Capital-intensive
Pracochłonne – Labor-intensive)

In 2004 (see Figure 2) all V4 countries, except Hungary, recorded comparative 
advantages in exports of relatively less technologically advanced labor-intensive 
goods. The smallest advantage, as 5 years earlier, was recorded by Slovakia 
(1.24), while the greatest by Poland (1.64). 

The Czech Republic, Poland and Slovakia maintained advantages in exports 
of capital-intensive goods, although they decreased in comparison with 2000 (the 
corresponding RCA indexes were: 1.39, 1.31, 2.07). In exports of these goods, 
Slovakia and the Czech Republic recorded greater RCA indexes than those of 
Germany, which means a greater comparative advantage than the German one 
in exports of these products.. In turn, Hungary had an advantage in the sale of 
technologically advanced goods easy to imitate (RCA = 1.63). At the same time, 
Hungary and the Czech Republic already had an advantage in exports of goods 
difficult to imitate (the corresponding RCAs were: 1.21 and 1.1).
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Figure 2. RCA of V4 countries and Germany in 2004

Source: Own calculations based on UN COMTRADE [access: 15.01.2017].

(Niemcy – Germany, Czechy – The Czech Republic, Węgry – Hungary, Polska 
– Poland, Słowacja – Slovakia
Surowcochłonne – Resource-intensive
Zaawansowane technologicznie trudne do imitacji – Technologically advanced 
difficult to imitate
Zaawansowane technologicznie łatwe do imitacji – Technologically advanced 
easy to imitate,
Kapitałochłonne – Capital-intensive
Pracochłonne – Labor-intensive)

In total, in the years 2000-2004 none of the V4 countries gained a new 
advantage, but they also did not lose the owned one. Poland was the closest to gain 
a new advantage and in the most technologically advanced sector (goods difficult 
to imitate, RCA = 0.95). In 2004, Hungary not only remained the technological 
leader of the V4 group, but actually moved away from other countries by 
increasing RCA indexes in both technology-intensive segments (goods easy to 
imitate RCA = 1.83 and difficult to imitate RCA = 1.21). After the first five years 
of the study, the highest technological advancement in Hungarian exports and 
the high advancement of exports from the Czech Republic were visible among 
the countries surveyed. At the same time, the Czech Republic showed a greater 
variety of advantages than Hungary, recording them both in labor and capital-
intensive products and in the most technologically advanced products difficult 
to imitate. At the same time, Hungary as the only one of the V4 did not have  
a comparative advantage in exports of any of the less technologically advanced 
goods, as well as in the sale of capital-intensive goods. 
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CHANGES IN COMPARATIVE ADVANTAGES 
OF THE V4 AND GERMANY IN 2004-2009

In 2009, despite the deepening of the economic crisis and the collapse in 
international trade resulting from it, V4 exports continued to undergo technological 
evolution. And so, the RCA indexes of Poland and the Czech Republic in exports 
of capital-intensive goods increased. The corresponding index for Slovakia 
decreased, admittedly, but remained the greatest in the sample (and greater 
than the corresponding index of Germany). Hungary maintained advantages 
in exports of goods easy to imitate, while Slovakia with RCA = 1.35 gained 
them. On the other hand, the regression was registered in exports of the most 
technologically advanced goods difficult to imitate: both the Czech Republic and 
Hungary maintained their advantages, but they decreased significantly. 

Figure 3. RCA of V4 countries and Germany in 2009

Source: Own calculations based on UN COMTRADE [access: 15.01.2017].

(Niemcy – Germany, Czechy – The Czech Republic, Węgry – Hungary, Polska 
– Poland, Słowacja – Slovakia
Surowcochłonne – Resource-intensive
Zaawansowane technologicznie trudne do imitacji – Technologically advanced 
difficult to imitate
Zaawansowane technologicznie łatwe do imitacji – Technologically advanced 
easy to imitate,
Kapitałochłonne – Capital-intensive
Pracochłonne – Labor-intensive)
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CHANGES IN COMPARATIVE ADVANTAGES  
OF THE V4 AND GERMANY IN 2009-2014

In 2014, Hungary maintained its position as the undisputed leader of 
innovation among the V4 countries. Their comparative advantage in exports of 
the most technologically advanced goods difficult to imitate not only increased, 
but also reached the same level as Germany had (RCA = 1.3). For the first time, 
they also gained a comparative advantage in exports of capital-intensive goods, 
completing the advantages in selling goods abroad from all three technologically 
advanced industries. 

Figure 4. RCA of V4 countries and Germany in 2014

Source: Own calculations based on UN COMTRADE [access: 15.01.2017].

(Niemcy – Germany, Czechy – The Czech Republic, Węgry – Hungary, Polska 
– Poland, Słowacja – Slovakia
Surowcochłonne – Resource-intensive
Zaawansowane technologicznie trudne do imitacji – Technologically advanced 
difficult to imitate
Zaawansowane technologicznie łatwe do imitacji – Technologically advanced 
easy to imitate,
Kapitałochłonne – Capital-intensive
Pracochłonne – Labor-intensive)

The Czech Republic, like Hungary, has a similar range of specialization, but it 
shows lower RCA indexes in exports of the most technologically advanced goods, 
both easy and difficult to imitate (both RCA indexes = 1.1), while maintaining  
a very good position in exports of capital-intensive goods (with the highest RCA 
in V4 and a higher index than that owned by Germany) and (decreasing over time) 
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advantages in exports of labor-intensive goods. In general, the Czech Republic 
confirmed the position of the most versatile exporter among the V4 countries.  
It has comparative advantages in exports of various goods, both labor- and capital-
intensive, and both groups of goods with the highest technological advancement. 
At the same time, they demonstrate the right direction of development towards 
a knowledge-based economy. The decrease in their comparative advantages in 
exports of labor-intensive goods is accompanied by the increase of RCA indicators 
in all three technologically advanced industries. 

On the other hand, Slovakia has a record-breaking (in the group and in the 
analyzed period) advantages in exports of capital-intensive goods (in 2014, RCA 

= 2.2). It also maintained advantages in exports of goods easy to imitate, although 
they decreased. In 2014, Slovakia lost an advantage in exports of labor-intensive 
goods, moving to more technologically advanced segments. At the same time, 
although it has not yet gained an advantage in exports of goods difficult to 
imitate, it is worth noting that it has already adjusted to the participation in the 
European monetary union (EMU), which is expected by the other states from 
the group. This adjustment did not prevent it from maintaining great advantages 
in exports of capital-intensive and technologically advanced goods and easy-to-
imitate goods.

In turn, Poland virtually stopped in development. Its stagnation is most visible 
against the background of Slovakia, which during the analyzed period increased 
an advantage in exports of capital-intensive goods (although already in 2000 it 
was a leader in V4 in this respect) and gained it in exports of goods easy to imitate. 
Meanwhile, the comparative advantage of Poland in exports of capital-intensive 
goods decreased in comparison with 2009. There is also a systematic decrease 
in its advantage in exports of labor-intensive goods (which is not surprising 
considering the technical progress in the economy and the continuous outflow of 
people from the Polish labor market as a result of the emigration). Poland did not 
gain a comparative advantage in any of the technology-intensive segments. Thus, 
the changes that took place in Polish exports in 2009-2014 were directed against 
the positive changes from the previous sub-period. 

Summing up, it can be concluded that in 2014 there were no radical changes 
in the export specialties of the V4 countries. The technological leader remains 
Hungary, which is caught up by the Czech Republic and, more recently, by 
Slovakia. Poland remained the weakest.

SUMMARY: CHANGES IN COMPARATIVE ADVANTAGES 
IN 2000-2014 

The last year of the survey (2014) confirms the long-term export specialization 
of Germany, which in comparison with 2000 increased comparative advantages, 
maintaining them in technologically advanced commodity groups (capital-
intensive and technology-intensive products difficult to imitate). 
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Our analysis shows that before the accession to the EU, V4 countries, except 
Hungary, could be considered as the catching-up economies, much less developed 
than Germany. This is evidenced by the size and structure of their export 
specialization in 2000. They were distinguished by the advantages in exports of 
goods relatively poorly technologically advanced, especially labor-intensive ones. 
It was the abundance of work that was at the time the strength of the economies 
of the Czech Republic, Poland and Slovakia, unlike of Germany, where the 
lack of resources and expensive workforce were (and remain) weaknesses of 
the economy.  In turn, the strengths of the German economy were and are the 
abundance of human and material capital as well as innovation, which the V4 
lacked at the time.

In the case of the Czech Republic and Slovakia, the process of catching up with 
Germany is the most visible. The Czech Republic is the most versatile exporter 
among the surveyed V4 countries. It has comparative advantages in exports of 
both labor- and capital-intensive goods and both groups of goods with the highest 
technological advancement. On the other hand, Slovakia, although it has not yet 
gained an advantage in exports of goods difficult to imitate, has already adjusted 
to the participation in the European monetary union, which is expected by all the 
other states from the surveyed sample. The adjustment to the participation in the 
EMU did not prevent Slovakia from maintaining advantages in exports of capital-
intensive, technologically advanced and easy-to-imitate goods. 

Hungary, with the advantages in exports of both groups of technology-intensive 
goods (easy and difficult to imitate), was the most similar to Germanyat the beginning 
of the analyzed period. In the years 2000-2014, all V4 countries evolved towards 
knowledge-based economies, thus approaching the model represented by Germany. 
Thus, it can be undoubtedly assumed that their convergencewas occurring as well 
as catching-up with the German economy. However, not all of them did so with the 
same intensity and in reference to the same commodity groups. 

As time goes by, the V4 countries are moving away from technology with 
relatively low technological advancement. Countries that had such advantages 
either lost them (Slovakia) or decreased them (The Czech Republic and Poland 
until 2009.). At the same time, the Czech Republic, Poland and Slovakia, having 
comparative advantages in exports of capital-intensive products in 2000, 
increased them in the last year covered by the survey, and Hungary gained them. 
Three out of four V4 countries had, at the end of the surveyed period, advantages 
in exports of technologically advanced goods easy to imitate: the Czech Republic 
gained them, Hungary decreased, while Slovakia increased them. Only Poland 
did not manage to enter such markets. 

The decrease in Hungary’s advantage in exports of goods easy to imitate is 
by no means an evidence of its weakness and moving away from technology-
intensive exports, because in 2014 it increased an advantage in exports of the 
highest technologically advanced goods difficult to imitate, reaching the level of 
RCA equal to German. 
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ANNEX
revealed comparative advantages (rCA)

2000 Resource-
intensive Labor-intensive Capital-

intensive
Technologically 
advanced easy 

to imitate

Technologically 
advanced 

difficult to 
imitate

Germany 0,32 0,80 1,43 0,82 1,22
The Czech 
Republic 0,45 1,60 1,54 0,46 1,01

Hungary 0,51 0,92 0,81 1,63 1,08

Poland 0,80 1,83 1,25 0,39 0,83

Slovakia 0,66 1,35 2,11 0,42 0,70

Source: Own calculations based onthe data of  UN COMTRADE,  
[access: January 2017]
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2004 Resource-
intensive Labor-intensive Capital-

intensive
Technologically 
advanced easy 

to imitate

Technologically 
advanced 

difficult to 
imitate

Germany 0,32 0,79 1,35 0,88 1,24
The Czech 
Republic 0,36 1,38 1,39 0,82 1,10

Hungary 0,47 0,79 0,70 1,83 1,21
Poland 0,77 1,64 1,31 0,38 0,95

Slovakia 0,57 1,24 2,07 0,48 0,77

Source: Own calculations based onthe data of  UN COMTRADE,  
[access: January 2017]

2009 Resource-
intensive Labor-intensive Capital-

intensive
Technologically 
advanced easy 

to imitate

Technologically 
advanced 

difficult to 
imitate

Germany 0,32 0,89 1,42 0,91 1,30
The Czech 
Republic 0,32 1,25 1,73 1,00 1,02

Hungary 0,40 0,67 0,88 1,83 1,15

Poland 0,56 1,42 1,70 0,77 0,86

Slovakia 0,44 1,14 1,91 1,35 0,69

Source: Own calculations based onthe data of  
UN COMTRADE, [access: January2017]

2014 Resource-
intensive Labor-intensive Capital-

intensive
Technologically 
advanced easy 

to imitate

Technologically 
advanced 

difficult to 
imitate

Germany 0,34 0,81 1,58 0,94 1,32
The Czech 
Republic 0,33 1,21 1,75 1,08 1,06

Hungary 0,49 0,72 1,39 1,18 1,32

Poland 0,70 1,45 1,42 0,80 0,92

Slovakia 0,42 0,96 2,24 1,26 0,71

Source: Own calculations based onthe data of 
UN COMTRADE, [access: January2017]

summary: We analyse the changes in the export competitiveness of the Visegrad Group 
founding members: Poland, Czech Republic, Slovakia and Hungary (V4). We treat these 
changes as a demonstration of the V4’s ability to catch up with the most developed EU 
countries, in this study represented by Germany. The analysis covers the years 2000-
2014, where 2000 sets the moment when the pre-accession adjustments took place, and 
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2014 is the last year with available relevant statistical data. The study covers a period 
of 15 years, during which – in our opinion – long-term changes should be visible. In 
order to emphasize important events that took place within the years under investigation 
(accession of the V4 countries to the EU and the collapse of world trade), we divide 
the analysed period into two sub-periods, distinguishing the years 2004 and 2009. 
The changes are presented chronologically to evaluate the evolution of the V4 export 
competitiveness within the entire 15-year period. Discussion of the results is preceded 
by the introduction concerning the concept of competitiveness and the presentation of 
research methodology.

Keywords: national competitiveness, export competitiveness, V4 countries, catching-up 
economies

ZMIANY KONKURENCYJNOŚCI EKSPORTU PAŃSTW GRUPY 
WYSZEHRADZKIEJ I NIEMIEC W LATACH 2004-2014  

– CZY NASTĘPUJE KONWERGENCJA?

streszczenie: W tym opracowaniu analizujemy zmiany konkurencyjności eksportu  
z państw założycielskich Grupy Wyszehradzkiej: Polski, Czech, Słowacji i Węgier (gru-
pa V4). Te zmiany traktujemy jako przejaw doganiania państw najwyżej rozwiniętych, 
w tym opracowaniu reprezentowanych przez Niemcy. Badanie obejmuje lata 2000-2014. 
Początkiem badania czynimy rok 2000, w którym następowały dostosowania przed-
akcesyjne, zaś jego końcem – ostatni rok, z dostępnymi, interesującymi nas, danymi 
statystycznymi (2014). Badanie obejmuje okres 15 lat, w trakcie których – jak sądzimy 

– powinny być zauważalne zmiany długookresowe. żeby podkreślić istotne momenty, 
jakie nastąpiły w latach objętym badaniem (akcesja państw V4 do UE oraz zapaść świa-
towego handlu), dzielimy analizowany okres na dwa podokresy, wyróżniając lata 2004 
i 2009. Zmiany przedstawiamy chronologicznie, dokonując analizy ewolucji konkuren-
cyjności w całym 15-leciu. Omówienie wyników poprzedza wprowadzenie dotyczące 
pojęcia konkurencyjności oraz prezentacja metodyki badania.  

słowa kluczowe: konkurencyjność gospodarki narodowej, konkurencyjność eksportu, 
V4, państwa doganiające
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BREXIT AND ITS POTENTIAL EFFECTS ON TRADE 
BETWEEN THE EUROPEAN UNION AND SELECTED 

cOUNTRIES1

INTRODUcTION
Great Britain, which is characterized by the distance to the concept of 

transnational economic and political integration, is considered a country 
slowing down the deepening of relations between the European Union member 
states and counterbalancing Germany and France, which support further 
cooperation within the grouping. In terms of economic potential, measured 
by the country’s share in the GDP of the European Union in 2016, the 
United Kingdom ranked second (after Germany), producing around 16% 
of the total EU product. Leaving the European Union by this country may 
lead to the weakening of the European Union both in the global economy as 
well as in the global trade and the deterioration of the negotiating position of 
the grouping. 
∗ PhD, Department of Foreign Trade, Krakow University of Economics. 
1 This study is part of the scientific research carried out at DFT CUE as part of project no. 061 / WE-KHZ / 
02/2017 / S / 7061 entitled “International competitiveness in the macro, meso and micro perspective” financed 
from the funds allocated to the Faculty of Economics and International Relations of Krakow University of Eco-
nomics as part of subsidies for the maintenance of research potential.
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The aim of the article is to try to determine the potential Brexit effects on trade 
in the European Union (EU) in the context of relations with selected countries, 
which are important partners from both the point of view of the grouping and 
Great Britain.

THEORETICAL APPROACH TO BREXITIN THE CONTEXT 
OF SELECTED CONCEPTS FOR THE DISINTEGRATION 
OF THE EUROPEAN UNION AND THE EFFECTS ON  
EUROPEAN ECONOMIC INTEGRATION

Integration is a long-term and dynamic process, making a new quality, in 
which the elements that integrate undergo a transformation and adjust to each 
other.As a result of this mergence, both their structure and links connecting them 
change2.In the literature on the subject, numerous attempts have been made to 
define the concept of economic integration, stressing the elimination of barriers 
and discrimination3, indicating the transfer of political competences and the 
establishment of institutions�. The integrating states care more about relations 
between entities within the grouping than outside it5.In contemporary relations 
between states, a phenomenon accompanying integration processes, mutually 
complementing and conditioning them, but having the opposite direction in 
relation to the former, is disintegration.It is understood as the disintegration of 
a certain whole, breakup, dissipation, deprivation of uniformity, fragmentation6. 
Disintegration is the process by which the previously unified entity is divided 
into components.As a process, like integration, it can be determined in relation 
to earlier levels of integration7. In the literature on the subject, much more 
space is devoted to the concepts of international integration processes that have 
positive connotations, rather than disintegration, which often causes negative 
associations.The latter is defined as loosening or cracking of the system, not only 

2 E. Polak, Integracja i dezintegracja jako współzależne procesy współczesnych przemian cywilizacyjnych, 
Gdańsk 2001,  p. 14.-17.
3 W. Goode, Dictionary of Trade Policy Terms, Cambridge 2003, p. 302; B. Mennic, K. Sauvant, Emerging 
Forms of Transnational Community. Lexington 1976, p. 75; A.M. El-Agraa, The European Union. Economics and 
Policies, 8 ed. New York 2007, p. 1; R. Baldwin, Sequencing regionalism: theory, European practice and lessons 
for Asia. CEPR Discussion Paper 2010, No. 7852, p. 2;  J. Pelkmans, European Integration: Methods and Eco-
nomic Analysis. Essex 2001, p. 2; F. Ilzkovitz, A. Dierx, V. Kovacs, N. Sousa N. (2007). Steps Towards a Deeper 
Economic Integration: The Internal Market in the 21st Centrury. European Economy. Economic Papers 2007, No. 
271, p. 18 and 90. 
� E.B. Haas, The Uniting of Europe: Political , Social and Economic Forces 1950-1957. Stanford 1958, p. 16; L. 
Lindberg, The Political Dynamics of European Economic Integration, Stanford 1963, p. 6. 
5 M.N. Jovanović, The Economics of International Integration, second ed., Cheltenham (UK), Northampton 
(MA, US) 2015, p. 7.
6 J. Ruszkowski, Wstęp do studiów europejskich. Zagadnienia teoretyczne i metodologiczne, Warszawa 2007,  
p. 280-281; J. Ruszkowski, J. Międzynarodowe procesy integracyjne i dezintegracyjne, w: E. Cała-Wacinkiewicz, 
R. Podgórzańska,  D. Wacinkiewicz (Ed.), Encyklopedia zagadnień międzynarodowych, Warszawa 2011, p. 655.
7 A. Eppler, L.H. Anders, T. Tuntschew, Europe´s political, social, and economic (dis-)integration: Revisiting the 
Elephant in times of crises, Political Science Series, Working Paper 2016, No. 143, p. 5
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within the space and planes, but also its structure8. The causes of disintegration 
derive from reaction to the dynamic process of globalisation, as well as the 
pace of the transformations9.In economic terms,a reflection of the economic 
imbalance of the European Union as a result of the 2008+ financial crisisand 
the deep recession in the Eurozone that resulted from it, deepening inequalities 
between Member States and growing discrepancies affecting the effectiveness of 
EU decisions have occurred10. In addition to economic problems, the crisis of the 
European Union integration also took other dimensions – migration and internal 
(institutional – democratic deficit), security system11, and the structure of the 
euro zone.Thus, the worsening condition of the European Union might hinder the 
progress of the integration process, trigger the effect of inversion and receding 
(spill back) and consequently the process of disintegration within the grouping.

The results of integration and disintegration processes can be evaluated with 
the use of the same indicators, which, however, cannot imply that the causes and 
mechanisms of integration and disintegration are the same.The lowering of an 
indicator value means disintegration, while an increase in its value is associated 
with the integration. In the literature on the subject you can find various measures 
that can be used to measure the effect of spill back and recession, taking into 
account the political, economic and social dimension of the ongoing integration 
process, or disintegration12. In this study, only selected indicators of measurement 
of changes taking place in the process of economic integration were used to 
assess the potential effects of Brexit, referring only to trade, which is the most 
often perceived effect of interdependencies between Member States in relation to 
relations with countries outside the grouping. The situation in which trade from 
outside the EU is more important than within the grouping may signal a higher 
probability of disintegration. 

THE POSITION OF THE EUROPEAN UNION IN THE 
GLOBAL TRADE AFTER LEAVING THE GROUP BY 
GREAT BRITAIN

The United Kingdom, likewise Germany and France, belongs to the group of 
the most important trade partners among the European Union countries, which 
is why Brexit may cause changes not only for the UK trade, but also for the 
entire grouping.The analysis covers the period from 2008-2016. On the basis 
of selected indicators, attempts were made to show changes that may affect the 
European Union trade after leaving the group by Great Britain. In the first place, 
8 Czachór Z., Kryzys i zaburzona dynamika Unii Europejskiej, Warszawa 2013, p. 548. 
9 E. Polak, Integracja i dezintegracja..., p. 8.
10 H. Scheller, A. Eppler, European Disintegration – non-existing Phenomenon or a Blind Spot of European 
Integration Research? Preliminary Thoughts for a Research Agenda, Institute for European Integration Research,  
Universitaet Wien, Working Paper 2014, no. 02, p. 6. 
11 Z. Czachór, Kryzys i zaburzona dynamika ...., pp. 505-512.
12 A. Eppler, L.H.Anders andT. Tuntschew, Europe’s political, social and economic ...., pp. 11-14; E. Polak, Inte-
gracjaidezintegracja..., pp. 46-48.
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the study took into account the shaping of the European Union’s export and 
import rate with the United Kingdom (EU-28) being Member of the grouping 
and that country outside the grouping (EU-27 without GB). 

Table 1. The UE28 and UE27 (withoutGB) export and import rates in the years 2008-
2016 (in %)

Specifi-
cation 2008 2009 2010 2011 2012 2013 2014 2015 2016

Param-
eter
α1

R2 determina-
tion

indicator

Export rate
UE28 38.9 34.8 38.6 41.4 42.6 42.8 43.1 44.0 44.1 0.9804 0.7438
UE27 
(with-

outGB)
41.0 36.2 40.3 43.2 44.9 45.1 45.9 47.4 47.1 1.1911 0.7765

Import rate
UE28 38.8 33.8 37.7 40.4 40.7 40.3 40.3 40.4 40.6 0.5387 0.4280
UE27 

(without 
GB)

40.3 34.7 38.8 41.7 42.2 41.8 42.3 42.8 42.6 0.6717 0.4949

Source: Own calculations based on the Eurostat data (http://ec.europa.eu/eurostat/tgm), 
[access: September 2017].

Values of the export and import rates confirm relatively high opening of the 
European Union to trade. As it results from the Brexit analysis, it may affect the 
increase in the importance of exports and imports in the GDP of the whole group 
of countries under study (Table 1).The conducted analysis also puts emphasis on 
the development trends of the European Union’s trade in relation to GDP. For this 
purpose, the linear trend model was used. 

tt utY ++= 10 αα                    (1.1)
where:
t – time variable, 
α0, α1 – structural parameters.

Structural parameters of functionsα0 andα1 were evaluated using the 
least squares method. However, in order to verify the model, a coefficient of 
determination was used (R2)13. 

On the basis of the analysis, it can be concluded that in the audited period there 
was a slight increase in the degree of opening of the European Union economy to 
trade with foreign countries, as evidenced by the value of the coefficient α1. The 
upward trend was also recorded in the case of imports, but the degree of trend 
adjustment was at a much lower level compared to exports.A slightly higher 
increase in dependence on trade relations with foreign countries was noticed 
in the case of the European Union without Great Britain than in the current 
membership composition of the Member States.The stable market situation, the 
13 A. Welfe, Ekonometria. Metody i ich zastosowanie, Warszawa 2009, pp. 24-54.
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further process of globalization and regionalization and the related liberalization 
of trade exchange may allow this trend to persist in subsequent years, following 
the year 2016 (Table 1).

The UK’s leaving the European Union also means changes in the share of 
the grouping in global trade. This analysis was carried out by reference to the 
indicators obtained by the European Union to selected countries that play the 
largest role in global trade.

Table 2. The UE28 and UE27 (without UK) share in the global export and import  
in the years 2008-2016 (in %)

Specification 2008 2009 2010 2011 2012 2013 2014 2015 2016
Share in global export

UE28* 36.60 36.65 33.71 32.85 31.04 31.86 32.03 32.17 32.85
UE27 (withoutGB)* 33.59 33.73 30.91 29.98 28.42 28.96 29.32 29.33 30.26

UE28 third countries* 12.14 12.40 11.99 12.07 11.96 12.41 12.11 12.19 12.18
UE 27 (without GB) 

third countries* 10.78 11.08 10.65 10.63 10.61 10.75 10.68 10.59 10.81

China 8.86 9.57 10.31 10.35 11.08 11.65 12.32 13.79 13.15
United States 7.97 8.41 8.36 8.08 8.36 8.33 8.53 9.11 9.12

Japan 4.84 4.63 5.03 4.49 4.32 3.77 3.63 3.79 4.04
South Korea 2.61 2.90 3.05 3.03 2.96 2.95 3.01 3.19 3.10
Great Britain 3.02 2.92 2.80 2.86 2.62 2.91 2.71 2.84 2.59

Russia 2.92 2.42 2.62 2.85 2.86 2.75 2.61 2.07 1.77
Share in globalimports

UE28* 37.86 36.90 34.28 33.51 31.05 30.93 31.33 30.97 31.87
UE27 (withoutGB)* 33.55 32.52 30.19 29.60 27.32 27.45 27.66 27.16 27.90

UE28 third countries* 15.28 14.77 14.26 14.09 13.32 12.71 12.70 12.45 12.67
UE 27 (without GB) 

third countries* 13.08 12.49 12.14 12.04 11.36 11.08 11.03 10.74 10.76

United States 13.17 12.65 12.77 12.30 12.55 12.30 12.69 13.89 13.95
China 6.88 7.93 9.05 9.47 9.76 10.30 10.31 10.08 9.83
Japan 4.63 4.35 4.50 4.64 4.76 4.40 4.27 3.89 3.76

Great Britain 4.32 4.38 4.10 3.92 3.72 3.48 3.67 3.81 3.97
South Korea 2.64 2.55 2.76 2.85 2.79 2.72 2.77 2.62 2.52

Russia 1.77 1.51 1.61 1.76 1.80 1.80 1.62 1.16 1.19
* The table includes the EU’s share in global exports and imports in the first two items, 
together with intra-Community supplies and acquisitions of goods, in items 3 and 4 the 

registered share in global trade refers only to countries outside the grouping.   

Source: Own calculations based on theITC Trade Map data(http://www.trademap.org/
Bilateral_TS.aspx?nvpm=1|826|||14719|TOTAL|||2|1|1|1|2|1|1|1|1)), 

[access: September 2017].

In 2008-2012, the European Union’s share in global exports, and in the case 
of imports also in 2013, showed a decreasing trend. This situation was created 
as one of the effects of the global economic crisis, followed by the recession 
and instability in the eurozone countries. In 2016, all indicators of the European 
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Union’s share of global trade significantly deteriorated compared to 2008. 
Leaving the European Union by Great Britain can greatly affect the deterioration 
of the European Union’s position, taking into account the trends in the last decade.
Considering the trade exchange of the European Union with countries outside 
the grouping, it can be noted that the share of exports in the case of China and 
US imports exceed the results achieved by the grouping, both including Great 
Britain and without it (Table 2). In the further part, the pace of changes taking 
place in the exports and imports of the European Union have been taken into 
account, comparing them with the data obtained by the same trade partners.   

Table 3. The average rate of change in UE28 and UE27 (without UK) exports and 
imports in the global trade exchange in the years 2008-2016 (in %)

Specification
2008-2012 2013-2016 2008-2016 2008-2012 2013-2016 2008-2016

Pace of changes in export Pace of changes in import
UE28 1.62 -1.93 0.03 1.11 -2.78 -0.64

UE27 (without UK) 1.63 -1.79 0.10 0.97 -2.86 -0.75
China 10.92 0.60 6.21 13.72 -3.34 5.79
Japan 2.25 -5.20 -1.13 7.32 -9.02 -0.28

Sourth Korea 8.08 -2.48 3.25 7.80 -5.97 1.45
Russia 8.35 -14.58 -2.51 8.46 -13.09 -1.71

United States 6.13 -1.51 2.66 2.95 -0.92 1.21
Great Britain 1.49 -3.54 -0.78 2.22 -2.21 0.23

Source: Own calculations based on the UNCTADStat data(http://unctadstat.unctad.
org/wds/TableViewer/tableView.aspx) [access: September 2017].

The conducted analysis indicates that the UK’s leaving from the European 
Union would have a limited impact on the pace of changes in the export and 
import of the grouping. In 2013-2016, as in the case of sales to foreign markets 
throughout the EU, there was a significant deterioration in the pace of changes in 
British exports, which also translated into the entire period under consideration.
Contrary to Great Britain, in the years 2008-2016, the whole grouping noted  
a slight increase in export. In the years 2008-2012, an upward trend was recorded 
in imports of studied entities. However, in the next distinguished period (2013-
2016) in the case of Great Britain, the rate of decline in imports was slightly 
slower than in the entire EU28 and EU27 (without the UK). It allowed to achieve 
a low rate of growth of Great Britain’s imports in the entire analysed period 
(2008-2016) (Table 3).       

When comparing changes occurring in intra-EU trade, it should be noted that 
the UK’s leaving from the European Union may affect a significant deterioration 
in the situation in intra-Community supplies of goods (Table 4).
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Table 4. Average pace of the UE28 and UE27 (without UK) export and import changes 
in intra-EU trade and trade with third countries in 2008-2016 (in %)

Specification
2008-2012 2013-2016 2008-2016 2008-2012 2013-2016 2008-2016

Pace of export changes Pace of import changes
Intra-EU trade change

UE28 1.2 2.4 1.7 1.2 2.3 1.7
UE27 (without UK) -0.2 -1.3 -0.7 0.6 3.0 1.7

Great Britain 1.2 2.6 1.8 1.2 2.3 1.7
Forign trade with third countries

UE28 6.4 0.9 3.9 4.4 -1.2 1.9
UE27 (without UK) 6.2 1.5 4.1 5.6 0.1 3.1

Great Britain 6.5 0.8 3.9 4.2 -1.5 1.6

Source: Own calculations based on theUNCTADStat data (http://unctadstat.unctad.
org/wds/TableViewer/tableView.aspx),[access: September 2017].

During the period under consideration, the changes taking place in the 
trade with third countries were characterized by a much higher rate of change 
growth compared to intra-EU trade.  The obtained results may indicate an 
improvement in the competitiveness of export of goods of the studied groups 
of countries, especially in the period 2008-2012 (although it included the global 
crisis), compared to the years 2013-2016.In the recent period, a greater dynamics 
of changes was recorded in purchases made between EU Member States. The 
exclusion of Great Britain from intra-EU sales would cause adverse developments 
in the single market during the period considered. The situation, however, is 
reversed when considering the trade relations of the European Union without the 
United Kingdom with countries outside the grouping (Table 4).

The obtained results indicate the creation of new connections and deepening 
of the existing ones primarily with countries not belonging to the European 
Union, which is why  the next part of the study will cover countries that are the 
most important partners of the European Union and Great Britain.

BREXIT’S POTENTIAL EFFECTS ON TRADE BETWEEN 
THE EUROPEAN UNION AND SELECTED COUNTRIES

The starting point for consideration is the analysis of the geographical 
structure of trade and the distinguishing of countries that are significant partners 
of the European Union and Great Britain.The study took into account the volume 
of total exports and imports, which is why the results differ from those for which 
the assumption is made about intra-EU trade and with third countries.Initially, 
the survey covered countries with a share of over 1% in the export and import 
of studied entities.The distinguished countries were divided into 2 basic groups: 
member states of the grouping, countries not belonging to it, with the latter 
identifying economically developed countries and developing countries. Brexit 
will mainly refer to changes in the regulations of trade exchange. The exit of 
the United Kingdom from the European Union will mean, at the beginning, that 
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there will be no regulations in the scope of trade exchange, hence the conditions 
for access to the markets of the countries studied may change.

Table 5. The most important trade partners of the European Union and Great Britain 
(based on the data of 2016)

Specification UE memberstates Highly 
developedcountries Developing countries

Export

European Union

Total share of countries 
in the EU exports: 

12.14%
Total share of countries 
in the EU exports: 0%

Total share of countries 
in the EU exports: 

1.48%
Great Britain, Austria, 

Hungary, Slovakia, 
Romania

- Russia

Total share of 
countries in the EU 

exports:45.42%

Total share of countries 
in the EU exports: 

12.57%

Total share of countries 
in the EU exports: 

5.12%

Mutual partners

Germany, France, Italy,  
Holland, Belgium, 

Spain, Poland, Czech 
Republic, Sweden, 

Denmark

USA, Japan, 
Switzerland,  Norway China, Turkey, 

Great Britain

Total share of countries 
in the British exports: 

44.60%

Total share of countries 
in the British exports: 

14.6%

Total share of countries 
in the British exports: 

12.1%

Ireland Canada, Hongkong, 
Australia RSA, India

Total share of countries 
in the British exports: 

3,2%

Total share of countries 
in the British exports: 

5.0%

Total share of countries 
in the British exports: 

3.0%
Import

European Union

Total share of countries 
in the EU imports: 

8.02%
Total share of countries 
in the EU imports: 0%

Total share of countries 
in the EU imports:2.51%

Austria, Hungary, 
Slovakia, Great Britain - Russia

Total share of countries 
in the EU imports: 

46.01%

Total share of countries 
in the EU imports: 

11.50%

Total share of countries 
in the EU imports: 

10.20%

Mutual partners

Germany, Holland, 
France, Italy, Belgium, 
Spain, Poland,  Czech 

Republic, Sweden, 
Ireland

Switzerland, Norway
USA, Japan China, Turkey

Great Britain

Total share of countries 
in the British imports: 

46.29%

Total share of countries 
in the British imports: 

17.94%

Total share of countries 
in the British imports: 

11.30%

- Canada, Hongkong , 
Australia RSA, India

Total share of countries 
in the British imports: 

0%

Total share of countries 
in the British imports: 

4.42%

Total share of countries 
in the British imports: 

2.89%

Source: ITC Trade Map, (http://www.trademap.org), [access: September 2017]
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For all European Union member states, including those that are important 
partners, Brexit will be associated with the deterioration of the conditions of 
access to the British market, especially if the Norwegian model is not maintained, 
ensuring the regulation of cooperation on the conditions closest to the currently 
functioning common market.The adoption of the Turkish model and the creation 
of a customs union between the European Union and the United Kingdom 
may introduce incomplete liberalization in the field of trade. It is also worth 
mentioning that the UK is not interested in maintaining further relations with 
the European Union based on the principles of the common trade policy.The 
solutions adopted in the Canadian and Swiss model currently seem to be the 
most likely, but the adoption of this first solution will probably result in the 
introduction of tariff quotas for “sensitive” goods, as is the case in the solutions 
effective in the case of the above mentioned regional trade agreements. In 
contrast, the Swiss model, based on sectoral agreements, may prove to be not a 
very advantageous solution from the European Union’s point of view, aiming at 
introducing standardized agreements regulating the terms of cooperation with 
the countries not belonging to the group. The absence of a negotiated agreement 
at the time of leaving the European Union by the United Kingdom and the trade 
being based on the principles set out by the WTO, namely the return to MFN 
rates, may contribute to the deterioration of the conditions of access of the EU 
goods to the British market14.The effects of Brexit can mainly be seen in the 
case of goods of agricultural origin.The products of the processing industry can 
be affected to a much lesser extent and they will mainly refer to products from 
the automotive, chemical, plastics, wood and paper industries. The change in 
the terms of importing goods from the United Kingdom to the European Union 
may be felt in industries producing „sensitive” products, including agri-food 
products, textile articles, materials and fabrics, motor vehicles and products 
of the automotive industry, and the deterioration of the conditions of access of 
British products to the EU market, may sometimes result in the reduction of links 
between the European Union countries and Great Britain. In the long run, there 
may also be a trade shift effect, especially in the case of the EU-UK regulations 
based only on the WTO rules.Trade links between the countries of the European 
Union and Great Britain developed over 44 years of membership of this country 
in the grouping. They are the result of international economic integration, but 
they also involve benefits resulting from the theory of trade and productive 
cooperation. In the case of the European Union as well as Great Britain, trade 
links with the Member States play the most important role in the trade of both 
studied entities (Table 5).

Highly developed countries from outside the group, which are important 
trading partners, accounted for about 12% of the European Union’s trade and 
about 20% of British exports and imports. In the case of this group of countries, 
14 B. Pera,Brexit a wymiana handlowa Unii Europejskiej i Wielkiej Brytanii, Horyzonty Polityki, 2017, vol. 8 
no. 22, p. 76-79; B. Barazandeh, M.H. Rafieisahaei, Analysis on Brexit’sPossibleEconomicOutcomes. Technical 
Report, 2017, November, https://www.researchgate.net/publication/321171530, [access: 25.11.2017].
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which include the United States, Japan, Switzerland and Norway, Brexit can 
only affect the terms of trade with the first of these countries. Although so 
far these are only political declarations, however, President Trump, despite 
his inclination towards protectionism, expresses full support for a free trade 
agreement between the United States and Great Britain, which may increase the 
likelihood of Brexit’s successOn the other hand, it may also delay the resumption 
of suspended negotiations between the United States and the European Union on 
the new Transatlantic Trade and Investment Partnership Agreement. According 
to the Transatlantic Business Council, Brexit is perceived as a destructive 
phenomenon for the existing economic order. Its disruption can make a significant 
contribution to the threat by increasing the importance of China or a group of 
BRICS countries15.In the case of Norway and Switzerland, the European Union 
has, since the 1970s, regulated trade relations in the form of a free zone in the 
field of trade in goods. EU27 (without UK) trade exchange  with these two 
countries should not be exposed to adverse Brexit effects. The finalization of the 
Economic Partnership Agreement between the European Union and Japan will 
help to improve the position of the grouping not only on the global market, but 
also on the Asian continent16. The agreement reached with Japan may become the 
model for Great Britain to regulate by this country the conditions of economic 
cooperation after Brexit on similar terms (Table 5).

In export and import from Great Britains’s point of view, important trading 
partners include Australia, Canada and Hong Kong, which belonged to the 
territories dependent on Great Britain and are still economically connected with 
it, but to a lesser extent than the most significant countries from the European 
Union.The share of these countries and the special administrative region does 
not exceed 1% of EU exports and imports. Considering the consequences of 
Brexit for this group of countries, it should be noted that the terms of cooperation 
between the European Union and Canada have been governed by the provisions 
of the Comprehensive Economic and Trade Agreement (CETA) since September 
2017, and this country is a strategic partner for the grouping. Relations between 
the European Union and Australia are somewhat different. Despite a relatively 
low share in the EU trade, Australia is an important partner for the grouping. As 
a result of Brexit, EU-Australian relations may lose their importance, which is 
why the European Union should strive to negotiate and conclude an agreement 
on a free trade area. As a result of Brexit, EU-Australian relations may lose their 
importance, which is why the European Union should strive to negotiate and 
conclude an agreement on a free trade area. The relaxation of mutual relations 
between the European Union and these countries as a result of Brexit may also 
be associated with emerging proposals to strengthen cooperation within the 
15 R. Adler-Nissen, Ch. Galpin, B. Rosamond, Performing Brexit: How a post-Brexit world is imagined outside 
the United Kingdom. The British Journal of Politics and International Relations, 2017, vol. 19, no. 3, p. 583-
584. 
16 European Commission - Press release, EU and Japan finalise Economic Partnership Agreement, Brussels, 8 
December 2017. (http://europa.eu/rapid/press-release_IP-17-5142_en.htm), [8.12.2017].
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framework of the Commonwealth and make attempts to create a free trade zone 
and even a single market modelled on the EU17. In 2015, another initiative was 
launched to promote the deepening of cooperation between Canada, Australia, 
New Zealand and Great Britain, also known as CANZUK. It assumes the 
introduction of free trade, freedom of movement of investments and movement 
as well as coordination of non-economic aspects of selected forms of cooperation 
as well as foreign policy18. It is only a concept that has a much larger political 
dimension than an economic one, taking into account the real connections of 
these countries.  

In 2016, in the group of developing countries, the most important joint partners 
of the European Union and Great Britain were China and Turkey. Trade between 
the latter and the EU is based on an agreement on the customs union and Brexit 
should not have a significant impact on the existing relations between these 
entities. The situation seems to be different in the case of regulating relations 
with China. The Great Britain’s leaving the European Union may, on the part of 
the group, affect the acceleration of the negotiations of the bilateral investment 
treaty initiated in 2012 (Bilateral Investment Treaty, BIT)19, the more that after 
Brexit it is planned to negotiate an agreement on the creation of a free trade zone 
between the United Kingdom and China. It seems, however, that this agreement 
may be more interesting for the Middle Kingdom, although Great Britain is also 
an attractive partner for China in terms of the development of services, market 
for securities, absorption of Chinese investments.The developing countries, 
important from the point of view of Great Britain’s trade exchange, include the 
RSA and India.Thesetwocountrieswerecolonies of the United Kingdom.Since 
2007 the European Union has been conducting negotiations with India on free 
trade, covering not only the conditions of access to the market in terms of the 
flow of goods, services and capital, but also regulations concerning public 
orders. Closer cooperation between India and the European Union could also 
contribute to strengthening the position of the grouping on the international 
arena, because in the modern world, despite Brexit and the crisis of the euro zone, 
it is perceived as an economically and politically stable area20.Great Britain will 
also be interested to sign agreements with India, considering the opportunity to 
develop the exchange of services, mainly in the information technology industry.
A serious barrier to talks may be the approach of both parties to the abolition of 
visas. The United Kingdom also undertakes diplomatic efforts to strengthen its 
position on the South African market, with which the EU has been carrying out 
exchanges since 2000 under the terms of the free trade agreement. 

17 R. Adler-Nissen, Ch. Galpin, B. Rosamond, Performing Brexit ..., pp. 584-585.
18 CANZUK, http://www.canzukinternational.com, [access: 25.11.2017].
19 W. Shan, L. Wang, The China-EU BIT and the Emerging “Global BIT 2.0”. ICSID Review, 2015, vol. 30, no.1, 
pp. 260-267. 
20 EU Observer, EU-India summit: slow progress, except for security deal. https://euobserver.com/opinion/139322, 
[access: 11.12.2017].
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In the group of developing countries, the European Union has a fairly 
extensive relationship with the African, Caribbean and Pacific States, which 
were dependent colonies and territories of the United Kingdom, and are now 
members of the Commonwealth of Nations. That is why the European Union, even 
though these countries do not play a significant role in trade with the grouping, 
should also accelerate the negotiations on the Economic Partnership Agreements 
(EPAs) being negotiated with two African regions: the Commonwealth and East 
Africa and West Africa, as well as intensifying work on the ratification process, 
enabling them to enter into force to the full extent (South-East African States, 
Southern African Development Community)21.

The conducted research has shown that both in the group of countries 
belonging to the European Union as well as countries from outside the group, 
important trade partners were to a large extent the same countries in the case of 
both subjects. Brexit, may change the position of the European Union countries 
in trade exchange mainly with the partners, with whom trade negotiations on 
regional trade agreements have not been completed so far.Bearing in mind the 
average period of several years needed to negotiate conditions and the entry into 
force of preferential trade agreements, the European Union has an advantage 
over the United Kingdom in this respect.

cONcLUSIONS
In terms of the theory of economic integration, Brexit may have a broader, 

multilateral dimension and refer not only to the relations between the European 
Union and Great Britain, but also may indicate a possible disintegration between 
the states belonging to the grouping. The effects of integration and disintegration 
processes can be assessed by means of the same indicators. The obtained results 
make it possible to determine the range and direction of occurring changes.The 
changes occurring within the size and structure of trade exchange between the 
member states of the integration grouping and the states not belonging to it can 
be the first signal informing about the onset of the disintegration process.It can, 
for example, be revealed by the decreasing share of exchange within the group 
in relation to trade with countries outside it. Thissituationhaspartlyoccurred in 
the case of Great Britain, although the decision to withdraw from the European 
Union is much morecomplex.

Great Britain is one of the most important countries among European Union 
member states, therefore Brexit may cause changes not only in the trade exchange 
of the country leaving the group, but also in the trade of other countries. The 
results of the analysis showed that in the case of the European Union without 
the United Kingdom, the degree of opening the group to exchange with foreign 
countries could increase slightly faster. In the analyzed period, the European 
Union’s share in global export and import significantly decreased, therefore Great 
Britain’s leaving the grouping could significantly affect further deterioration of 
21 European Commission, (http://trade.ec.europa.eu/doclib/press/index.cfm?id=1395),  [8.12.2017].
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these results. On the other hand, it would contribute to a small extent to the pace 
of changes taking place in the export and import of the grouping. In 2008-2016, 
changes in trade with third countries were characterized by a much higher rate of 
growth compared to the intra-Union trade. The exclusion of Great Britain from 
the intra-EU sales would cause adverse changes in the single market.  

Potential results of Brexit, both for the European Union and Great Britain, are 
currently the subject of analyses.In the area of trade exchange leaving the European 
Union by the United Kingdom will be connected with the determination of new 
conditions of mutual relations and access to the markets of countries belonging 
to the grouping as well as those which are out of it.Among the analysed models 
used in relations with third countries, in the case of Brexit, a fairly probable 
solution is the creation of a deeper free trade zone between the European Union 
and Great Britain.The choice of this solution will lead to an opportunity to 
introduce restrictions on “sensitive” goods in the form of tariff quotas i.e. for 
goods coming from the EU and supplied to the market of Great Britain.As Brexit 
may also influence the terms of trade agreements and negotiations, mainly with 
countries and territories that were dependent on Great Britain, according to the 
conducted research. In the case of the United Kingdom the onset of negotiations 
of trade agreements will, however, be possible only after  the completion of 
talksconcerning the conditions of leaving the grouping and formal leaving it.On 
the other hand, for the European Union, this period should be used to strengthen 
its position on the global market, intensify the negotiations started and make 
effective the agreements with the most important trade partners of both entities. 
The research is preliminary and requires a more in-depth analysis of the issues 
raised.
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summary: Great Britain is an important member state of the European Union (EU), 
that is why its decision to leave the EU may weaken the position of the grouping in 
global trade and in negotiations of access to foreign markets. The aim of the article is to 
try to determine Brexit’s effects on the European Union’s trade with countries that are 
important partners from both the point of view of the grouping and the United Kingdom. 
The article presents the Brexit approach in selected concepts of international integration.
Then the position of the European Union in global trade after Great Britain’s leaving 
the grouping was determined. The initial analysis of the potential Brexit effects for the 
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European Union’s trade with selected countries belonging to the economics developed 
as well as developing countries allowed to determine the scope of changes and identify 
the directions of necessary actions.

Keywords: Brexit, trade exchange, foreign trade, economic integration, disintegration, 
the European Union, Great Britain 

BREXIT I JEGO POTENCJALNE SKUTKI DLA WYMIANY  
HANDLOWEJ UNII EUROPEJSKIEJ Z WYBRANYMI KRAJAMI

streszczenie: Wielka Brytania,  jest ważnym państwem członkowskim Unii Europejskiej, 
dlatego też jej decyzja o opuszczeniu Unii Europejskiej może osłabić pozycję ugrupow-
ania w globalnej wymianie handlowej i w negocjacjach warunków dostępu do rynków 
zagranicznych. Celem artykułu jest próba określenia skutków Brexitu dla wymiany han-
dlowej Unii Europejskiej w kontekście relacji z krajami będącymi ważnymi partnerami 
zarówno z punktu widzenia ugrupowania, jak i Zjednoczonego Królestwa. W artykule 
zaprezentowano ujęcie Brexitu w wybranych koncepcjach integracji międzynarodowej. 
Określono pozycję Unii Europejskiej w globalnej wymianie handlowej po wyjściu Wiel-
kiej Brytanii z ugrupowania. Przeprowadzona wstępna analiza potencjalnych skutków 
Brexitu dla wymiany handlowej Unii Europejskiej z wybranymi krajami należącymi 
do grupy rozwiniętych gospodarczo, jak również rozwijających się pozwoliła określić 
zakres zachodzących zmian i zidentyfikować kierunki koniecznych działań.

słowa kluczowe: Brexit, wymiana handlowa, handel zagraniczny, integracja gospodarcza, 
dezintegracja, Unia Europejska, Wielka Brytania, Zjednoczone Królestwo. 
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THE EUROPEAN UNION’S AND GREAT BRITAIN’S 
TRADE RELATIONS WITH SELECTED DEVELOPING 

COUNTRIES IN THE CONTEXT OF BREXIT1

INTRODUcTION
Developing countries constitute both the most numerous and the most diverse 

group in the modern world economy, which can be characterized by a relatively 
high economic growth rate and being more and more related to foreign markets.
The European Union’s trade relations with the aforementioned group of coun-
tries resulted not only in the aftermath of the colonial past of European coun-
tries, but also as an effect of growing interdependence of economic operators, 
both cooperating and competing with on the another on the global market. What 
might also influence the development of trade relations between the EU and the 
developing countries is the United Kingdom’s decision to leave the European 
grouping. Not only might Brexit weaken the EU’s position in the global economy, 
but also it might significantly harm the negotiating position of the grouping and 
create distortion in the trade with partners. 

∗ PhD, Department of Foreign Trade at Cracow University of Economics. 
1 The study constitutes a part of scientific research carried out at the Department of Foreign Trade of Cracow Uni-
versity of Economics as a part of project no. 061/WE-KHZ/02/2017/S/7061entitles “Competitiveness in the macro, 
meso, and micro perspective” financed from  the funds granted to the Faculty of Economics and International Rela-
tions of the Cracow University of Economics within the subsidy program to maintain research potential. 
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The aim of the paper is to present the EU’s (hypothetically without GB) and 
the UK’s  relationships with the developing countries.  It was also attempted to 
perform an evaluation of the existing  conditions of these two operators’ coop-
eration with their closest trading partners belonging to the watch list. 

BREXIT AND TRADE EXCHANGE – A REVIEW  
OF LITERATURE

Leaving an integration grouping by a member country, frequently preceded 
by the renegotiation of the agreement, constitutes an uncommon and a relatively 
new phenomenon in the theory of international economic integration, although 
instances of countries leaving such groupings from different reasons can be 
found in the literature. In the 70’s of the 20th century, Uganda left the East Af-
rican Community (EAC), finding its trade position unfavorable in relation to 
Kenya which had a dominant influence in the region. Other instances might 
be Mauritania’s leaving the ECOWAS (Economic Community of West African 
States), or Georgia’s leaving the Commonwealth of Independent States. What 
might constitute a reason for leaving a grouping is the strongest country’s eco-
nomic policy which leads to impoverishing its partner2.

As far as the regional integration initiatives are concerned, what appears to 
be a frequent problem is the asymmetric division of benefits among all the par-
ticipants, occurring especially in a group of countries diversified in terms of 
their economic growth. Problems and dilemmas arise concerning the integra-
tion of markets, which is particularly visible when it comes to the international 
trade, and characteristic mainly of those economies which are similar to one an-
other and uncompetitive,3 however leaving a grouping might also result from the 
willingness to change the current terms and conditions. The original signatories 
of the European Free Trade Association (Austria, Denmark, Portugal, Sweden, 
United Kingdom) and Finland left the group and joined the then European Com-
munities. In the history of the European Union so far, some countries have not 
acceded to the European Union (Faroe Islands, Norway and Switzerland), how-
ever it was only Greenland, the only area with a very large autonomy, having the 
status of a Danish overseas territory, which, for fear of the future of its fishing 
industry, as a result of a referendum, left the European structures after three 
years of negotiations. Until 2016, no state decided to leave the grouping.

In the theory of economic integration, as a result of the creation of a new 
grouping, its expanding by acceptingnew members and theongoing process of re-
inforcing the relations between them, special attention is paid to the elimination 
of discrimination and barriers that might restrict trade�. According to Machlup, 
2 D.A. Irvin, K.H. O’Rourke,Coping with Shocks and Shifts: The Multilateral Trading System in HistoricalPer-
spective,  [In:] R.C. Feenstra, A.M. Taylor (eds), Globalization in an Age of Crisis. MultilateralEconomicCoopera-
tion in the Twenty-First Century,  Chicago 2014, p. 14
3 N. Mugarura, The „EU Brexit” implication on single banking license and other aspects of financial markets 
regulation in the UK, International Journal of Law and Management, vol. 58,  no. 4, p. 473. 
� R. Baldwin, Sequencing regionalism: theory, European practice and lessons for Asia, CEPR Discussion  
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economic integration is the result of either expanding or reducing trade, and its 
scope is similar to the theory of international trade.5In this respect, the economic 
integration is sometimes treated in a broader sense, taking into consideration not 
only trade, but also the economic relations occurring in the spheres of production 
and technology6.

The economic integration is also treated as a long-term process of merging 
economies, which causes mutual adaptation of the structures of the countries 
forming an integration group and interaction between the elements constitut-
ing it, emphasizing its dynamics, too. Membership in an integration group is 
frequently associated with strengthening the competitiveness of the economy, 
becoming more open and winning new markets. As far as weaker economies are 
concerned, what particularly contributes to their stabilization and strengthening 
their credibility is the process of integrating with the economically developed 
countries, which might also affect the acceleration of the economic growth and 
the improvement of living conditions in the country.

Disintegration is, in turn, a process of the opposite direction in relation to 
the aforementioned one. As soon as it appears, it means: distraction, dispersion, 
dissolution of a certain whole, the loss of uniformity, fragmentation, but also 
loosening, a rupture in the system within its structure, surfaces or space. The 
condition for disintegration to occur is being preceded by the process of integra-
tion, which means merging and uniting.  It is also possible for both processes to 
complement each other7. The reasons for disintegration constitute a consequence 
of the turbulent environment characterized by the dynamic ongoing globaliza-
tion process and the pace of changes taking place8. In economic terms, what con-
stitutes the reflection of disintegration is the fluctuation and the lack of balance 
of the EU economy resulting from the 2008+ financial crisis and the consequent 
deep recession in the eurozone, aggravating inequalities among the Member 
States, large development disparities and increasing discrepancies affecting the 
effectiveness of the EU’s decisions9. The deteriorating condition of some of the 
Paper 2014, no 7852, p.2; B. Balassa, The Theory of Economic Integration, London, 1973, p. 1-2; Czarczyńska 
A., Śledziewska K., Teoria europejskiejintegracjigospodarczej, 2. wyd. poprawioneiuaktualnione, Warszawa 2007, 
p. 4; W. Goode, Dictionary of Trade Policy Terms, Cambridge 2003, s. 302; A.M. El-Agraa, The European Union. 
Economics and Policies, 8th edition, New York, p. 1; F. Ilzkovitz, A. Dierx, V. Kovacs, N. Sousa, Steps Towards 
a Deeper Economic Integration: The Internal Market in the 21st Centrury, European Economy, Economic Papers 
2007, no. 271 (January), p. 18 and 90; M.N. Jovanović, The Economics of International Integration, second edi-
tion, Cheltenham (UK), Northampton (MA, US), second edition, p. 7; Pelkmans J., European Integration: Meth-
ods and Economic Analysis, Essex 2001, p. 2.
5 F. Machlup, Integracja gospodarcza – narodziny i rozwój idei, Warszawa, p.372.
6 J. Misala, Globalizacja i regionalizacja międzynarodowego życia gospodarczego w świetle teorii wymi-
any międzynarodowej, [w:] Skurczyński M. (red.), Globalizacja w gospodarce światowej, Sopot 2002, p. 155;  
E., Czarny, Regionalne ugrupowania integracyjne w gospodarce światowej, Warszawa 2013, p. 16.
7 A.Eppler, L.H. Anders, T. Tuntschew, Europe´spolitical, social, and economic (dis-)integration: Revisiting the 
Elephant in times of crises, “Political Science Series”, Working Paper2016, no. 143(October), p. 5;B. Pera, Brexit 
a wymiana handlowa Unii Europejskiej i Wielkiej Brytanii, Horyzonty Polityki, 2017, no 8 (22),  p. 73, DOI: 
10.17399/HP.2017.082204
8 E. Polak, Integracja i dezintegracja ... p. 8
9 H. Scheller, A. Eppler, EuropeanDisintegration – non-existingPhenomenonor a Blind Spot of European In-
tegration Research ? Preliminary Thoughts for a Research Agenda, Institute for European Integration Research,  
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economies of the European Union Member States has hampered the progressive 
process, triggered the effects of inversion and spill back. According to some 
researchers, the “eastern enlargement” of the European Union, which changed 
the balance of power in the grouping and placed new challenges for the existing 
Member States. The disproportionate distribution of benefits also influenced the 
re-assessment of the position of staying in or leaving the European Union in the 
case of Great Britain10.

The ongoing integration and disintegration processes affect trade both within 
the grouping, as well as with third countries. The accession of Great Britain 
to the European Union (then the European Economic Community), constituting 
acustoms union at the beginning of the 1970s, meant the necessity of introduc-
ing changes in terms of market access conditions and the adoption of common 
commercial policy of the grouping, including the instruments relating to third 
countries. Enlarging the customs union to more countries and the growth of the 
economic area have created opportunities to reduce trade diversion and the in-
crease of the internal division of labor. Deepening the integration process led to 
strengthening relationships among the countries forming the grouping. Bearing 
in mind the opposite process, which is a relatively mild form of disintegration in 
this case, leaving the group by a member state is an unprecedented action taken 
by the European Union concerning the functioning of the common market. Its 
effects will influence both the form and the relations within the group itself, as 
well as the state leaving it. The common market, constituting an advanced form 
of economic integration, implies the complexity of the process and indicates how 
to determine the necessary conditions to reduce  disturbances within the group 
after the United Kingdom’s leaving. As far as trade is concerned, the negotiation 
period also means intensifying measuresthat will enable the European Union to 
maintain (without GB) the possibly best position on the global market. The proc-
ess of integration and disintegration within the grouping may lead to changes in 
the geographic structure of trade, and its effects are often measured with the use 
of the same indicators,which enable to gauge the spill over and spill back effects 
in a dimension wider than trade only11. After Brexit, the changes concerning 
trade will refer to both the countries remaining in the grouping, as well as those 
from outside the EU. Taking into account the historical links between Great 
Britain and the developing countries within the Commonwealth of Nations (until 
1949, the British Commonwealth), trade relations between Great Britain and the 
European Union with selected developing countries will be presented below.

Universitaet Wien, Working Paper, 2014, no. 02, p. 6;M. Goetz, Integracja krajów byłej Jugosławii (Bośni  
i Hercegowiny, Serbii i Czarnogóry, Macedonii, Chorwacji, Słowenii) z gospodarką światową,  [In:] K. żukrowska 
(Ed.), Procesy integracyjne i dezintegracyjne w gospodarce światowej, Warszawa 2007, p. 197.
10 N. Mugarura, The „EU Brexit” implication on single banking license and other aspects of financial markets 
regulation in the UK, International Journal of Law and Management, 2016, vol. 58, issue 4, p. 472; P. De Grauwe, 
What future for the EU after Brexit ?,Intereconomics,  2016, no. 5, p. 249-251. 
11 A. Eppler, L.H. Anders, T. Tuntschew, Europe´s political, social, and economic (dis-)integration...., p. 11-14; 
E.Polak, Integracja i dezintegracja..., p. 46-48.
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THE ROLE OF DEVELOPING COUNTRIES IN THE TRADE 
OF THE EUROPEAN UNION AND GREAT BRITAIN

The trade between the European Union and Great Britain is dominated by 
links with economically developed countries. However, the developing countries 
are becoming increasingly important trading partners in the global market. It is 
forecasted that in 10-15 years, around 90% of global demand will be shaped out-
side Europe12. This variegated group includes countries with diversified export 
structure fully competing with the developed economies in terms of trade in 
goods and services, as well as countries with low level of economic development, 
with limited trade opportunities. The progressive liberalization of trade and the 
inclusion of this group of countries into the global trade system offer both oppor-
tunities and threats to them – on one hand, it brings about the chances to acceler-
ate the economic development, on the other, it might hinder their development13.

The study of the significance of developing countries in the trade of the Eu-
ropean Union and the United Kingdom was conducted for two separate entities: 
the European Union 27 (without GB) and Great Britain. At the outset, it should 
be mentioned that the latter constitutes the second, after Germany, most impor-
tant trading partner in the exports and imports of the European Union Member 
States in total14.

As far as the European Union (excluding GB) and the United Kingdom are 
concerned, relations with economically developed countries prevail in trade. 
Taking into account the relations of developing countries with both entities after 
Brexit, the analysis included those countries whose share in trade accounted for 
at least 0.1% of total exports or imports. In the case of the European Union, the 
condition was met by 47 countries being the recipients of its goods and two more 
whose share in the import to the grouping exceeded 0.1%. Similar results were 
obtained for exports from Great Britain – 49 countries. In contrast, in the exam-
ined group there were 39 countries which are the suppliers of goods with a share 
of at least 0.1% of Great Britain’stotal imports.

12 European Commission, Trade for all. Towards a moreresponsible trade and investment policy,Luxembourg 
2014, p.7. 
13 A. Głodowska, Handel zagraniczny a rozwój gospodarki w świetle teorii – perspektywa krajów rozwijających 
się, [In:] B. Pera, S. Wydymus (red.), Kraje rozwijające się w globalnej wymianie handlowej, Warszawa 2016,  
p. 30-37
14 Eurostat, http://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=ext_lt_intratrd&lang=en, [01.12.2017]. 
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Table 1. The geographical structure of trade between the European Union and the Unit-
ed Kingdom with developing countries in 2016, by geographic regions.

EXPORTS
The European Union 27 (excluding GB) Great Britain

Regions
Share in 
export 

(%)

The most 
important 

partner in the 
region

Regions Share in 
export (%)

The most 
important partner 

in the region

East Asia 7.0 China East Asia 11.3 China

West Asia 4.2 Turkey West Asia 7.1 The United Arab 
Emirates

South Asia 1.1 India South Asia 1.5 India
Northern Africa 1.6 Morocco Northern Africa 1.0 Egypt
Southern Africa 0.5 South Africa Southern Africa 0.7 South Africa

East Africa - - East Africa 0.2 Kenya
West Africa 0.3 Nigeria West Africa 0.5 Nigeria

The Caribbean - - The Caribbean 0.1 Cayman Islands
Mexico and 

Central America 0.7 Mexico Mexico and 
Central America 0.4 Mexico

South America 1.2 Brazil South America 1.0 Brazil
The 

Commonwealth 
of Independent 

States and 
Georgia

2.1 Russia
The 

Commonwealth 
of Independent 

States and Georgia
1.1 Russia

South-Eastern 
Europe 0.5 Serbia South-Eastern 

Europe 0.2 Macedonia

Total 19.2 Total 26.3
IMPORTS

The European Union 27 (excluding GB) Great Britain

Regions
Share in 
export 

(%)

The most important 
partner in the 

region
Regions Share in 

export (%)

The most 
important 

partner in the 
region

East Asia 13.5 China East Asia 14.7 China
West Asia 2.8 Turkey West Asia 2.9 Turkey
South Asia 1.6 India South Asia 2.5 India

Northern Africa 1.2 Algeria Northern Africa 0.4 Algeria
Southern Africa 0.5 South Africa Southern Africa 1.6 South Africa

East Africa - - East Africa 0.1 Kenya
West Africa 0.4 Nigeria West Africa 0.3 Nigeria

The Caribbean - - The Caribbean - -
Mexico and 

Central America 0.5 Mexico Mexico and 
Central America 0.4 Mexico

South America 1.4 Brazil South America 0.9 Brazil
The 

Commonwealth 
of Independent 

States and 
Georgia

3.6 Russia

The 
Commonwealth 
of Independent 

States and 
Georgia

1.0 Russia
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South-Eastern 
Europe 0.4 Serbia South-Eastern 

Europe - -

Total 25.9 Total 24.8

Source: Trade Map ICT, https://www.trademap.org/Index.aspx,  
[access: November 2017].

The analysis conducted for the year 2016 indicates a stronger link between 
Great Britain’s exports and the developing countries as compared to the Euro-
pean Union’s (excluding GB). In the case of imports, the situation is reversed, 
however, the difference in favor of the European Union is much lower in relation 
to the share recorded for exports. Great Britain’s connections, mainly in sales to 
the markets of East and West Asia, are much stronger than those of the European 
Union (excluding GB). The differences in the share of other regions achieved 
by the examined entities were much smaller and due to historical connections 

- Northern Africa, South America and Central America with Mexico, but also the 
geographical distance – candidate countries for EU membership (South-East-
ern Europe), the Commonwealth of Independent States along with Georgia were 
more favorable for the European Union (Table 1).

As far as the exports to developing countries are concerned, the most im-
portant trading partners of the European Union (excluding GB) and the United 
Kingdom differed in some distinguished regions (West Asia, Northern Africa, 
East Africa, the Caribbean and South-Eastern Europe). Neither East Africa nor 
the Caribbean reached the adopted level of 0.1% of the total EU exports, whereas 
both regions were represented in the United Kingdom’s exports.When it comes 
to the supplies to the markets of the East Asian countries, in both cases Chi-
na proved to be predominant, while in the case of imports, the same countries 
turned out to be the most important trading partners for both the EU and Great 
Britain. The only exception constituted the region of South-East Europe, playing 
a marginal role in the supplies to the United Kingdom, as well as the Caribbean 
in terms of both examined entities (Table 1).

Table 1 presents only the most important trading partner for a given region, 
whereas the other countries involved in trade relations with the European Union 
and Great Britain are included below, distinguished in terms of the size share in 
foreign trade.

Table 2. The European Union (excluding GB) and Great Britain’s  
developing countries trade partners in 2016. 

Exports
Share The European Union (excluding GB) Great Britain

 1.00%-5.00% China, Russia, Turkey, 
Saudi Arabia, China, Hongkong, India, 
South Korea, Singapore, Turkey, The 

United Arab Emirates,

0.60% – 0.99%
Saudi Arabia, Brazil, Hongkong, India, 

South Korea, Mexico, Singapore,  
The United Arab Emirates

Brazil, Qatar, South Africa, Russia,
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0.20%-0.59%

Algeria, Argentina, Chile, Egypt, 
Indonesia, Iran, Israel, Qatar, Malaysia

,Morocco,Nigeria, South Africa, Serbia, 
Thailand, Taiwan, Tunisia, Ukraine, 

Vietnam, 

Egypt, Ghana, Indonesia, Israel, Kuwait, 
Malaysia, Macedonia, Morocco, Mexico, 

Nigeria, Oman, Pakistan, Thailand, 
Taiwan, Vietnam,  

0.10%

Albania, Angola, Bangladesh, Belarus, 
Bosnia and Herzegovina, The Philippines, 

Iraq, Jordan, Kazakhstan,Colombia, 
Kuwait, Lebanon, Libya, Macedonia, 

Oman, Pakistan, Peru, Togo, Côte 
d’Ivoire, 

Algeria, Angola, Argentina, Azerbaijan, 
Bahrain, Bangladesh, Chile, Ethiopia, 

The Philippines, Iraq, Jordan, Cayman 
Islands, Kazakhstan, Kenya,  Colombia, 

Lebanon, Libya, Peru, Sri Lanka, 
Ukraine, Tunisia,   

Imports
Share The European Union (excluding GB) Great Britain

above 5.00% China, China,
 1.00%-5.00% South Korea, Russia, Turkey,  Hongkong, India,  South Africa,  Turkey,

0.60% – 0.99% Brazil, India, Taiwan, Vietnam, Bangladesh, South Korea, Russia,   
Thailand, Taiwan, Vietnam,

0.20%-0.59%

Algeria, Saudi Arabia, Argentina, 
Azerbaijan, Bangladesh, Chile, Egypt, 
The Philippines, Hongkong, Indonesia, 

Iraq, Israel, Kazakhstan, Malaysia, 
Morocco, Mexico, Nigeria, South Africa, 

Serbia, Singapore, Thailand, Tunisia, 
Ukraine, The United Arab Emirates,

Saudi Arabia, Brazil, Indonesia, Israel, 
Cambodia, Qatar, Malaysia, Mexico, 

Nigeria, Pakistan, Singapore,The United 
Arab Emirates,  

0.10%

Angola, Belarus, Bosnia and Herzegovina, 
Ecuador, Ghana, Iran, Cambodia, Qatar, 
Colombia, Costa Rica, Kuwait, Libya, 

Macedonia,  Pakistan, Peru, Sri Lanka, 
Côte d’Ivoire,  

Algeria, Angola,  Argentina, Chile, 
Egypt, the Philippines, Kazakhstan, 

Kenya, Colombia, Kuwait, Libya, 
Morocco, Peru, Sri Lanka, Ukraine, Côte 

d’Ivoire,

Source: Self study based on data from Trade Map ICT, https://www.trademap.org/In-
dex.aspx, [access: November 2017]. 

The United Kingdom had more connections with the developing countries 
whose share exceeded 1% of total exports compared to the European Union (ex-
cluding GB). With the exception of Mexico on the part of the EU, and South 
Africa and Qatar, being important recipients of British goods, the same countries 
were recorded in the group as far as both examined entities are concerned. The 
next two groups included countries that did not play a significant role in the ex-
ports of the European Union and Great Britain, both of them turned out to be the 
most numerous ones, nevertheless. In the case of both entities, China proved to 
be the dominant importer. The only important supplier common for both the EU 
and GB was Turkey. Similarly to the case of exports, the largest group of suppli-
ers in importsconstituted countries whose exports did not exceed 0.6% of total 
imports of Great Britain and the European Union (excluding GB). The category 
of imports also includes a much larger group of countries that are suppliers of 
goods to the European Union market (excluding GB) than in the case of Great 
Britain (Table 2).

While analyzing the directions of export and import of both examined entities, 
what can be observed is more significant trade links between Great Britain and 
the countries in the Far East and the Middle East, whereas African countries ap-
pear less important in this case, with the exception of South Africa. As far as the 
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surveyed group of countries is concerned, the trade exchange of the European 
Union (excluding GB) focused more on Russia, the Commonwealth of Independ-
ent States,as well asthe countries in North Africa and South America. Also, the 
European Union proves to be more oriented toward trade with the countries of 
the Western Balkans than it appears in the case of Great Britain.

THE INFLUENCE OF BREXIT ON THE EUROPEAN 
UNION’S TRADE RELATIONS WITH THE DEVELOPING 
COUNTRIES – AN EVALUATION ATTEMPT

Although negotiations concerning the conditions for UK’sleaving the Euro-
pean Union started in 2017, it can already be concluded that Brexit will be as-
sociated with the emergence of threats to the trade exchange of the grouping. As 
far as the size of the market is concerned, the European Union, will still be a 
much more significant player compared to the United Kingdom, even after Great 
Britain’s leaving, nevertheless, Brexit may affect the prolongation of trade agree-
ments negotiations with trade partners and it may delay their opening. Great 
Britain’s leaving the European Union might also influence trade with countries 
and territories where the United Kingdom constitutes a strategic or leading trad-
ing partner. Further in the paper, an attempt was made to indicate countries and 
territories whose trade is the most dependent on the relations with the United 
Kingdom. The study also took into account the pace of changes in trade ex-
change in the years 2012-2016.

Table 3. The importance of Great Britain in the EU exports and imports from /  
to the developing countries.

Exports Imports

Country
GB’s share 
in the EU’s 

exports

The pace 
of exports 
changes in 
2012-2016

 (in %)

Country
GB’s share 
in the EU’s 

imports

The pace 
of imports 
changes in 

2012-2016 (in 
%)

Montserrat 87.5 49 Saint Lucia 76.0 -13
The Falkland Is-
lands (Malvinas) 76.5 1 Brunei Darussalam 63.5 -18

Saint Helena 75.0 3 Tonga 49.0 73
Cocos (Keeling) 

Islands 64.7  1 Belize 48.9 -8

Brunei Darussalam 41.8 -�2 Niue 46.3 59
Grenada 39.5 7 Micronesia 45.4 -15
Nauru 36.3 8 Fiji 45.0 -15
Guiana 34.5 -1 Samoa 39.3 51

Barbados 33.2 -1 Kyrgyzstan 38.0 231
Dominica 33.2 7 South Africa 37.2 2

Saint Lucia 31.9 3 Hongkong, (China) 37.1 13
Saint Vincent and 

the Grenadines 31.7 -1 Gambia 28.5 0
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Turks and Caicos 
Islands 29.0 8 Qatar 28.2 -19

Belize 28.9 0 Kenya 27.2 -�
Papua New Guinea 28.0 -13 Sri Lanka 27.0 -5

Anguilla 27.8 18 Swaziland 26.9 13
British Indian 

Ocean Territory 26.5 no data Seychelles 26.3 -1

Trinidad and To-
bago 26.4 0 The Northern  

Mariana Islands 25.5 -�
Bahrain 25.7 3 Kuwait 23.5 -2�

Azerbaijan 25.4 -11 Nepal 23.4 6
Qatar 24.7 8 Saint Helena 22.9 -8
Ghana 24.0 -� Palestine 22.0 14

Hongkong 23.3 -3 Rwanda 21.7 32
Lesotho 20.5 0 Mauritius 21.1 -13
Kenya 20.2 -9 Cocos Islands 19.9 -33

Source: Trade Map, https://www.trademap.org/Index.aspx, [access: November 2017].

Table 3 presents the 25 countries and territories that prove to be most strongly 
linked to the United Kingdom, whose export from or import to Great Britain 
accounted for about 20% of the value of goods purchased on the European Un-
ion market. The share of all these countries accounted for about 3.5% of British 
exports and nearly the same value as far as UK’s imports are concerned. Out 
of the distinguished group, the share reached at least 0.1% of British exports in 
the case of only six countries (Azerbaijan, Bahrain, Ghana, Hong Kong, Qatar 
and Kenya). When it comes to import, however, five countries were recorded: 
Hong Kong, Qatar, Kenya, Kuwait and South Africa, classified as important 
trading partners in the group of developing countries. The exports originating 
in Great Britain accounted for over 85% to nearly 20% of the goods delivered 
from the European Union. Montserrat, being one of the dependencies of the Brit-
ish Crown, proves to be most strongly associated with British exports. In terms 
of import, the indicators of countries supplying the largest amounts of goods 
to Great Britain, in comparison to the European Union,achieved slightly lower 
values. Despite of their being dependent on the trade exchange with Great Brit-
ain, in the case of nine countries (Brunei Darussalam, Guiana, Barbados, Saint 
Vincent and the Grenadines, Papua New Guinea, Azerbaijan, Ghana, Hong Kong 
and Kenya),a drop in British exports volume to them was recorded in the years 
2012-2016. In the same period, imports from 14 countries included in the afore-
mentioned group (Saint Lucia, Brunei Darussalam, Mauritius, Micronesia, Fiji, 
Qatar, Kuwait, Belize, Kenya, Sri Lanka, Seychelles, the Northern Mariana Is-
lands, Saint Helena and the Cocos Islands) decreased, in turn  (Table 3).

What will be compared with the trading conditions is distinguishing the Euro-
pean Union’s (without the UK) and Great Britain’s most important trade partners 
in the group of developing countries, as well as those  most strongly associated 
with the United Kingdom.Thus, an attempt will be made to identify possible ef-
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fects as far as theconditions for access to the markets of developing economies 
after Brexit are concerned.

Table 4. The regulation of the European Union’s relations with developing countries in 
the context of Brexit (as of December 2017)

The form of regulation Developing countries*
Bilateral preferences

Customs Union
(GATT Art. XXIV) Turkey

Free trade area
(GATT Art. XXIV)

Algeria, Egypt, Fiji (ACP, CN), Ghana (ACP, CN), Israel, Jordan, 
Kenya (ACP, CN), Lebanon, Morocco, Mauritius (ACP, CN), 
Palestine, South Africa (ACP, CN), Papua New Guinea (ACP, 

WN), Rwanda (ACP, CN), Seychelles (ACP, CN), Tunisia, Côte 
d’Ivoire (ACP), 

Overseas countries and territories: Anguilla, the Falkland 
Islands/Malvinas, Cayman Islands, Montserrat, Cocos Islands, 

Saint Helena, the Turks and Caicos Islands, British Indian Ocean 
Territory (all United Kingdom’s dependencies)

Free trade area and the economic 
integration agreement

(GATS Art. XXIV I art. V)

Bosnia and Herzegovina, Chile, Ecuador, Colombia, South 
Korea, Macedonia, Mexico,  Peru, Serbia, Ukraine,

z CARIFORUM: Barbados (ACP, CN), Belize (ACP, CN), 
Dominica (ACP, CN), Grenada (ACP, CN), Guiana (ACP, CN), 

Saint Lucia (ACP, CN), Saint Vincent and the Grenadines (ACP, 
CN), Trinidad and Tobago (ACP, CN)

Unilateral preferences

Generalized System of 
Preferences (GSP) basic level of 

preferences

Azerbaijan, China, Ghana (ACP, CN), India (CN),Indonesia, 
Kenya (ACP, CN), Kyrgyzstan, Colombia, Micronesia (ACP), 

Nauru (ACP, CN), Nigeria (ACP, CN), Niu (ACP), Peru, 
Swaziland (ACP, CN), Thailand, Tonga (ACP, CN),Vietnam, 

Côte d’Ivoire (ACP)
GSP+ System

extended level of preferences The Philippines, Pakistan (WN), Sri Lanka (WN) 

EBA System
level of preferences for the least 

developing countries (LDC) 

Angola (ACP), Bangladesh (WN), Ethiopia (ACP), Cambodia, 
Lesotho (ACP, CN), Nepal, Rwanda (ACP, CN), Samoa (ACP, 

CN)
Non-preferential access to the market

Agreements with WTO Member 
States

Saudi Arabia, Argentina, Bahrain, Brazil, Brunei Darussalam,  
Hongkong, Qatar, Kazakhstan, Kuwait, Malaysia, Oman, Russia, 

Singapore, Taiwan, The United Arab Emirates
Agreements with countries 

having the WTOobserver status Belarus, Iraq, Iran, Libya, 

*  ACP – African, Caribbean and Pacific countries; CN – Commonwealth of Nations
Rwanda (next to Mozambique) is one of two Commonwealth of Nations Member States 

which did not belong to the British Empire.

Source: Own study based on the data base of WTO RTA, http://rtais.wto.org/UI/Pub-
licSearchByMemberResult.aspx?MemberCode=918&lang=1&redirect=1, [access: No-
vember 2017]; European Commission, Directorate-General for Trade database, http://

ec.europa.eu/trade/policy/countries-and-regions/, [access: November 2017]. 
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The analysis of trade regulations between the European Union and selected 
developing countries shows that the surveyed group had a considerable degree 
of regulated access to the EU market on privileged terms, based on the GSP 
principles, which guarantee unilateral preferences to the developing countries or 
according to mutually granted preferences under regional trade agreements, en-
suring asymmetrical trade liberalization to the weaker trading partners. Through 
preferential trade agreements, the European Union has regulated relations with 
some developing countries that play an important role in its trade (Turkey and 
South Korea), although such solutions are used quite often and refer to about 70 
trade partners.Through preferential trade agreements, the European Union has 
regulated relations with some developing countries, playing an important role 
in its trade (Turkey and South Korea), even though such solutions are used quite 
frequently and refer to about 70 trade partners. This form of regulating trade 
relations is also applied in relation to less economically developed countries and 
the less important for EU trade ones. On one hand, such an approach may con-
stitute some kind of threat to EU trade exchange after Brexit, especially when it 
comes to the countries that are members of the Commonwealth at the same time; 
on the other hand, however, the economies of countries subjected to the system 
of unilateral preferences are sometimes unable to take more advanced forms of 
links with the European Union. Bearing in mind the position of the grouping on 
the global market, it would also be reasonable to resume trade negotiations with 
the Middle East countries (e.g. Saudi Arabia, the United Arab Emirates, Qatar), 
which, according to the analysis, are relatively more connected with the United 
Kingdom. In view of the negotiations on the United Kingdom leaving the Euro-
pean Union, it would also be worth considering to regulate the trade relations 
with China and grant each other bilateral preferences, the more so as the country 
leaving the grouping is recognized as one of the advocates of free trade with the 
Middle Kingdom15. So far, a bilateral investment agreement has been negotiated 
with China, which may contribute not only to strengthening cooperation, but also 
to facilitate implementing economic reforms in the Middle Kingdom. Without 
violating the principles of the “China – one policy” concept, the European Union 
is also planning to negotiate a similar agreement with Hong Kong and Taiwan, 
belonging to major trading partners in the East Asian region.16 These last two 
territories are often seen as a gateway to cooperation with China. The regulation 
of trade relations between the European Union and China also becomes impor-
tant due to the suspension of tariff preferences for this country resulting from the 
GSP system (along with Ecuador, Indonesia, Costa Rica, the Maldives, Nigeria, 
Thailand and Ukraine)17. The decisions resulted from the entry into force of re-
15 P.J. Borkowski, Ł. Zamęcki, Relacje Unia Europejska – Chińska Republika Ludowa. Uwarunkowania 
wewnętrzne i międzynarodowe, Warszawa 2011, p. 30-33.
16 EuropeanCommission, Trade for all. Towards a moreresponsible trade and investment policy, Publications 
Office of the European Union, Luxembourg 2014, p. 31. 
17 Regulations. Commission delegated regulation (EU) No. 1421/2013 of 30.10.2013 amendingAnnexes I, II, and 
IV to Regulation (EU) No. 978/2012 of the EuropeanParliament and of the Councilapplying a scheme of general-
izedtariffpreferences, OJ EU z 31.12.2013, L355/1; 
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gional trade agreements, guaranteeing these countries access to the EU market 
on preferential terms on one hand,  on the other, they constituted the effect of 
the World Bank’s recognition, in the next three years preceding verification, as 
countries with at least medium-high income levels that are able to meet the chal-
lenges of trade on the global market without additional GSP support.

What might result from their membership in the Commonwealth is future dete-
rioration of the conditions of market access of a large number of the studied coun-
tries, and strengthening their links with Great Britain, dating back to the times of 
the British Empire. In this context, the most important partners of the European 
Union are: India, Singapore, Malaysia, as well as Hong Kong, remaining out-
side the initiative, being a Special Administrative Region of China. Leaving the 
European Union, it is possible for the United Kingdom toenter negotiations con-
cerningthe terms of creating its own links with trading partners, in which respect 
there are proposals to conclude a multilateral agreement leading to the creation of 
a free trade zone of the Commonwealth countries. As it was proven in the analy-
sis, the links between Great Britain and the developing countries from the latter 
group are not very significant, the development and strengthening of these rela-
tions by a regional trade agreement might lead to creating much stronger relations 
connecting the UK with the economically developed countries, nevertheless18.

What is often highlighted as far as the countries with GSP-covered exports to 
the European Union are concerned, is the relatively frequent occurrence of coun-
tries belonging to the African, Caribbean and Pacific Group (ACP), and to the 
Commonwealth of Nations (Table 4) among them. The trade relations of the Eu-
ropean Union, especially with the ACP countries, including the least-developed 
countries (LDCs), have been developed for over forty years and have enabled the 
establishment of such initiatives as: Economic Partnership Agreements (EPA), 
Everything But Arms (EBA) and GSP +,among others. Thanks to the actions, 
measures for the economic development, regional integration processes, as well 
as participation in global supply chains of the aforementioned countries are pro-
moted and supported. The developing countries belonging to both groups men-
tioned above are afraid of the effects of Brexit relating primarily to the possibility 
of reducing the purchasing power, weakening of the British pound resulting from 
the current condition of the UK and EU economies, the extent of support for the 
least developed economies and preferential regimes at the level of the access to 
the British market19.

An opportunity to improve the situation of the European Union on the global 
market, primarily in Asia, Africa and both Americas, may be the completion 
and entry into force of the negotiated preferential trade agreements. Currently, 
the European Commission is involved in negotiating agreements with around 30 
trading partners.
18 Commonwealth of Nations, London International Model United Nations, 17th Session, 2016,  p.11-15, http://
limun.org.uk, [access: 20.11.2017]; House of CommonsForeignAffairsCommittee, The role and future of the 
Commonwealth, Fourth Report of Session 2012-13; London 2012, p. 39
19 The Commonwealth, Commonwealth. Trade Policy Briefing, London November 2016, p. 7-9; 
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Table 5. Regional trade agreements of the European Union during negotiations  
(as of December 2017)

Type of agreement A country/countries negotiating with the EU
The date for 

the opening of 
negotiations/
notifications

BTIA India 28.06.2007
CEPA Indonesia 18.07.2016

DcFTA Morocco 22.04.2013
DcFTA Tunisia 13.10.2015

EPA Burundi, Kenya, Rwanda, Tanzania, Uganda 
forming the Eastern African Community (EAC) 16.10.2014

EPA

Benin,Burkina Faso, Gambia, Ghana, Guinea, 
Guinea-Bissau, Liberia, Mali, Niger, Nigeria, 
Cape Verde,Senegal, Sierra Leone, Togo,Côte 

d’Ivoireforming the Economic Community of West 
Africa (ECOWAS), and the countries in bold also 

belong to the  West African Economic and Monetary 
Union (WAEMU)and Mauritania, located in the 

West African region.

30.06.2014

FTA Malaysia 5.10.2010
FTA the Philippines 22.12.2015
FTA Singapore 16.12.2012
FTA Thailand 6.03.2013
FTA Vietnam 1.06.2012

MAA FTA
Argentina, Brazil, forming  MERCOSUR (South 
American Common Market). The agreements will 
also regulate the cooperation with the remaining 

countries, Paraguay and Uruguay.  
May 2010

BTIA (Bilateral Trade and Investment Agreement), CEPA – Comprehensive Economic 
Partnership Agreement, FTA – Free Trade Agreement), DCFTA – Deep and Compre-
hensive Free Trade Agreement, MAA FTA – Mercosur Association Agreement, Free 

Trade Agreement

Source: Based on  WTO RTA database, http://rtais.wto.org/UI/PublicShowMember-
RTAIDCard.aspx?rtaid=468, [access: December 2017]; European Commission, Direc-
torate-General for Trade database, http://ec.europa.eu/trade/policy/countries-and-re-

gions/countries/, [access: December 2017]

The chances of improving the conditions of the European Union countries to 
access the markets of the developing countries may emerge as soon as the ne-
gotiated preferential trade agreements enter into force. These agreements relate 
to the countries of the South-East Asian region, mainly those forming ASEAN, 
in the case of Malaysia, Singapore (also being members of the Commonwealth 
of Nations) and Vietnam. In the case of the last two countries, the negotiations 
of agreements have already been concluded and they are the subject of further 
proceedings enabling their entry into force. In 2012, however, there was a stale-
mate in the negotiations with Malaysia and the political and economic relations 
with this country were regulated by the Partnership and Cooperation Agreement 
(PCA), which does not imply neither reducingnor eliminating trade barriers.As 
far as trade exchange with developing countries is concerned, both India and Bra-
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zil constitute important partners for the European Union, and attempts are being 
made to regulate the relations on the terms of regional trade agreements. The 
European Union being more open to trade mainly with the developing countries 
results from the possibility of profiting from trade liberalization, as, according 
to the World Bank estimates,about 90% of next year’s demand will come from 
outside the grouping. An opportunity to improve the European Union’s position 
on the global market is also the enhancing cooperation and negotiating agree-
ments on deep and comprehensive free trade areas with countries covered by the 
Neighborhood Policy (Morocco and Tunisia), as well as developing cooperation 
based on the conditions of mutual asymmetric elimination of trade barriers in 
the case of Africa, the Caribbean and the Pacific (Table 5).

What should be treated as a threat to the EU’s trade exchange with the de-
veloping countries, taking into account the analyzed groups of trading partners, 
is the negotiations with the Gulf Cooperation Council (GCC) countries, which 
begun in 1990 and have been in a state of suspension since 2008.

The analysis, carried out in the paper, indicates that the European Union takes 
a number of measures aiming at strengthening the position of the grouping on 
the global market, which may bring favorable solutions weakening Great Brit-
ain’s withdrawal from the grouping.

SUMMARY
Brexit, treated as a phenomenon of disintegration, may trigger significant 

changes in the European Union economy, including those concerning the  trade 
exchange of the grouping and its relations with developing countries. The ne-
gotiations on the United Kingdom’s leaving the grouping, which began in 2017, 
do not allow for a precise quantification of impacts on trade with the examined 
group of countries.

The United Kingdom holds an important place in the trade of the European 
Union and itsrelationships with developing countries seem to be close, especially 
when it comes to exports to the countries of East and West Asia. What was re-
vealed by the analysis is the fact that in the examined group of countries, there 
were also strong connections with Great Britain’s former colonies, as well as its 
dependent territories. The European Union’s relations after the United Kingdom’s 
withdrawal differ in the intensity of trade links, although the main directions of 
exports and imports prove to be significantly similar. The analysis showed con-
siderable diversification of countries in terms of their share in British exports 
and imports, as well as in the case of the European Union. The most numerous 
groups consisted of countries whose share did not exceed 0.6% of the export or 
import of the United Kingdom and the European Union (excluding GB).What has 
been recorded while analyzing thegroup of examined countries is the fact that 
there exist stronger links between Great Britain and its trading partners (eight 
countries) in terms of exports in comparison to the European Union (excluding 
GB) (three countries), whereas EU imports concerning small countries, supply-



ANNUALS OF THE ADMINISTRATION AND LAW98

ing goods to the single market,are characterized by greater dispersion.  As far as 
trade with the studied group of developing countries is concerned, various forms 
of regulating the relationships were employed - regional trade agreements taking 
into account bilateral preferences, GSP (standardized, privileged and addressed 
to the Least Developed Countries) based on unilateral facilitation of access to the 
EU market, trade exchangeaccording to the most-favored-nation (MFN) treat-
ment and under the World Trade Organization rules.

The conducted research covers the issue of Brexit only in relation to business 
partners grouped according to their share in trade exchange and the regulation of 
commercial relations with them. Therefore, it appears to be well founded to con-
tinue the research and complement it by taking into account at least the changes 
in the goods structure.
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summary: Developing countries are playing an increasingly important role in the trade 
of the European Union (EU) as well as the United Kingdom (UK). The decision of the 
UK regarding leaving the EU and the already opened negotiations may also affect the re-
lations with selected developing countries. The aim of the paper is to present the existing 
relations of the European Union (hypothetically without Great Britain) and Great Britain 
with developing countries. A starting point for the research is a review of literature on 
the relationships between Brexit and trade exchange. In the empirical part, based on the 
collected statistical material and calculated basic foreign trade indicators, a trade analy-
sis by regions and countries was performed. Further,  countries were grouped according 
to their share in total exports and imports. The study of the potential impact of Brexit on 
the trade exchange of the EU with the developing countries has shown stronger links be-
tween the UK and the selected group of states in comparison to the grouping. The form 
of regulation of relations between the European Union and the developing countries 
taken into account in the study is characterized by considerable diversification, however, 
it is necessary to take further steps leading to strengthening the EU’s position on the 
global market after the United Kingdom leaves the integration grouping.

Keywords: Brexit, trade exchange, foreign trade, the European Union, Great Britain, 
the United Kingdom, developing countries.

RELACJE HANDLOWE UNII EUROPEJSKIEJ I WIELKIEJ  
BRYTANII Z WYBRANYMI KRAJAMI ROZWIJAJĄCYMI  

W KONTEKŚCIE BREXITU
streszczenie: Kraje rozwijające się odgrywają coraz większą rolę w wymianie han-
dlowej Unii Europejskiej, jak i Wielkiej Brytanii. Decyzja Zjednoczonego Królestwa  
w sprawie Brexitu i rozpoczęte już negocjacje mogą także wpływać na kształt relacji 
z tą grupą państw. Celem artykułu jest przedstawienie dotychczasowych relacji Unii 
Europejskiej (hipotetycznie bez Wielkiej Brytanii) i Wielkiej Brytanii z krajami roz-
wijającymi się. Punktem wyjścia do przeprowadzonych badań jest przegląd literatury 
dotyczącej związków pomiędzy Brexitem a wymianą handlową. W części empirycznej  
w oparciu zebrany materiał statystyczny i obliczone podstawowe wskaźniki handlu za-
granicznego przeprowadzono analizę wymiany handlowej w ujęciu regionalnym dla 
obu badanych podmiotów, a następnie pogrupowano kraje wg ich udziału w eksporcie  
i imporcie ogółem. Badanie potencjalnego wpływu Brexitu na wymianę handlową Unii Eu-
ropejskiej z krajami rozwijającymi się wykazało silniejsze powiązania Wielkiej Brytanii  
z badaną grupą państw w porównaniu do ugrupowania. Uwzględnione w badaniu formy 
uregulowania relacji Unii Europejskiej z krajami rozwijającymi się charakteryzują się 
znacznym zróżnicowaniem, jednak konieczne jest dalsze podejmowanie działań pro-
wadzących do wzmocnienia pozycji na globalnym rynku po wyjściu Zjednoczonego 
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Królestwa z ugrupowania.    

słowa kluczowe: Brexit, wymiana handlowa, Unia Europejska, Wielka Brytania, kraje 
rozwijające się
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EUROPEAN UNION-WEST AFRICA TRADE 
RELATIONS: WITH OR WITHOUT ECONOMIC 

PARTNERSHIP AGREEMENT (EPA)1

INTRODUcTION
The ACP–European Union relations date back to the beginning of the European 

integration as provisions concerning mutual cooperation were contained as early 
as the Treaty of Rome. The Cotonou Agreement, signed in 2000 and concluded 
for a term of 20 years, marked a new stage in the development of mutual trade 
relations. An important element of the Agreement was to negotiate Economic 
Partnership Agreements (EPAs) during a specified period. Those were supposed 
to be agreements providing for the progressive removal of barriers to trade on 
a mutual basis, including the liberalisation of essentially all trade in goods, as 
well as for extending cooperation to encompass other trade-related areas, in 
particular trade in services, investment, copyright, customs arrangements. 
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Basically, EPAs were intended to support regional integration between the ACP 
States, to promote their development, and to contribute to poverty eradication in 
the countries concerned. 

Negotiations on EPAs are conducted in several regional areas, including West 
Africa. Covering more than one-sixth of the surface area of the continent with 16 
countries, the region is ‘almost’ the same in terms of membership as the regional 
integration community functioning since the 1970s – the Economic Community 
of West African States (ECOWAS). In the 2010s, the only country in the region 
remaining outside the community is Mauritania (but with a signed partnership 
agreement with the ECOWAS).

The article aims to present the benefits and costs for the West African countries 
of the conclusion of EPAs and of the implementation of trade liberalisation 
thereunder, in the light of their trade relations with the European Union Member 
States. The assessment of the advantages and disadvantages of entering into an 
EPA will take account of a situation in which the countries in question would 
not sign an EPA: how their customs status would change and whether it would 
involve a significant deterioration in the conditions of access to the EU market. 
Therefore, with regard to EU-West Africa trade relations, finding an answer to 
the following question is of key importance: with or without EPA? 

The article employs an analytical and descriptive method. It draws on sources 
from the national and international literature, secondary legislation of the 
European Union in the form of regulations, as well as on EUROSTAT statistics.

CHARACTERISTICS OF THE WEST AFRICAN REGION
The West African region is situated north of the Gulf of Guinea and south of 

Sahara and includes 16 countries (Benin, Burkina Faso, Gambia, Ghana, Guinea, 
Guinea-Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, Senegal, Sierra Leone, 
Togo, Côte d’Ivoire (Ivory Coast), Cape Verde)2, as many as 12 of which are 
classified by the UN as the least developed countries in the world (LDCs). The 
rest: Ghana, Nigeria, Côte d’Ivoire and Cape Verde are lower middle-income 
countries3. It means that the region covering slightly more than one-sixth of the 
surface area of the continent at the same time accounts for 35% of the least 
developed African countries. Therefore, it is the main area of poverty, not only in 
Africa but also in the world. In addition, the region is very diverse as it comprises 
Nigeria, the most populous African country (182 million), and a number of 
countries with populations below 10 million. Similarly, the GDP growth rate 
varies widely; with the 2015 average growth rate of 2.5%, it ranged in the region 
from – 19.5% in extremely unstable Sierra Leone to 8.5% for Côte d’Ivoire. The 
diversity of the West African states is presented in (Table 1).
2 According to the classification adopted by the United Nations Organisation (UN), the West African region also 
includes the following islands: Saint Helena, Ascension and Tristan da Cunha as well as Săo Tomé and Príncipe, 
excluded from this analysis due to their economic insignificance and difficulties with obtaining data, www.worl-
datlas.com [retrieved: 01 August 2017].
3 www.un.org, [retrieved: 01 August 2017].
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Table 1. Surface area, population and GDP of West African countries (members of the 
ECOWAS and Mauritania) in 2015

Area (km˛)
Population
(thousand 
persons)

GDP (USD 
million)

GDP per capita 
(USD)

GDP growth 
rate (%)

Benin  112,622  10,880  8,449 777 5.2
Burkina Faso 274,200  18,106 11,192 618 4.3
Cape Verde   4,033       521  1,580 3,035 1.7

Gambia 11,300    1,991 934 469 4.1
Ghana 238,533  27,410 35,284 1,287 3.9
Guinea 245,857 12,609 6,653 528 0.3

Guinea-Bissau 36,125   1,844 1,062 576 4.5
Côte d’Ivoire 322,463  22,702 31,504 1,388 8.5

Liberia 111,369 4,503 2,218 492 0.8
Mali 1,240,192 17,600 10,624 604 4.6

Mauritania 1,030,700 4,068 5,002 1,230 3.3

Niger 1,267 19,899 7,130 358 4.4
Nigeria 923,768 182,202 525,220 2,883 2.9
Senegal 196,722 15,129 13,926 920 6.2

Sierra Leone 71,740 6,453 3,790 587 -19.5
Togo 56,785 7,305 4,104 562 5.4

West Africa 4,877,676 353,222 668,672 1,019 2.5

Source: Own study based on: UNCTAD Handbook of Statistics 2016www.unctad.org 
[retrieved: 21 July 2017]; The World Factbook, www.cia.gov[retrieved: 30 July 2017].

West African countries are members of the Economic Community of West 
African States (ECOWAS), established under the 1975 Treaty of Lagos�, specifying 
its objectives both broadly and rather vaguely5. Therefore, it took years to fulfil 
them, in a community combining a wide variety of countries differentiated in 
territorial and economic terms, additionally with different post-colonial French, 
British and Portuguese legacies6. Mostly due to Nigerian influence and efforts, 
the ECOWAS has a certain political status. It also enabled the community to 
play a reliable and effective role in regional peace-keeping operations through 
operations of the ECOWAS Monitoring Group (ECOMOG) in Liberia and 
Sierra Leone. Another area of its relative success is the cross-border movement 
of persons between the member states. On the other hand, the ECOWAS has 
been very moderately successful in trade integration; in 2015, intra-regional 
trade accounted for 10.8% of the total trade of the community, which is very low 
even in Africa. The share was only slightly higher (12.6%) for the West African 
� The signatories to the Treaty of Lagos were as follows: Benin, Burkina-Faso, Gambia, Ghana, Guinea, Guinea-
Bissau, Liberia, Mali, Mauritania, Niger, Nigeria, Senegal, Sierra Leone, Togo and Côte d’Ivoire; Cape Verde 
acceded in 1976 and Mauritania withdrew in 2000. That last country entered into a partnership agreement with the 
community in 2007, for more see: A. Gupta, Regional Integration in West Africa: The Evolution of ECOWAS, OFR 
Occasional Paper #67, Observer Research, August 2015, p. 5.
5 Z. Dobosiewicz, Integracja gospodarcza krajów rozwijających się, Warszawa 1991, p. 74.
6 J. Garlińska-Bielawska, Próby tworzenia ugrupowań integracyjnych krajów rozwijających się [in:] Mikla-
szewski S. (ed.), Kraje rozwijającesię w światowym systemie gospodarczym, Warszawa 2007, pp. 222-223.
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Economic and Monetary Union (WAEMU) within the ECOWAS, i.e. Benin, 
Burkina Faso, Guinea-Bissau, Mali, Niger, Senegal, Togo, Côte d’Ivoire (Table 
4.)7. Despite the generally very low level of the socio-economic development8, 
very wide disparities in the economic potential between the member countries 
(five of them: Nigeria, Côte d’Ivoire, Guinea and Ghana represent 90% of the 
whole community’s GDP), low complementarity of their economies, a significant 
trade barrier is the underdevelopment of transport networks, all the more that 
Mali, Niger or Burkina Faso are landlocked countries9.

In spite of the above-mentioned obstacles, by adopting a document entitled 
ECOWAS Vision 2020 in 2007 the community set very ambitious goals to be 
attained by the end of the decade. Those include the elimination of trade and 
customs barriers, the creation of a common monetary union, enhancing the 
role of regional infrastructure networks and measures improving security. With 
regard to foreign trade, the implementation of the ECOWAS Common External 
Tariff (ECOWAS CET) can be considered a certain step forward. 

THE ORIGIN OF EPAS WITH WEST AFRICAN COUNTRIES 
IN THE LIGHT OF THE COTONOU AGREEMENT

In terms of their trade regimes in relations with the European Union, West 
African countries rank among the African, Caribbean and Pacific states (ACP)10, 
i.e. former colonies of certain Member States, with special trade relations with 
the EU. From 1975, they enjoyed duty-free access to the EU market for all 
industrial and agricultural goods, with the exception of temperate zone products 
posing competition to EU products and covered by the common agricultural 
policy11. Therefore, until 2000, West Africa could benefit from duty-free access 
7 The community members are countries with usually French colonial legacies (with the exception of Guinea-
Bissau), using the CFA franc as their currency. Thus, the community is also known as UEMOA, standing for the 
French name Union Economique et Monétaire Ouest-Africaine. At the same time, the ECOWAS members with 
British legacies aspire to create their own currency, to be also adopted within the whole community in the future; 
for more see: A. Sesay, M. Omotosho, The Politics of Regional Integration in West Africa, Wacseries, Vol. 2, Num 
2, October 2011, pp. 28-30.
8 As regards the HDI, in 2016, out of the 188 countries covered, Niger, Burkina Faso and Guinea ranked 187th, 
185th and 183rd respectively Human Development Report 2016, www.hdr.undp.org [retrieved: 21 July 2017].
9 There are a number of checkpoints on roads, which may push up transport costs by as much as an estimated 
amount of USD 14 per 100 km. Simultaneously, the value of the transit of goods to a port reduces export revenue 
earned by African countries by 7%, The Report Côte d’Ivoire 2015, Oxford Business Group 2015, pp. 21-22, www.
oxfordbusinessgroup.com/cote-divoire-2015, [retrieved: 21 July 2017].
10 A group of countries created under the Georgetown Agreement of 6 June 1975, as amended by a decision 
adopted during the session held in Brussels on 24–26 November 1992; Decision of the Council of Ministers 1992, 
ACP/27/028/92, as subsequently amended by a decision adopted during the 78th session of 27-28 November 2003; 
Decision of the Council of Ministers 2003, No. 1/LXXVIII/03, ACP/27/005/00 Rev.16.
11 Those were unilateral preferences granted under the Convention of Lomé (in 1975-2000) and intended, inter 
alia, to increase mutual trade. On 28 November 1979, the Contracting Parties to GATT decided to adopt an ena-
bling clause as a permanent derogation to the MFN treatment in order to allow developed countries to accord 
preferential tariff treatment to developing countries in accordance with the Generalised system of Preferences 
(GSP). Such preferences must be granted on a non-discriminatory basis to countries benefiting from non-recipro-
cal preferences. However, the preferences accorded to the ACP States were discriminatory in nature as they were 
more favourable that those granted to other developing countries under the GSP. Therefore, until the end of 2007 
the European Union had a WTO waiver (a derogation to the fundamental principles) for preferential trade with the 
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to the EU market for most of its products under the Convention of Lomé,in 
order to contribute through trade to the development of the region. Those were 
non-mutual preferences so the countries of the region were not obliged to grant 
the same concessions to EU goods. But such unilateral trade preferences were 
inconsistent with the WTO rules, therefore they needed to be replaced with 
mutual preferences in the form of creating free trade areas, including between 
the EU and West Africa. However, the establishment of free trade areas involves 
lifting of tariffs in mutual trade, in this case by West African countries (the 
EU eliminated most tariffs much earlier). Nevertheless, the EU had an option 
for maintaining autonomous unilateral preferences (asking for a waiver). The 
EU could have requested from the WTO the possibility of granting autonomous 
unilateral (rather than mutual) tariff preferences as it did in the case of Moldova 
in 2008 on the grounds that Moldova was the poorest country on the European 
continent and lacked the necessary competitiveness to introduce reciprocal trade 
preferences arising from the conclusion and performance of a free trade agreement 
with the EU12. The European Union refused to offer the same treatment to West 
African countries although some of the countries in the region (e.g. Ghana, Côte 
d’Ivoire, Nigeria) are characterised by even lower development levels (measured 
by GDP per capita) than Moldova and, basically, would be eligible for the same 
regime as the ‘Moldova treatment’13. 

One must not forget that with regard to West African exports to the European 
Union, tariffs are not the sole obstacle to the EU market access. A significant 
role is also played by technical barriers, in particular those relating to food safety, 
consumer protection etc.14

A new stage in the development of mutual relations with West African 
countries (and with all the ACP States in general) was marked by the Partnership 
Agreement signed in Cotonou on 23 June 2003 for a period of twenty years (from 
March 2000 to February 2020), with a possible review every five years (which 
took place in 2005 and 2010). The Cotonou Partnership Agreement was the EU’s 
largest international agreement governing relations between the 28 European 

ACP States.
12 Council Regulation (EC) No 55/2008 of 21 January 2008 introducing autonomous trade preferences for the 
Republic of Moldova and amending Regulation (EC) No 980/2005 and Commission Decision 2005/924/EC, OJ L 
20, 24.1.2008.
13 The EPA between the EU and West Africa: Who benefits? Spotlight Report 2015, Policy Paper, CONCORD, 
Brussels, Belgium, p. 2, www.concordeurope.org [retrieved: 21 July 2017].
14 There are a particularly high number of technical barriers to trade in agri-food products. The requirements 
regarding aflatoxins in peanuts may serve as an example. The European Union set such stringent standards that 
West African peanut producers (mostly from Senegal, one of the world’s largest exporters of the product) were 
unable to export their goods to the European Union. That caused export losses of approx. USD 700 million, for 
more see: QualitätsstandardsfürLebensmittelimporte,Deutschlandfunk of 23 January 2004; B. Ntare, F. Waliyar, 
M. Ramouch, J. Ndjeunga, Market Prospects for Groundnut in West Africa, Common Fund for Commodities, 
Technical Paper 2004, No. 39, pp. 1-118. As another example, compliance with sanitary standards concerning fish 
exports would involve major investment in fisheries, S. S. Golub, A. A. Mbaye, Obstacles and Opportunities for 
Senegal’s International Competitiveness: Case Studiesof the Peanut Oil, Fishing and Textile Industries, Africa 
Region Working Paper Series 2002, No. 37, p. 12.
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Union Member States and the 78 ACP States15; its provisions concern more than 
100 countries from four continents inhabited by over 1.5 billion people16. 

 The Cotonou Agreement was designed to establish a comprehensive 
partnership with three pillars: development cooperation, political cooperation 
and economic and trade cooperation (for the period 2000-2007)17.Within the 
third pillar, negotiations concerning regional economic partnership agreements 
(EPAs) were to be initiated in 2002-2007, one of the regions being West Africa. 
Those were supposed to be new trade agreements, consistent with the WTO 
principles regarding regional free trade areas and aimed to gradually eliminate, on  
a reciprocal basis, barriers to trade between the parties and to extend cooperation 
to include all trade-related fields, in particular services and investment, copyright 
and the environmental protection, border controls and customs procedures18. 
There are three conditions for introducing new rules of trade relations between 
the ACP States and the European Union. The first condition is legal in nature as it 
concerns the aforementioned compliance with the WTO principles. Secondly, it is 
economically necessary to reform the inefficient system of mutual trade relations 
based on the Conventions of Lomé19. Trade governed by the above-mentioned 
rules did not bring the expected results as the share of ACP exports to the EU in 
the EU market dropped considerably, from 6.7% in 1976 to 2.8% in 199420. Tariff 
preferences and financial aid failed to counteract the marginalisation of the ACP 
States in world trade, neither did they contribute to the diversification of exports 
of the countries in question. The ineffective functioning of trade facilities for 
the ACP States was further undermined by the liberalisation of trade within 
the GATT/WTO, which gradually reduced trade between the EU and the group 
of countries concerned21. The third reason is political in nature as it is related 
to maintaining the European Union’s strong position in the region as the main 
exporter and importer, as well as benefactor, which was particularly important 
in the context of expanding activities of China in Africa.

In the case of trade in goods, the Cotonou Agreement concerned the 
liberalisation of basically all trade between the parties, which, according to the 
EU interpretation, accounted for ca. 90% of mutual trade. On the part of the 
EU, asymmetrical liberalisation covers almost 100% of mutual trade, whereas 
on the part of the ACP States the respective share is 80%, which results in the 
15 In 2000, the ACP Group of States included 77 countries, it was joined by East Timor in 2003.
16 P. Kugiel, D. Wnukowski, Przyszłość partnerstwa UE–AKP po 2020 roku – perspektywa Polski, Warszawa 
2015, p. 9.
17 Partnership agreement between the members of the African, Caribbean and Pacific Group of States of the one 
part, and the European Community and its Member States, of the other part, signed in Cotonou on 23 June 2000 

– Protocols – Final Act – Declarations, OJ L 317, 15.12.2000.
18 All the West African countries are WTO members. 
19 S. Koné, Economic Partnership Agreement between West Africa and the European Union in the Context of the 
World Trade Organization (WTO) and the Regional Integration Process, ‘Journal of Economic Integration’ 2010, 
25 (1), 2010, p. 106.
20 Green Paper on relations between the European Union and the ACP countries on the eve of the 21st century, 
European Commission, COM (96) 570 November 1996.
21 P. Frankowski, Umowy o partnerstwie gospodarczym jako instrumentpromowania integracji regionalnej wA-
fryce Subsaharyjskiej, Centrum Europejskie Natolin 2011, Zeszyt 44, p. 33.
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liberalisation of around 90% of mutual trade in goods. The aforementioned 
agreements were also intended to foster regional integration and to promote  
a gradual inclusion of the ACP States in the world economy. 

THE CONDITIONS OF AND PROGRESS IN NEGOTIATIONS 
CONCERNING ECONOMIC PARTNERSHIP AGREEMENTS 
WITH WEST AFRIcAN cOUNTRIES 

Under the Cotonou Agreement, EPAs with West African countries were 
supposed to be negotiated by 31 December 2007 and to include the creation of 
free trade areas with reciprocal trade preferences. The European Union proposed 
the abolition of tariffs by the countries of the region on 80% of articles within 
15 years in exchange for immediate duty-free access to the EU market for almost 
100% of West African products. The WTO rules would have allowed for an 
interpretation – taking account of the great differences in development between 
the EU and West Africa – involving a narrower scope of preferences (60% of 
West African products) for duty-free access over 25 years (as proposed by West 
African countries)22. During the negotiations, the EU went further that the WTO 
trade liberalisation requirements for free trade areas by including services, 
investment and public procurement rather than only goods. The West African 
countries, concerned about competition from EU businesses, were opposed to 
this. It must be remembered that 12 out of the 16 states in the region rank among 
the world’s least developed countries. As beneficiaries of tariff-free and quota-
free access to the EU market under the EBA regime, they are not interested in 
entering into EPAs23. Therefore, at the end of 2007 the EU was unable to negotiate 
a regional EPA, no West African country had completed negotiations concerning 
partnership agreements by the established deadline, i.e. by the end of 2007.  

Due to the limited progress in EPA negotiations with the ACP States, 
including with West African countries, the European Union threatened to 
withdraw the preferences, thus with a loss of preferential access to the common 
market (for countries other than LDCs). Therefore, the EU adopted Council 
Regulation (EC) No 1528/2007 of 20 December 2007, the so-called Market 
22 The EPA between the EU and West Africa: Who benefits?... p. 3, www.concordeurope.org [retrieved: 21 July 2017].
23 In February 2001, an EBA (Everything but Arms) arrangement was launched for the least developed countries 
(LDCs), involving duty-free and quota-free(DFQF) access to the EU market for all goods other than those covered 
by chapter 93 of the Combined Nomenclature, i.e. arms and ammunition. Tariffs on bananas, rice and sugar were 
reduced progressively and eliminated entirely in 2009 [Council Regulation (EC) No 416/2001 of 28 February 
2001 amending Regulation (EC) No 2820/98 applying a multiannual scheme of generalised tariff preferences for 
the period 1 July 1999 to 31 December 2001 so as to extended duty-free access without any quantitative restric-
tions to products originating in the least developed countries, OJ L 60, 1.03.2001.The preferences were established 
for an indefinite period with no need to be reviewed, in contrast to the GSP. The EBA preferences were included 
in the GSP under Council Regulation (EC) No 2501/2001of 10 December 2001 applying a scheme of generalised 
tariff preferences for the period from 1 January 2002 to 31 December 2004, OJ L 346, 31.12. 2001 as a special 
arrangement. Every three years, the list of the least developed countries is revised by the Committee for Develop-
ment Policy (CDP), a group of independent experts reporting back to the United Nations Economic and Social 
Council (ECOSOC). Therefore, Cape Verde lost the LDC status in December 2007.For more on the subject see: 
The Least Developed Countries Report, UNCTAD, Geneva 2016, www.unctad.org/ldcr [retrieved: 21 July 2017].
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Access Regulation(MAR),laying down conditions for an earlier and provisional 
application by the EU of trade preferences before economic partnership agreements 
are ratified. This temporary arrangement covered the countries engaged in 
negotiations concerning EPAs not yet signed or ratified by 31 December 2007, 
listed in Annex to the MAR. If an ACP State should fail to satisfy the criteria of 
the Regulation (Article 2(3)), trade preferences would be withdrawn and replaced 
with those granted under the EU’s GSP if such a state should qualify under the 
legislation concerning the GSP. The effective date of that amendment was 1 
October 2014. In addition, more restrictive qualification criteria for the reformed 
GSP entered into force on 1 January 20142�.  

Out of the 16 West African countries, only three (Ghana, Côte d’Ivoire and 
Cape Verde) would suffer deteriorated conditions of the EU market access if they 
failed to ratify EPAs (Table 2). They would become beneficiaries of the GSP, 
with reduced tariff preferences, especially with regard to the so-called sensitive 
products. Therefore, the European Union applied different three trade regimes 
in relations with West African countries:1. LDCs, benefiting from preferential 
access to the EU market – EBA, 2. non-LDCs which have concluded interim 
EPAs and also benefited from preferential access to the EU market; 3. non-
LDCs which have not concluded interim EPAs, only qualified to benefit from 
preferences under the GSP.  

Table 2. West African countries and their current and ‘→’ future market access 
arrangements if no EPAs are ratified 

Country Customs status/market access
The same access conditions

Benin (LDC), Burkina Faso (LDC), Gambia 
(LDC), Guinea (LDC), Guinea-Bissau (LDC), 

Liberia (LDC), Mali (LDC), Mauritania (LDC), 
Niger (LDC), Senegal (LDC), Sierra Leone 

(LDC), Togo (LDC) (all EBA), Nigeria (GSP)

No change 

Deteriorated access conditions
Ghana MAR→GSP

Côte d’Ivoire MAR→GSP
Cape Verde* EBA→GSP

* removed from the list of LDCs from 1 January 2008.

Source: Own study based on: Council Regulation (EC) No 1528/2007 of 20 December 
2007 applying the arrangements for products originating in certain states which are 

part of the African, Caribbean and Pacific (ACP) Group of States provided for in 
agreements establishing, or leading to the establishment of 20 December 2007, OJ 

L 348, 31.12. 2007; Commission Delegated Regulation (EU) No 1016/2014 of 22 July 
2014 amending Annex II to Regulation (EU) No 978/2012 of the European Parliament 

and of the Council applying a scheme of generalised tariff preferences,  
OJ L 283, 27.9.2014.

2� For more on the new GSP see: P. Frankowski, Umowy o partnerstwie gospodarczym...p. 33; M. Czermińska, 
Powszechny system preferencji celnych (GSP) – zmiany warunków dostępu do rynku unijnego dla beneficjentów 
nowego systemu, Studia i Materiały, Miscellanea Oeconomicae 2016, No. 3/2016, Vol. I, pp. 43-51.
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The EU could have accepted the 2011 proposal from the ministers of the 
African Union to recognise West Africa as the least developed region (LDCs). It 
would have allowed West Africa to benefit from the EBA initiative with no need 
to enter into economic partnership agreements. Instead, the EU set a new deadline 
for the completion of negotiations, threatening to withdraw free access to the EU 
market for non-LDC countries having chosen not to take measures necessary to 
implement interim EPAs by 1 October 201425.  Under pressure from the European 
Union, two West African countries (non-LDCs), i.e. Côte d’Ivoire and Ghana (the 
countries which would have suffered worse access to the EU market if they had 
failed to sign EPAs), commenced negotiations regarding partnership agreements 
and completed them, on 7 December 2007 and 13 December 2007, respectively. 
After 1 January 2014, the countries in question could continue to benefit from 
preferential access to the EU market26. The first country in the region to sign 
a bilateral interim EPA on 26 November 2008, limited to trade in goods, was 
Côte d’Ivoire; the agreement was approved by the European Parliament on 25 
March 2009 and ratified by the Ivoirian National Assembly as late as 12 August 
2016. Much later, on 28 July 2016, Ghana concluded an EPA ratified on 3 August 
2016 by the Ghanaian Parliament and approved by the European Parliament on 
1 December 2016. It entered into provisional application on 15 December 201627. 
Interim EPAs only cover the liberalisation of trade, thus the establishment of 
free trade areas. All the interim agreements contain commitments to continue 
negotiations (after 6 months of the conclusion of an interim EPA) leading to the 
signing of full EPAs, also including services, investment and public procurement.
For an EPA to enter into force, the formal conclusion of the EPA negotiations is not 
sufficient. It must also be signed and ratified, usually after a vote of parliaments 
in West Africa and Europe. 

Following this pressure from the EU West Africa decided to sign a regional 
EPA with the EU. Negotiations of the regional EPA were closed in Brussels on 
6 February 2014. The text was initialled on 30 June 2014. All the EU Member 
States and all the 15 ECOWAS Member States apart from Nigeria28 and Gambia 
signed the EPA in December 2014. Mauritania and the ECOWAS initialled an 
Association Agreement on 5 May 2017 to define the country’s participation 
in ECOWAS’ trade policy, including the EPA. The West Africa–EU EPA is 
negotiated by the 15 ECOWAS countries plus Mauritania. After signature by all 

25 The EPA between the EU and West Africa: Who benefits?... p. 3, www.concordeurope.org [retrieved: 21 July 
2017].
26 Regulation (EU) No 527/2013 of the European Parliament and the Council of 21 May 2013 amending Council 
Regulation (EC) No 1528/2007 as regards the exclusion of a number of countries from the list of regions or states 
which have concluded negotiations, OJ L 165, 18. 06. 2013.
27 Trade, The ACP regions, Overview of Economic Partnership Agreements, European Commission, Updated 
June 2017, www.trade.ec.europa.eu/doclib/docs/2009/september/tradoc_144912.pdf, [retrieved: 21 July 2017].
28 The conclusion of an EPA by Nigeria seems rather remote. Being the largest country in the region, Nigeria 
intends to develop its industry and trade with the other West African countries, simultaneously reducing its de-
pendence on crude oil exports. The country in question is concerned that an EPA would interfere with the adopted 
strategy as imports of the majority of EU’s industrial products would be liberalised under such an agreement.
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the parties, the agreement will be submitted for ratification29.

THE ROLE OF ECONOMIC PARTNERSHIP AGREEMENTS 
IN TRADE RELATIONS BETWEEN WEST AFRICAN 
COUNTRIES AND THE EUROPEAN UNION  
– WHO WILL BENEFIT? 

In terms of general benefits and costs of the conclusion of EPAs by West 
African countries, the benefits would include duty-free access to the EU market, 
whereas the costs would be the necessity to open up their own markets by lifting 
tariffs and exposing to competition from EU producers and, in the future, service 
providers as well, lower flexibility in increasing tariffs should arise such a need 
in the future; in addition, a fall in revenue from customs duties. The EPAwith 
West African countries anticipates the elimination of tariffs on 75% tariff lines 
over 20 years (with the largest part of the reductions effected within 15 years) 
in exchange for nearly full reduction of EU tariffs on West African products 
upon the entry into force of the agreement, with the exception of HS chapter 
93, i.e. arms and ammunition30. However, considering the composition of EU 
exports of goods and their volume corresponding to those tariffs, the degree of 
liberalisation will be 82%31. West Africa excluded from liberalisation products 
deemed to be the most sensitive, with the highest ECOWAS CET tariff of 35%, 
such as meat (including poultry), yoghurt, eggs, cocoa powder and chocolate, 
tomato paste and concentrate, soap, printed fabrics. Furthermore, tariff reduction 
does not cover certain goods on which the CET tariff is 20%, e.g. fish and fish 
preparations, milk, butter, cheese, vegetables, flour, spirits, cement, paints, 
perfumes, cosmetics, stationery, textiles, apparel, fully built cars. At the same 
time, EPAs contain standstill clauses, prohibiting tariff increases or introducing 
new tariffs, which also applies to sensitive products not subject to tariff reduction 
and customs duties on exports32. 

It is worth emphasising that the EU-28 countries are West Africa’s major 
trading partner. In the 2010s, the EU accounts for nearly 35% of the total exports 
of the region and for more than 22% of imports. But West African exports from 
China are not much lower (19.1%), whereas India was the second largest (behind 
29 Trade, The ACP regions, Overview of Economic..., www.trade.ec.europa.eu/doclib/docs/2009/september/tra-
doc_144912.pdf, [retrieved: 21 July 2017].
30 Economic partnership agreement between the West African States, the Economic Community of West African 
States (ECOWAS) and the West African Economic and Monetary Union (UEMOA), of the one part, and the Eu-
ropean Union and its Member States, of the other part, Interinstitutional File, Council of the European Union 
2014/0265(NLE).
31 J. Berthelot, Pertes de recettesdouaničresliées ŕ l’APEAfrique de l’Ouest, L’Accord de PartenariatEconomiqueA-
frique de l’Ouest-UE: un accord perdant-perdant,https://www.sosfaim.be/wp-content/uploads/2016/06/LAccord-
de-Partenariat-Economique-Afrique-de-lOuest-UE-un-accord-perdant-perdant.pdf, 20.07.2017 [retrieved: 21 July 
2017].
32 For a country such as Ghana it means that after signing an EPA it could not increase tariffs on poultry, even 
though excessive imports jeopardised the livelihood of local poultry farmers, EPAs: the wrong developmentmodel 
for Africa and options forthe future, South Centre Geneva 2010, SC/TDP/AN/EPA/23, p. 2.
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the EU) recipient of exports (10.4%)33. Evidently, the patterns of trade developed 
over decades have been changing and the region, as the rest of the continent, 
begins to intensify its trade with emerging economies (the BRIC countries). 

Agriculture is the main sector of West African economies, whereas farmers 
are the social class most affected by extreme poverty3�. Therefore, it must be 
assessed positively that commonly consumed agricultural products (those 
mentioned above) are regarded as sensitive and excluded from the elimination 
of tariffs on imports. 

However, imports of certain agricultural locally processed raw materials (e.g. 
milk powder) is usually liberalised, which leads to increased competition with 
the corresponding local products (milk)35. In addition, considering the structure 
of imports from the EU of individual West African countries, it can be noted 
that for some of them (Burkina Faso, Guinea-Bissau and several other countries) 
manufactures account for a major share and most of those products will be 
covered by the elimination of tariffs on imports from the EU (Table 3). 

Table 3. EU trade with West African countries (individual ECOWAS members and 
Mauritania) in 2013-2016 (EUR million)

IMPORTS EXPORTS
2013 2014 2015 2016 2013 2014 2015 2016

Benin 37 46 46 41 946 1,095 1,012 609

main commodities 
as (%) of total

Vegetable products (56.6); base metals 
and articles thereof (13.2); textiles 

and textile articles (11.1)

Machinery and appliances (20.6); 
live animals, animal products (18.6); 

products of the chemical or allied 
industries (13.8)

Burkina Faso 47 114 59 107 659 588 667 603

main commodities as 
(%) of total

Machinery and appliances (55.8); 
mineral products (27.2); products of 

the chemical or allied industries (7.1)

Machinery and appliances (31.6); 
transport equipment (16.2); products 
of the chemical or allied industries 

(11.6)
Cape Verde 48 97 64 72 473 418 389 474

main commodities as 
(%) of total

Foodstuffs, beverages, tobacco (45.0); 
live animals, animal products (36.5); 

textiles and textile articles (8.7)

Machinery and appliances (16.9); 
mineral products (12.8); foodstuffs, 

beverages, tobacco (11.9)
Gambia 9 18 17 15 134 139 154 137

main commodities as 
(%) of total

Animal or vegetable fats and oils 
(35.2); vegetable products (31.3); live 

animals, animal products (19.5),

Machinery and appliances (16.5); 
foodstuffs, beverages, tobacco (14.7); 

transport equipment (13.9),

Ghana 3,379 2,885 2,645 2,295 3,416 3,112 3,041 2,846

33 The Economic Impact of the West Africa – EU EconomicPartnership Agreement, European Commission, 
March 2016, p. 22, http://trade.ec.europa.eu/doclib/docs/2016/april/tradoc_154422.pdf, [retrieved: 21 July 2017].
3� Agriculture provides livelihoods for 70% of the population of the region. The majority of agricultural holdings 
are small and so poor that as a matter of necessity they are subsistence farms, solely oriented towards satisfying the 
basic needs of farm owners and their families, whereas frequently they appear to be unable to fulfil this purpose. 
As a result, none of the ECOWAS member states enjoy food self-sufficiency and they must rely on food imports 
which they can barely afford, A. Sesay, M. Omotosho, The Politics of Regional Integration..., p. 31.
35 The EPA between the EU and West Africa: Who benefits?... p. 6, www.concordeurope.org [retrieved: 21 July 
2017].
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main commodities as 
(%) of total

Foodstuffs, beverages, tobacco (68.4); 
mineral products (14.0); Vegetables 

products (7.7)

Machinery and appliances (26.2); 
mineral products (12.6); products 

of the chemical or allied industries 
(10.3)

Guinea 439 455 647 576 1,193 956 869 929

main commodities as 
(%) of total

Mineral products (66.5); pearls, 
precious metals and articles thereof 

(21.7); Foodstuffs, beverages, tobacco 
(6.6)

Foodstuffs, beverages, tobacco (34.2); 
Machinery and appliances (14.3); 

transport equipment (10.7)

Guinea-Bissau 1 3 2 7 103 160 117 127

main commodities as 
(%) of total

Machinery and appliances (78.5); 
pearls, precious metals and articles 
thereof (11.9); live animals, animal 

products (19.1)

Machinery and appliances (13.8); 
transport equipment (6.8); vegetable 

products (4.4)

Côte d’Ivoire 3,294 3,258 4,255 4,510 2,190 2,306 2,674 2,432

main commodities as 
(%) of total

Foodstuffs, beverages, tobacco (72.0); 
vegetable products (9.1); mineral 

products (8.2)

Machinery and appliances (24.3); 
products of the chemical or allied 

industries (16.3); foodstuffs, 
beverages, tobacco (10.2)

Liberia 531 366 �2� 429 569 602 867 617

main commodities as 
(%) of total

Transport equipment (50.2); 
foodstuffs, beverages, tobacco (20.4); 

mineral products (19.9)

Transport equipment (58.2); mineral 
products (11.4); machinery and 

appliances (9.8)
Mali �2 41 40 40 755 850 963 1,113

main commodities as 
(%) of total

Vegetable products (42,4); textiles and 
textile articles (16.3); Raw hides and 

skins, saddlery (13.3)

Machinery and appliances (24.1); 
products of the chemical or allied 

industries (15.8); transport equipment 
(14.7)

Mauritania 491 547 476 428 1,224 1,051 736 647

main commodities as 
(%) of total

Live animals, animal products (51.3); 
mineral products (33.4); foodstuffs, 

beverages, tobacco (8.7)

Machinery and appliances (24.4); 
mineral products (11.8); vegetable 

products (9.1)
Niger 598 389 497 220 365 451 382 270

main commodities as 
(%) of total

Products of the chemical or allied 
industries (97.2); vegetable products 
(1.1); machinery and appliances (0.9)

Machinery and appliances (30.3); 
products of the chemical or allied 

industries (19.8); foodstuffs, 
beverages, tobacco (12.4)

Nigeria 28,678 28,115 18,530 10,925 11,731 11,532 10,729 8,962

main commodities as 
(%) of total

Mineral products (90.2); foodstuffs, 
beverages, tobacco (5.4); raw hides 

and skins, saddlery (1.2)

Mineral products (42.2); machinery 
and appliances (16.8); products of the 

chemical or allied industries (12.8)
Senegal 341 401 420 421 2,979 2,837 2,372 2,345

main commodities as 
(%) of total

Live animals, animal products (41.2); 
vegetable products (22.2); mineral 

products (17.8);

Mineral products (19.8); machinery 
and appliances (19.3); products of the 

chemical or allied industries (10.2)
Sierra Leone 172 223 2�2 222 302 281 239 210

main commodities as 
(%) of total

Mineral products (47.5); pearls, 
precious metals and articles thereof 

(35.4); foodstuffs, beverages, tobacco 
(14.4)

Machinery and appliances (20.4); 
products of the chemical or allied 

industries (19.5); foodstuffs, 
beverages, tobacco (13.9)

Togo 150 85 73 105 3,240 4,757 3,851 2,593
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main commodities as 
(%) of total

Vegetable products (24.4); mineral 
products (22.6); foodstuffs, beverages, 

tobacco (19.6)

Mineral products (79.4); products of 
the chemical or allied industries (3.7); 

machinery and appliances (3.4)

Source: Own study based on: European Commission Trade Statistics,http://ec.europa.
eu[retrieved: 21 July 2017].

It follows from the South Centre’s calculations that ECOWAS products are 
only more competitive that EU goods for 6% of all the tariff lines. In the case 
of 54.1% of the tariff lines/products on which the ECOWAS countries will 
eliminate tariffs, local production will be exposed to significant competition 
from more competitive EU goods. Overall, 66.8% of the total number of tariff 
lines or products are at risk as a result of the EPA liberalisation (current and 
future production). The main sectors where regional trade exists and could be 
disrupted due to the greater competitiveness of the EU are as follows:

– processed oil products,
– chemical products,
– cement clinkers,
– intermediate industrial products,
– final industrial products,
– parts of machines,
– vehicle industry, 
– agricultural products, 
– food processing36.
Owing to the considerable differences in competitiveness between EU and 

West African products, there is a high risk of trade diversion at the expense of 
trade between West African countries. The share of intra-regional trade in West 
Africa is insignificant in comparison with intra-EU trade and may decline even 
further, which would not be conducive to deeper regional integration in Africa 
(Table 4). 

Table 4. Share of intra-regional trade in the total foreign trade of the ECOWAS and 
WAEMU in comparison with the EU-28 and the euro area countries in 1995–2015 (%)

1995 2000 2005 2010 2011 2012 2013 2014 2015
EcOWAS 10.4  8.9  9.7  8.1  6.5  7.5 9.8 8.2 10.8
WAEMU 16.1 15.2 14.1 12.1 11.1 13.5 14.4 12.9 12.6

EU-28 67.8 67.7 67.8 64.8 63.9 61.8 61.2 62.6 61.6
EUROZONE 54.1 51.9 51.8 48.9 47.6 45.7 45.5 45.4 44.1

Source: Own study based on: UNCTAD Handbook of Statistics 2013, 2015, 2016 http://
unctad.org [retrieved: 21 July 2017].

The least developed countries gain nothing from signing EPAs as they already 
enjoy duty-free and quota-free access to the EU market for virtually all products.  
As the sole benefit, the rules of origin are slightly less restrictive than under the 

36 The EPAs and risks for Africa: local production and regional trade, South Centre, Geneva 2012, SC/TDP/AN/
EPA/30, p. 3.
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EBA initiative but it only concerns fish and textile products37. In exchange, those 
countries must significantly reduce tariffs on imports from the EU and open up 
their markets to much more competitive EU goods (and services in the future).

Undoubtedly, import tariff reduction will cause a considerable decrease in 
revenue from tariffs for West African countries, whereas in the case of some 
of them customs duties represent a major item of budget receipts. According 
to the South Centre’s calculations based on 2008-2010 imports, there would be 
a tariff revenue loss of USD 1,804 million, the highest for Nigeria (USD 857 
million), Ghana (USD 374 million), Côte d’Ivoire (USD 159 million). In addition, 
calculations suggest that the costs of signing an EPA, measured by a tariff 
revenue loss, exceed the benefits related to reduced tariffs (such benefits would 
be the additional duties that a country would not have to pay trading under an 
EPA). The above applies not only to LDCs but also to Côte d’Ivoire, Ghana and 
Nigeria38. 

cONcLUSIONS
The analysis conducted allows to cautiously conclude that an answer to the 

question ‘with or without EPAs’, or whether benefits of such agreements would 
exceed the costs involved, depends on the country concerned; specifically, on its 
economic situation and customs status granted by the EU. It seems that LDCs 
will not gain from the signing of EPAs, whereas they will be obliged to eliminate 
tariffs on a number of products imported from the EU, therefore the ‘no EPA’ 
option would be more favourable for them. At the same time, for non-LDCs 
(Ghana, Côte d’Ivoire, Cape Verde) which would lose their preferential access 
to the EU market should they choose not to sign EPAs, the ‘with EPAs’ option 
seems more advantageous. Nigeria, ranked as a non-LDC, is covered by the GSP, 
therefore its customs status, in the event of non-conclusion of an EPA, will not 
change, it will continue to benefit from the GSP.  

The European Union seems to be more interested in entering into EPAs than 
the countries of the region, therefore it exerted pressure to speed up and finalise 
EPA negotiations. The countries concerned (Ghana, Côte d’Ivoire), even having 
signed EPAs, tended to postpone their ratification and implementation.

FURTHERMORE
EPAs providing for reciprocal trade preferences with West African countries 

were not the sole alternative to shaping the EU relations with the countries of the 
region, there was also an option to grant the LDC status to those countries and 
apply unilateral trade preferences. In addition, the European Union demanded 
37 Economic partnership agreement between the West African States, the Economic Community of West African 
States (ECOWAS) and the West African Economic and Monetary Union (UEMOA), of the one part, and the Eu-
ropean Union and its Member States, of the other part, Interinstitutional File, Council of the European Union 
2014/0265(NLE).
38 Economic Partnership Agreementin Africa: a benefit-cost analysis, South Centre Analytical Note SC/TDP/
AN/EPA/29, January 2012, p. 11.
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that deepened free trade areas should be created, covering not only goods but also 
services or investment (full EPAs). The European Union negotiated the regional 
EPA with the whole of West Africa (the 15 ECOWAS countries plus Mauritania), 
which is a good solution in terms of regional integration. Nevertheless, Nigeria 
and Gambia have not signed the EPA, therefore the regional EPA will be ratified 
in a more distant future. It must be remembered that the primary obstacles to 
the EU market access are not only tariffs but also technical barrier, particularly 
severe to West African countries. 
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summary: The article aims to present the benefits and costs for West African countries 
of the conclusion of Economic Partnership Agreements (EPAs) and of the implementation 
of trade liberalisation thereunder, in the light of their trade relations with the European 
Union Member States. The assessment of the advantages and disadvantages of entering 
into an EPA will take account of a situation in which the countries in question would 
not sign an EPA: how their customs status would change and whether it would involve 
a significant deterioration in the conditions of access to the EU market. Therefore, with 
regard to EU–West Africa trade relations, finding an answer to the following question is 
of key importance: with or without EPA? The analysis produced no unambiguous results 
but they do indicate that the answer to the above question depends on the economic 
situation (status) of the country concerned. As regards LDCs, the ‘no EPA’ option seems 
to be the most favourable, whereas non-LDCs would benefit from an EPA.The article 
employs an analytical and descriptive method. It draws on sources from the national 
and international literature, secondary legislation of the European Union in the form of 
regulations, as well as on EUROSTAT statistics.

Keywords: Economic Partnership Agreement (EPA), West Africa, Economic Commu-
nity of West African States (ECOWAS), international trade

RELACJE HANDLOWE UNII EUROPEJSKIEJ Z KRAJAMI AFRYKI 
ZACHODNIEJ W ŚWIETLE POROZUMIENIA O PARTNERSTWIE 

GOSPODARCZYM (EPA)
streszczenie: Celem artykułu jest przedstawienie korzyści i kosztów zawarcia 
Porozumień o Partnerstwie Gospodarczym (EPAs) i wdrożenia zasad liberalizacji han-
dlu, które one przewidują, dla krajów Afryki Zachodniej w świetle ich relacji hand-
lowych z krajami Unii Europejskiej. Przy ocenie dobrych i złych stron zawarcia EPA 
uwzględniona zostanie sytuacja, w której kraje regionu nie podpisałyby EPA, jak 
zmieniłby się ich status celny i czy nastąpiłoby znaczące pogorszenie warunków dostępu 
do rynku unijnego. Zatem w odniesieniu do relacji handlowych Unii Europejskiej  
z Afryką Zachodnią kluczowa staje się odpowiedź na pytanie: „czy dla krajów Afryki 
Zachodniej korzystniejsza będzie opcja „z” czy „bez” EPA? Przeprowadzona analiza 
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nie dała jednoznacznych wyników, ale te otrzymane wskazują, że odpowiedź na 
powyższe pytanie zależy od sytuacji gospodarczej (statusu) danego kraju. Jeśli chodzi 
o kraje najsłabiej rozwinięte, opcja „bez EPA” wydaje się najkorzystniejsza, podczas 
gdy państwa niebędące krajami najsłabiej rozwiniętymi skorzystałyby z wdrożenia 
tego porozumienia w życie. W artykule została zastosowana metoda analityczno-opi-
sowa, wykorzystane zostały krajowe i zagraniczne źródła literaturowe oraz akty prawa 
wtórnego Unii Europejskiej w postaci rozporządzeń a także dane statystyczne EURO-
STAT. 

słowa kluczowe: Porozumienie o Partnerstwie Gospodarczym (EPA), Afryka Zachod-
nia, Wspólnota Gospodarcza Państw Afryki Zachodniej(ECOWAS), Handel międzyna-
rodowy
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DEBATE ON ISSUES CONCERNING  
THE EU CITIZENS’ RIGHTS AFTER BREXIT

INTRODUcTION
The procedure of the withdrawal of a Member State from the EU is regulated 

by Article 50 of the Treaty of European Union (TEU)1. Undisputedly, triggering 
the procedure under the Article 50 (TEU) which there is no turning back from, 
leads to a number of economic, political and social changes the UK and the EU 
will have to face. One of the most important matters connected with the UK’s 
exit from the EU is the issue of the citizens’ rights.

This paper raises a question what the EU’s and UK’s position towards the 
issue of the citizens’ rights of both Europeans in the UK and Britons in the EU 
after Brexit is. What issues concerning Brexit are the most significant from the 
British and the EU’s perspective? What will happen to EU migrants living in 
the UK after Brexit? Which countries would be affected most by the possible 
restrictions concerning the UK’s migration policy, and rights of which migrants 
(from which countries) could be most threatened after the divorce? 

∗ PhD, Warsaw School of Economics. 
1 A. Young, Brexit, Article 50 and the ‘Joys’ of a Flexible, Evolving, Un-codified Constitution, U.K. Const. L. 
Blog, 01.07.2016, https://ukconstitutionallaw.org/2016/07/01/alison-l-young-brexit-article-50-andthe-joys-of-a-
flexible-evolving-un-codified-constitution (access: 01.09.2017]. 
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The article is structured according to three parts – a theoretical one, an 
empirical one and the conclusions. In the theoretical part, I will analyse the main 
issues of Brexit negotiations, then the citizens’ rights after Brexit, in particular. 
In the empirical part, I will analyse data concerning the structure of foreign-born 
population in the UK, by birth and nationality, including the number of EU and 
non-EU immigrants, as well as the main reasons for their migration and current 
migration trends. In the conclusions, I will try to answer the question why, in the 
ongoing debate on regulating the issue of the citizens’ rights, there are different 
positions represented by the EU and the UK and what would the consequences 
of Brexit for migrants living in the UK and their rightsbe. I will also speculate 
over the citizens’ rights that may be breached after the divorce and migrants who 
could be most affected by new restrictions. 

The paper contributes to business literature as it is a compilation of different 
opinions and attitudes towards the situation of foreign-born people living 
in the UK, which is the key issue of Article 50 negotiations. It facilitates the 
understanding of possible consequences which Brexit may entail for immigrants 
living in the UK. It tries to answer a burning question of whether the EU nationals 
who arrive in the UK do pose a threat for the British labour market, and whether 
the restrictions proposed would be effective in the light of the current structure 
of foreign-born population resident in the UK. 

THE MAIN ISSUES OF BREXIT NEGOTIATIONS
The procedure under the Article 50 of the Treaty on European Union (TEU) is 

triggered by notifying the European Council by a Member State about the intention 
to leave the EU. It was not surprising that the British government was cautious 
about taking this step. The former Prime Minister, David Cameron, announced 
many times that the procedure to leave the EU would initiate his successor in 
October 2016. The new Prime Minister, Theresa May, just after having taken the 
office, attended a number of bilateral meetings aimed at monitoring the political 
interests in different European capitals before the coming exit negotiations. 
On 29 March 2017 the UK notified formally the European Council about its 
intention to leave the EU. The European Council accepted the statement on the 
UK’s notification. Consequently, the British government triggered formally, in 
frames of its competence (royal prerogative), the procedure to leave the EU under 
the Article 50 TEU2.

Submitting the notification to the European Council under the Article 50 
TEU leads to triggering the exit procedure and, therefore, opening negotiations 
to leave the EU. These negotiations are to determine the conditions of the exit 
(formalized under a special exit agreement), together with the specification of the 
frames of the future relations between the UK (as a third party in future) with 
the EU. On 19 June 2017 the first Brexit negotiation round between the UK and 
2 Statement made during an informal EU27 meeting, Brussels, 29.06.2016, www.consilium.europa.eu/pl/meet-
ings/european-council/2016/06/29-27MSinformal-meeting-statement [access: 01.09.2017].



MAGDALENA SUSKA, DEBATE ON ISSUES CONCERNING THE EU CITIZENS’... 123

the EU began. Apart from the structure of negotiations, the main topics covered 
the issues connected with the citizens’ rights, financial settlements, the future 
of the border between Ireland and Northern Ireland, which after Brexit will be 
the EU external land border, as well as other issues concerning the UK’s exit 
from the EU. On 28 August 2017 the third round of Brexit negotiations began in 
Brussels3. When it comes to the citizens’ rights, negotiators were still analysing 
and comparing their positions. They focused on issues which had not been raised 
yet, such as professional qualifications and economic rights. As far as other issues 
are concerned, negotiators discussed such topics related to Brexit as: Euratom, 
trade in goods, current EU procedures, as well as judicial cooperation in civil 
and criminal matters�. According to the schedule, during the next round the main 
principles of the divorce were to be agreed on, namely the three main issues were 
to be solved: the issue of the account for Great Britain for its liabilities resulting 
from the membership in the EU also after the date of Brexit, the EU citizens’ 
rights in the UK and Britons’ rights in the EU. Moreover, the status of the border 
between Ireland and Northern Ireland, which is essential to maintain peace in 
Northern Ireland, was to be settled, as well as tight economic relations between 
both countries maintained5.

To conduct these negotiations the Treaty outlines the time frame; according 
to Article 50(3), if the agreement is not achieved within two years, the UK will 
automatically leave the EU. As a result of a lack of different regulations in the 
agreement between the EU and UK, its status will be the status of a WTO Member 
State and according to WTO’s principles their reciprocal economic relations will 
be shaped6.

The consequences of the qualitative change of the relations between the UK 
and the EU, i.e., transition from the status of a EU member to an “ordinary” 
trade partner according to WTO’s principles can be substantial. Most probably 
they will not affect significantly trade in goods because in the light of the WTO’s 
principles, duty rates are relatively low, ranging from 5% to 10%. However, if 
the volume of trade between the UK and the EU is considered, over half of the 
British exports goes to the EU, and simultaneously nearly half of the imported 
goods comes from the EU-197.

The consequences of Brexit will be much more serious for the sector of 
financial services. Currently, each British bank, as well as a bank from a third 
state admitted to operate in UK may, on the basis of a single bank license, do 
business within the entire European internal market. This freedom, together 
3 According to the schedule such rounds last for three days and take place once a month. Between them each 
party prepares their negotiation positions, and in the case of the EU consultations with the European Parliament 
and Member States are conducted.
� Consilium Europa, UE i Wielka Brytania po referendum z 23 czerwca 2016, 2016,http://www.consilium.euro-
pa.eu/pl/policies/eu-uk-after-referendum/ [access: 09.09.2017]. 
5 A. Słojewska, Brexit: Flegmatyczne negocjacje, „Rzeczpospolita”, 30.08.2017, http://www.rp.pl/Brexit/ 
308309887-Brexit-Flegmatyczne-negocjacje.html#ap-2 [access: 05.09.2017].
6 Ibidem. 
7 Ibidem.



ANNUALS OF THE ADMINISTRATION AND LAW124

with an important argument to the advantage of the role of London as the main 
financial hub, will remain invalid after Brexit, and its position in the world of 
finance could be threatened8.

Since the referendum on Brexit, there has been insecurity concerning private 
direct investments made by entities using the UK as a gate to the European 
economy. According to the statement of the Japanese government published in 
July 2013 “over 1,300 companies invested in the UK as a part of the European 
internal market and created over 130,000 workplaces – more than in any other 
EU states”. It envisages the privileged position of the UK as the gate to the 
European economy, which caused that these investments were possible. The 
Japanese government expects the UK to maintain its position9. Other countries, 
such as: Chile, India, Russia, Canada, the USA, as well as the emerging markets, 
e.g., Mexico, Brazil, South Africa do similar businesses in the UK10.

Brexit tackles a number of issues – political, financial and social ones. Whereas 
the UK seems to put an emphasis on the financial matters connected with its 
withdrawal from the EU, for the EU the situation of migrants is the first priority 
of the Article 50 negotiations that are taking Britain out of the EU. Its key part 
is devoted to the status of EU citizens living in the UK and Britons living on the 
continent that needs to be settled in the withdrawal agreement, which will set the 
basic rules for life after Brexit. 

CITIZENS’ RIGHTS AFTER BREXIT
Citizens’ rights are “the rights and protections offered to all EU citizens, 

including free movement and residence, equal treatment and a wide range of 
other rights under the EU law regarding work, education, social security and 
health”11, which are held by more than three million European resident in the 
UK and more than a million Britons living in the EU.

According to Donald Tusk, the European Council’s President, the EU needs 
“real guarantees for our people who live, work and study in the UK, and the 
same goes for Brits”. Similarly, the British government emphasised in its Brexit 
white paper that it also wants to give people the certainty they want, which is 
the right and fair thing to do. In sessions of Article 50negotiations both parties 
confirmed that they would prioritise the question of citizens’ rights and agreethat 
any agreement on citizens’ future legal status and rights must be reciprocal12.

However, admitting that a problem needs urgent resolution is not the same 
as agreeing on the answer how to resolve it since citizens’ rights constitute 
8 H.B. Schäfer, A. Radwan, Brexit poker – czyli o tym, kto ma lepsze karty w negocjacjach ustąpieniowych 
(Art. 50 TUE), AllerhandWorking Paper 16/2016, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2840666 
[access: 10.09.2017]. 
9 I. Oakeshott, M. Woolf, Japan warns UK not to leave Europe, “The Sunday Times”, 21.07.2013, http://www.
thesundaytimes.co.uk/sto/news/uk_news/National/article1290626.ece [access: 01.09.2017]. 
10 H.B. Schäfer, A. Radwan, Brexit poker ..., op. cit.
11 J. Henley, How do citizens’ rights affect Brexit negotiations?, “The Guardian”, 27.06.2017, https://www.the-
guardian.com/politics/2017/jun/19/how-do-citizens-rights-affect-brexit-negotiations [access: 01.09.2017].
12 Ibidem.
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an increasingly complex issue, and could prove a big obstacle for the UK and 
the EU. The issue of citizens’ rights has already generated negative feelings. 
Theresa May’s statement that she tried to reach an early deal on the issue, but 
was “rebuffed” by Member States reminded the EU that the problem could 
not be addressed beyond the formal negotiations13. Moreover, after a series of 
cases involving longstanding residents or their children being denied permanent 
residency, the British government has been accused of failing to treat EU citizens 
fairly and humanely14.

The UK and the EU have published a number of papers, outlining their position 
on the key debates in the Brexit negotiations.In June 2017, at a summit in Brussels, 
Theresa May outlined a plan concerning the regulation of the status of over 3 
million migrants from the EU who live and work in the UK. She presented what 
she called a “fair and serious” proposal to guarantee the rights of the EU citizens 
in Britain15. Brandon Lewis, the Minister of State for Immigration, assured 
that the British government “wants the EU citizens to stay in Great Britain, and 
protection of their rights belongs to its priority”. He argued that immigrants have 
“an enormous positive impact on Great Britain’s society, economy and culture” 
and “they brought in ideas, innovations and skills on which British employers 
and enterprises rely”16. 

However, EU leaders, at a summit in Brussels, criticized Theresa May’s 
proposal how to secure the laws of migrants from the EU resident in the UK after 
Brexit as “not sufficient”, “vague” and “a first step”. The proposal was welcome 
on the continent with a mixture of a formal optimism and disappointment. Angela 
Merkel, the German Chancellor, described it as a “good beginning”, whereas 
Jean-Claude Juncker, the Head of the European Commission, referred to it as 
“the first step”, but “not sufficient”, and he was not clear what kind of Brexit the 
British government wants. Donald Tusk, the President of European Council, in 
turn, admitted that the proposal does not fulfil the EU expectations, and poses  
a threat of worsening the EU citizens’ current situation. Representatives of 
groups caring for the interests of over 3 million EU immigrants in the UK said 
that Theresa May’s proposal was neither “fair” nor “serious,” and it was a pity 
that the Prime Minister did not refer to the EU proposal presented in details in 
the document of 12 June 2017. The Britons on the continent also remind that the 
EU was far more generous for both parties17.

In a document handed to the EU ambassador in the UK on 12 June, the EU 
demanded “effective, enforceable, non-discriminatory and comprehensive” 
13 Ibidem.
14 Ibidem.
15 Ibidem.
16 A. Michalak, Wiceszef MSW Wielkiej Brytanii: Chcemy, żeby obywatele UE zostali po Brexicie, „Rzeczpo-
spolita”, 13.09.2017, http://www.rp.pl/Brexit/170919610-Wiceszef-MSW-Wielkiej-Brytanii-Chcemy-zeby-oby-
watele-UE-zostali-po-Brexicie.html [access: 15.09.2017].
17 M. Czarnecki, Donald Tusk o ofercie Londynu w sprawie praw imigrantów po brexicie: „Poniżej oczekiwań”, 
„Gazeta Wyborcza”, 23.06.2017, http://wyborcza.pl/7,75399,22000176,donald-tusk-o-ofercie-londynu-w-spra-
wie-praw-imigrantow-po-brexicie.html [access: 05.09.2017]. 
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guarantees “to safeguard the status and rights derived from EU law at the 
date of withdrawal”. The EU wants these rights to apply not only to EU and 
British citizens in the UK, but also to those who lived abroad during the UK’s 
membership of the EU. The EU also wants those rights to apply to “current and 
future family members”, irrespective of their nationality, who decide to join the 
right-holder after Brexit, and to continue to apply to family members after the 
divorce or death of the right-holder18.

Guy Verhofstadt, the European Parliament’s Brexit coordinator and other EU 
leaders are of the opinion that the treatment of EU citizens in the British proposal 
is not acceptable. They claim that “the European Union has a common mission 
to extend, enhance and expand rights, not to reduce them”, and they “will never 
endorse the retroactive removal of acquired rights”. The European Parliament 
will reserve its right to reject any agreement that treats EU citizens, regardless 
of their nationality, less favourably than they are at present”. EU leaders also 
emphasise that they will oppose any extension of the two-year negotiating period, 
which ends in March 201919.

Taking into consideration a preliminary analysis shared with the EU Member 
States, the EU’s chief negotiator, Michel Barnier, is concerned that EU nationals 
resident in the UK would be left with “no lifelong protection against future 
changes of UK law”. Barnier claims that the British proposal cannot be seen as 
reciprocal because EU nationals in the UK would be subject to different laws and 
courts than Britons on the continent20.

Analysing the UK and EU’s position towards the citizens’ legal status and 
rights in more detail, the following issues will be discussed: 

– citizens’ rights (free movement, residence, right to equal treatment, right 
to work, right to study, healthcare, benefits, pensions, voting rights, family 
reunion, right to leave and return);

– legal status;
– cut-off point;
– European Court of Justice (ECJ) and guaranteeing rights.
As far as free movement is concerned, the EU argues that UK citizens should 

only have protected rights in the state in which they have residence rights on 
Brexit day. Whereas, the UK maintains that, after Brexit, free movement will 
end, but migration between the UK and the EU will continue21.

When it comes to the right of residence, already during the referendum 
campaign, Boris Johnson, one of the leaders of Vote Leave and now the Foreign 
Secretary, emphasized that EU citizens who already live in the UK would 
be allowed to stay. Michael Gove, another key figure in Vote Leave and now 
18 Ibidem.
19 J. Rankin, R. Mason, Brexit: May offering EU workers in UK ‘second-class citizenship’ – MEPs, “The Guard-
ian”, 10.07.2017, https://www.theguardian.com/politics/2017/jul/09/brexit-may-offering-eu-workers-in-uk-sec-
ond-class-citizenship-meps [access: 01.09.2017]. 
20 Ibidem.
21 E. Zalan, Citizens’ rights: where EU and UK differ, EUobserver, 31.08.2017, https://euobserver.com/uk-refer-
endum/138823 [access: 01.09.2017].
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the Environment Secretary, shared the same point of view claiming that “EU 
citizens already lawfully resident in the United Kingdom must retain their right 
of residence”22. From the EU’s perspective, it demands a lifetime guarantee of 
rights for EU citizens who reside in the UK when the withdrawal agreement 
enters into force, and for UK citizens who reside in one of the EU countries. This 
also applies to their current and future family members, who have already joined 
them, or will join them, regardless of their nationality. Meanwhile, the UK views 
that EU nationals who have been living in the UK for five years should receive 
a new “settled status” in a streamlined process. People who have been legally 
resident in the UK for less than five years at the time of Brexit will have to apply 
for a temporary status in order to stay23. The UK would scrap the requirement 
to have “comprehensive sickness insurance” for self-employed workers to seek 
residency and settled status, and would streamline the application process2�.

The right to equal treatment should be recognized both by the EU and the 
UK as it is based on the principle of non-discrimination on the grounds of 
nationality. However, EU leaders warn that “the British proposal carries a real 
risk of creating a second class of citizenship”, which is even in contradiction with 
the Vote Leave manifesto, promising it would treat EU citizens “no less favorably 
than at present”25.

In the case of the right to work, those immigrants who have settled status 
should have access to employment in the UK. However, it is argued that, together 
with the date of the UK’s withdrawal from the EU, the freedom of working there 
will be over, and blue collar workers will be in the worst position. As a matter 
of fact, they can count on a two-year-long right of residence in the UK, but only 
when there will be no British workers willing to work at their posts. Those who 
have better qualifications can count on the right to stay for three-five years. 
However, in both cases the government’s policy will be determined by “the needs 
of Great Britain”, and not the EU citizens’ laws26..

When it comes to the right to study, those with settled status should have 
access to education in the UK. Britain maintains that current EU students will 
continue to have access to loans, and those who apply for a course until 2018/19 
will be allowed to stay to complete their studies. Qualifications gained before the 
divorce will continue to be recognized. However, it is unclear what will happen 
to students once they have completed their studies. 

As far as healthcare is concerned, according to the British government, those 
with settled status should have access to treatment in the UK. Concerning social 
benefits and pensions, the UK would allow EU nationals to send welfare payments 
to family members who reside abroad, and the UK has pledged to index-link EU 
nationals’ pensions, as well as would continue paying pensions to British citizens 
22 J. Rankin, R. Mason, Brexit:Brexit: May ... op. cit.
23 J. Henley, How do ...,op. cit.
2� E. Zalan, Citizens’ rights ..., op. cit.
25 J. Rankin, R. Mason, Brexit:Brexit: May ... op. cit.
26 J. Bielecki, Wielka Brytania: Obcy niemile widziani, „Rzeczpospolita”, 06.09.2017, www.rp.pl/brex-
it/309069881-wielka-brytania-obcy-niemile-widziani.html [access: 14.09.2017].



ANNUALS OF THE ADMINISTRATION AND LAW128

living in the EU, but that will no longer be guaranteed by EU law27. 
EU leaders warn that EU citizens would lose their voting rights. Although the 

UK proposes that the right to stand and/or vote in local elections in the country of 
residence should remain, it does not mention in its proposal whether EU nationals 
with settled status will be able to vote in local UK elections. The EU objects 
because this right is derived from EU law and citizenship rights. 

When it comes to family reunions, the EU wants broad rights for citizens to 
bring current and future family members to the UK (even if they are non-EU 
citizens). In the UK’s opinion, however, EU nationals who marry after the Brexit 
date will lose their right to bring family members to the UK unless they pass  
a minimum income test (their salary cannot be lower than 18.6 thousand pounds 
annually), which is required of UK citizens who want to bring in non-EU family 
members28. 

The UK position paper states that family members who are dependent or 
maintained by a “qualifying” EU citizen in the UK and who live or join them 
before Brexit will also be able to apply for settled status after five years. It has 
led to claims that more than three million EU nationals living in the UK will be 
given the right to live and work in the country after the UK leaves the EU29.

The right to leave and come back may be lost by EU nationals with 
settled status in the UK, if they leave Britain for more than two years, 
unless they meet certain requirements30. The EU seems to agree with this 
position with regards to UK citizens in the EU-27 nations. 

As far as the legal status is concerned, the UK is of the opinion that all EU 
nationals lawfully resident in the UK for at least five years will be able to apply for 
settled status, and be able to bring in spouses and children. Settled status should 
allow them to be treated like British citizens in regard to residency entitling them 
to education, healthcare, benefits and pensions – family reunion is not included, 
however. 

People who have gone through the entire process of gaining permanent UK 
residency status (often tortures and quite expensive) will have to apply again31. 
However, the British government promises that the administration process of 
regulating the immigrants’ status will be digitalized and as simple as possible 
(currently the application form for permanent residence has 85 pages). Theresa 
May emphasized that she expected the same rights for Britons from the other side 
– the EU32.

In addition, EU nationals will have to hold an identity document, attesting to 
their settled status. Although the British government does not want to introduce 
27 Ibidem.
28 J. Bielecki, Wielka Brytania ..., op. cit.
29 K. McCann, Families of EU migrants, who arrive in the UK before Brexit will be allowed to stay, Theresa May 
reveals, “The Telegraph”, 26.07.2017, http://www.telegraph.co.uk/news/2017/06/26/families-eu-migrants-arrive-
uk-brexit-will-allowed-stay-theresa/ [access: 15.09.2017].
30 J. Rankin, R. Mason, Brexit: May ... op. cit.
31 Ibidem.
32 M. Czarnecki, Donald Tusk ..., op. cit. 
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visas for EU citizens, they will be allowed to come to the UK only if they have  
a passport. After three or six months they will have to apply for a biometric 
card of residence without which they will not have an access to e.g., health care. 
Owing to such registration the authorities will be able to check whether a person 
has a legal source of income33.

Those who have been legally resident in the UK for fewer than five years at 
the time of Brexit will have to apply for temporary status in order to stay, and 
will be embraced with the so called “grace period” during which they will have 
to regulate their status. The two years of “grace” aims to help the EU national 
living or having arrived in the UK before the Brexit deadline giving them extra 
time to arrange their affairs and status in the UK3�.

As far as the EU position in this matter is concerned, the EU opts for an 
unconditional lifetime guarantee under EU law for the rights currently enjoyed 
by those who are based in the UK and their family members. This would mean 
continued rights to residency, work, establishing a business, access to healthcare, 
social security and pensions. 

The UK and the EU also represent different positions concerning the cut-off 
point. There is a dispute as to when people must be in the UK to qualify for the 
settled status. The UK claims that this is the period between 29 March 2017 
(when the Article 50 exit procedure was triggered) and the Brexit day, two years 
later (29 March 2019). All EU nationals in the UK before that date will be able 
to build up five years’ worth residency time, which is necessary to apply for the 
settled status. Those who arrive after the cut-off point may stay for a “temporary 
period”, but will not be guaranteed the settled status. Meanwhile, the EU sees the 
cut-off point as the date of Brexit – 29 March 201935. 

The next big issue is the matter of the protection of EU immigrants living in 
the UK irrespective of the fact whether people with the settled status or people 
waiting for such a status are concerned. The British government believes that all 
disputes concerning the immigrants’ status in the UK should be settled by local 
courts, and the rights enshrined in UK law will be enforceable in the British legal 
system. UK courts will provide legal guarantees for these EU citizens, and the 
government is ready to put commitments on this in the divorce agreement with 
the EU. The final divorce agreement will have legal standing in international 
law. The European Court of Justice (ECJ) will not have jurisdiction in the UK, 
but the British government has shown a willingness to discuss setting up a new 
arbitration body. Meanwhile, EU leaders claim that the European Commission 
should be able to monitor the rights, and the ECJ should have full jurisdiction 
for an indefinite duration to protect these rights. The EU side wants to ensure 
the Luxembourg court to play a central role in resolving disputes over citizens’ 
rights. It is argued that British courts will not be sufficient because they “apply 
33 J. Bielecki, Wielka Brytania ..., op. cit.
3� A. Barker, UK’s „grace period” a novel way to tackle Brexit challenges, “Financial Times”, 26.07.2017, https://
www.ft.com/content/73f73f3a-5997-11e7-9bc8-8055f264aa8b [access: 10.09.2017].
35 E. Zalan, Citizens’ rights ..., op. cit.
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the laws adopted by British politicians, who are currently unable to give sufficient 
guarantees for the years to come, let alone for a lifetime”36.

Summarizing the current outcome of the negotiations the main EU negotiator, 
Michel Barnier, argued that a significant agreement on any key issues concerning 
Brexitwas not achieved. The EU party emphasizes that without resolving the 
issues of citizen’s rights, financial settlements and the future of the border 
between Ireland and Northern Ireland, the EU will not proceed to further issues, 
such as trade relations between the UK and the EU, which is so important for 
the British party. What is more, if the UK does not manage to conclude an exit 
agreement creating a “soft landing” for the UK outside the EU, there will be  
a threat of an automatic exit from the EU after two years from the notification37.

METHOD
To answer the questions raised I conducted a comparative analysis of data 

provided by the British Office for National Statistics (population of the UK 
by country of birth and nationality, long-term international migration), the 
Migration Observatory (migrants in the UK) presenting the structure (population 
size, population distribution) of the foreign-born population resident in the UK, 
by country of birth and nationality, including the number of EU and non-EU 
citizens, as well as top countries of birth and nationality of migrants, their main 
motives of migration and general trends of long-term international migration.

FINDINGS AND DISCUSSION
Foreign-born population structure in the UK
The size of the foreign-born population resident in the UK, by country of 

birth, has been increasing over the time period analysed, including the size of 
EU and non-EU population resident in the UK. In the time period 2014-2016 the 
number of EU migrants, by country of birth, accounted for respectively 4.7%, 
5% and 5.5% of the total population resident in the UK, whereas the number of 
non-EU migrants accounted for 8.2%, 8.4% and 8.7%, respectively. In the time 
period analysed the total number of migrants accounted for respectively 14%, 
13.3% and 14% of the total UK population (see Table 1). Similarly, the size of the 
foreign-born population, by nationality, has also been growing over the period 
of time analysed. Within 2016–2014 the number of immigrants, by nationality, 
resident in the UK accounted for respectively 13%, 13.3 and 14.1% of the total 
UK population, including EU citizens equal 4.7%, 5% and 5.5%, respectively, 
and non-EU citizens – 8.2%, 8.4% and 8.7% (see Table 2)38.
36 See: J. Rankin, R. Mason, Brexit: May ..., op. cit.; E. Zalan, Citizens’ rights ..., op. cit.
37 J. Mikulski, Negocjator ws. Brexitu: Brytyjczycy żądają rzeczy niemożliwych, „Rzeczpospolita”, 31.08.2017, 
http://www.rp.pl/Brexit/170839764-Negocjator-ws-Brexitu-Brytyjczycy-zadaja-rzeczy-niemozliwych.html [ac-
cess: 01.09.2017].
38 British Office for National Statistics, Population of the UK by country of birth and nationality, 2017a, https://
www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/internationalmigration/datasets/popu-
lationoftheunitedkingdombycountryofbirthandnationality [access: 01.09.2017].
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Table 1. Population resident in the UK, by country of birth, 2014-2016
year total UK non-UK EU non-EU
2014 63686 55375 8277 3025 5252
2015 64265 55642 8569 3183 5387
2016 64727 55554 9152 3537 5616

Source: British Office for National Statistics, Population of ..., 2017.

Table 2. Population resident in the UK, by nationality, 2014–2016 
year total UK non-UK EU non-EU
2014 64727 58710 5998 3572 2425
2015 64265 58655 5567 3159 2215
2016 63686 58312 5344 2938 2406

Source: British Office for National Statistics, Population of ...,2017.

The number of migrants, by country of birth and nationality, resident in the 
UK has been increasing over the time period analysed, whereas the number of 
non-EU immigrants exceeds almost twice the number of EU immigrants resident 
in the UK.

In the time period 1993-2017 the size of the foreign-born population in the UK 
increased from about 3.8 million to over 8.7 million in 2015 (see Table 3, Figure 
1)39. The number of foreign-born people in the UK increased in almost every 
year, although there were some slight decreases in 1997 and 2007. Over the time 
period 1993 to 2015, the highest growth in the foreign-born population occurred 
between 2005 and 2008. This period coincides with the significant inflow of 
migrants from Central and Eastern Europe (CEE) following the EU enlargement 
in 2004. 

Looking at the distribution of foreign-born population resident in the UK, it 
can be argued that although the numbers of both female and male migrants have 
increased over the entire time period analysed, women have constituted a small 
majority of the UK’s migrant population since 1993. In 2015, 52% of the foreign-
born population were women (see Table 3, Figure 1)40.

Table 3. Foreign-born population resident in the UK, by gender, 1993-2015
year total men women
1993 3823023 1811442 2011601
1995 4128738 1922758 2205980
1997 4124358 1926325 2198033
1999 4301519 2026372 2275147
2001 4723449 2254458 2468991
2003 5043509 2401376 2642133
2005 5698063 2732816 2965247
2007 6514048 3174380 3339668

39 Migration Observatory, Migrants in the UK: An Overview, 2017, http://www.migrationobservatory.ox.ac.uk/
resources/briefings/migrants-in-the-uk-an-overview/ [access: 05.09.2017]
40 Ibidem.
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2009 6952170 3394380 3557790
2011 7010115 3370688 3639427
2013 7844756 3773674 4071082
2015 8679075 4143034 4536041

Source: Migration Observatory, Migrants in ..., 2017.

Figure 1. Foreign-born population resident in the UK, by gender, 1993-2015

Source: Own study based on data presented by Migration Observatory,  
Migrants in ..., 2017.

Analysing the size of foreign-born population resident in the UK for the 
top ten most common countries of birth in the time period 2014-2016, it can 
be argued that Poland (911,000 people), India (833,000) and Pakistan (534,000) 
are the main three foreign countries of birth that constitute the biggest group 
among the foreign-born population in the UK. Other countries, such as: Ireland, 
Romania, Germany, Bangladesh, South Africa and China are also among top-ten 
countries of birth of migrants in the UK. Italy (201,000) is in the last place among 
the top ten most common places of birth (see Table 4, Figure 2)41. 

Table 4. Foreign-born population in the UK, for top 10 most common countries  
of birth (in thousands), 2014-2016

2014 2015 2016
country total country total country total

1 India 793 Poland 831 Poland 911
2 Poland 790 India 795 India 833
3 Pakistan 523 Pakistan 503 Pakistan 534
� Ireland 383 Ireland 382 Ireland 389
5 Germany 301 Germany 286 Romania 310
6 Bangladesh 212 Romania 220 Germany 300

7 South 
Africa 201 Bangladesh 217 Bangladesh 238

41 British Office for National Statistics, Population of ..., op. cit. 
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8 China 196 South 
Africa 200 South 

Africa 225

9 USA 187 Nigeria 199 China 220
10 Nigeria 178 China 197 Italy 201

Source: British Office for National Statistics Population of ..., 2017.

Figure 2. Foreign-born population in the UK, for top 10 most common countries of 
birth (in thousands), 2016 

Source: Own study based on data presented by British Office for National Statistics, 
Population of ..., 2017

When it comes to the analysis of the size of foreign-born population resident 
in the UK, for the top ten most common countries of nationality, it can be argued 
that Polish (1,002,000) and Indian (362,000) citizenships are also the main foreign 
nationalities in the UK, with Poles being the largest group of foreign citizens in 
the time period analysed 2014-2016 (see Table 5, Figure 3)�2. 

Table 5. Foreign-born population in the UK, for top 10 most common countries of 
nationality (in thousands), 2014-2016

2014 2015 2016
country total country total country total

1 Poland 853 Poland 916 Poland 1002
2 India 365 India 362 India 362
3 Ireland 331 Ireland 332 Ireland 335
� Pakistan 210 Romania 233 Romania 328
5 Romania 175 Portugal 219 Italy 233
6 Portugal 175 Italy 192 Portugal 213
7 Italy 170 Pakistan 187 Lithuania 203
8 France 160 Lithuania 170 Pakistan 195
9 Lithuania 155 France 165 France 183
10 USA 153 USA 161 Spain 165

Source: British Office for National Statistics, Population of ..., 2017.

�2 British Office for National Statistics, Population of ..., op. cit. 
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Figure 3. Foreign-born population in the UK, for top 10 most common countries of 
nationality (in thousands), 2016

Source: Own study based on data presented by British Office for National Statistics, 
Population of ..., 2017.

After having analysed the structure of the foreign-born population in the 
UK, for the top 10 most common countries of both birth and nationality it can 
be argued that although EU nationals constitute the lion’s share of migrants 
in the UK, including Poles with the biggest share, non-EU nationals have also  
a significant share in the total number of foreign-born population resident in the 
UK. Regarding the population structure in the time period 2014-2016, it can be 
argued that the substantial restrictions would affect mainly Poles and Romanians 
concerning the ten countries which acceded the EU in 2004, and they would also 
hit Ireland, Germany, France, Italy and Spain. 

Main reasons for migration
Analysing the main reasons for migration, such as: work related, formal study, 

accompany/join and other reasons in the time period 2014–2016, it can be argued 
that the main reason for migration of all foreign-born people resident in the UK 
is to accompany or join their family members as a spouse or dependent on a UK 
citizen, or a spouse or dependent of someone coming to the UK (see Table 6)�3.

 

�3 British Office for National Statistics, Population of ..., op. cit.
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Table 6. Foreign-born population in the UK, by main reason for migration, 2014–2016

main reason for 
migration

total EU non-EU
2014 2015 2016 2014 2015 2016 2014 2015 2016

work related* 2263 2�3� 2764 1353 1460 1690 910 974 1074
formal study** 1092 1141 1094 304 315 326 788 825 768

accompany/
join*** 3286 3644 3286 997 1091 1229 2289 2554 2831

other**** 1594 1293 1196 354 296 279 1240 996 917

*the category work related includes those respondents who arrived in the UK 
for employment reasons; **formal study – those who arrived in the UK for study 

reasons;***accompany/join – those who arrived in the UK as a spouse/dependent of  
a UK citizen, or as a spouse/dependent of someone coming to the UK;****other 

– those who arrived in the UK to either get married/form a civil partnership, to seek 
asylum, as a visitor or for other stated reasons.

Source: British Office for National Statistics, Population of ..., 2017.

However, when it comes to EU nationals the main reason for migration is 
work related, whereas in the case of non-EU nationals the reason is to accompany 
their family members. The study reason appears to be the least significant when 
it comes to arriving in the UK among the aforementioned ones. Therefore, the 
restrictive migration policy would most affect those EU nationals who arrived 
in the UK to find employment. On one hand, it will create more workplaces for 
Britons, on the other hand, however, it will deprive them of a productive workforce. 
In the case of non-EU nationals, finding employment is a less significant reason 
to arrive in the UK than to accompany or join family members. In general terms, 
those migrants who arrive in the UK as a spouse or dependent of a UK citizen, or 
a spouse or dependent of someone coming to the UK would be most threatened 
by migration restrictions imposed. Moreover, citizens’ rights of those migrants 
who arrived to the UK to accompany or join their family members, as the largest 
group of migrants resident in the UK, might be most threatened after Brexit. 

Long term international migration
Although the size of foreign-born population resident in the UK has been 

rising over the last years, net migration has fallen to its lowest level for 3 years 
(see Table 7, Figure 4)��. Total net migration that amounted to 246,000 in March 
2017 was by 81,000 lower than in March 2016, and by 90,000 lower than in March 
2015. Similarly, net migration of EU nationals as well as non-EU nationals has 
also been falling (see Table 7, Figure 5, Figure 6). 

�� British Office for National Statistics, Provisional long-term international migration estimates, 2017b, https://
www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/internationalmigration/datasets/mi-
grationstatisticsquarterlyreportprovisionallongterminternationalmigrationltimestimates [access: 05.09.2017].



ANNUALS OF THE ADMINISTRATION AND LAW136

 Table 7. Long-term international migration (in thousands), 2007–2017
Immigration

time total EU non-EU
June 2007 595 192 326
June 2008 571 184 306
June 2009 563 183 292

March 2010 587 172 318
March 2011 578 169 317
March 2012 536 166 290
March 2013 493 170 246
March 2014 552 213 260
March 2015 644 270 290
March 2016 638 267 288
March 2017 588 248 266

Emigration
time total EU non-EU

June 2007 387 70 119
June 2008 375 96 110
June 2009 397 121 118

March 2010 365 115 119
March 2011 336 92 102
March 2012 352 90 112
March 2013 318 75 102
March 2014 316 83 104
March 2015 308 86 90
March 2016 317 86 90
March 2017 3�2 122 86

Net migration
time total EU non-EU

June 2007 287 122 208
June 2008 268 88 196
June 2009 205 62 174
June 2010 2�� 72 196
June 2011 263 79 222

March 2012 184 76 185
March 2013 175 95 145
March 2014 236 130 156
March 2015 336 184 200
March 2016 327 178 193
March 2017 246 127 110

Source: British Office for National Statistics, Long-term international ..., 2017. 
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Figure 4. Long-term international migration (in thousands),  
total number of migrants, 2007-017

Source: Own study based on British Office for National Statistics,  
Long-term international ..., 2017.

Figure 5. Long-term international migration (in thousands), EU migrants, 2007-2017

Source: Own study based on British Office for National Statistics, Long-term 
international ..., 2017.

Figure 6. Long-term international migration (in thousands),  
non-EU migrants, 2007-2017

Source: Own study based on British Office for National Statistics, Long-term 
international ..., 2017.



ANNUALS OF THE ADMINISTRATION AND LAW138

The falling figure of net migration in recent years may indicate “Brexodus” 
of EU citizens, which began in the wake of the Brexit vote. Leaving the UK by 
the EU nationals resident in the UK could result from the fact that they lacked 
quarantine that their citizens’ right to stay would be obeyed. 

cONcLUSIONS
Triggering the Brexit procedure entails a number of economic, political and 

social consequences for both the UK and the EU. As a result, negotiations to leave 
have been conducted, which are to determine the terms of the UK’s exit from the 
EU, as well as the nature of the future of the UK-EU relations. The main issues 
connected with Brexit concern the citizens’ rights, financial settlements, future 
of the border between Ireland and Northern Ireland, as well as other issues such 
as: Euratom, trade in goods, current EU procedures and judicial cooperation. 

One of the burning issues of Brexit negotiations is defining the status of nearly 
3.5 million EU citizens resident in the UK and 1.2 million Britons based in the 
EU. For the EU resolving the issue of the citizens’ rights is the top priority of the 
Article 50 negotiations. The UK also expresses its concern about this issue. The 
British government has assured that no single EU citizen or their family members, 
who live legally in the UK, will be forced to leave. The EU citizens who have 
been living in the UK for five years will be given a new “settled status”, which 
will allow them  to be treated like British citizens in terms of residence and access 
to education, health care and pensions. However, despite the fact that immigrants 
from the EU will be ensured the same entitlements to social benefits as Britons 
are, the proposal is said not to meet the EU expectations since it deprives the EU 
citizens of a number of rights they had before Brexit. 

The issue of the status of migrants and their rights is of key importance since 
the number of migrants, by country of birth and nationality, resident in the UK 
has been increasing, including both EU migrants and non-EU migrants.

Regaining control over immigration was the main postulate of Brexit 
supporters; David Cameron is believed to fail in the referendum because he could 
not obtain substantial concessions on these issues, whereas Theresa May insists 
on imposing substantial restrictions.The “scars” caused by the liberal approach to 
citizens of the ten countries that acceded the EU in 2004 seem to still remain in 
Westminster. Jack Straw, the former UK Foreign Secretary admitted that it was 
a “spectacular mistake” not to realise that open door approach towards the new 
EU Member States would “prompt a migration rise”45. Theresa May considered 
preventing an unexpected influx of immigrants connected with the change of the 
migration policy after Brexit by proposing migration restrictions. 

However, a closer analysis of the structure of the foreign-born population in the 
UK according to the top ten most common countries of both birth and nationality 
indicated that migration restrictions proposed by the British government may not 
necessarily be effective. Although, EU nationals constitute the biggest share of 
45 A. Barker, UK’s „grace ..., op. cit. 
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migrants in the UK, non-EU nationals have also a significant share in the total 
number of foreign-born population resident in the UK (India is placed as the 
second, just after Poland). Concerning the top ten most common EU countries of 
birth, migration policy would most affect migrants from Poland, Ireland, Romania, 
Germany, and Italy. When it comes to nationality, Polish, Irish, Romanian, Italian, 
Portuguese, Lithuanian, French and Spanish citizens are those which would be 
hit most by the migration restrictions. Undisputedly, Polish citizens’ status and 
rights would be most threatened after Brexit, as they constitute the lion’s share 
of migrants in terms of both country of birth and nationality. Moreover, the 
restrictive migration policy would most affect those EU nationals who arrived in 
the UK to find employment there in the first place, and in the second place those 
who arrived in the UK to join their family members as a spouse and/or children 
of a UK citizen, or a spouse and/or children of somebody arriving to the UK. 
Furthermore, new regulations concerning citizens’ rights would hit women most 
since they constitute the bigger share of foreign-born population resident in the 
UK.

Although the number of foreign-born population resident in the UK has been 
rising, the net migration has been falling, even more EU and non-EU migrants 
are leaving the UK. According to the latest data, between March 2016 and March 
2017 only 7,000 more immigrants from Poland and seven other countries which 
acceded the EU in 2004 arrived to the UK, than left it. In this period the net 
emigration from the entire EU amounted to 127,000 people. Thus,  restrictions 
prepared by Theresa May will hit mainly immigrants from Poland, Romania and 
Bulgaria, as well as Spain, Greece and Italy. The regulations do not necessary 
have to be effective since in the discussed period, net immigration to the UK 
from countries outside the EU amounted to 179,000 people46. The negative trend 
of net migration may result from the fact that the status and rights of migrants 
have not be assured sufficiently. 

The Article 50 negotiations have not brought solutions to the main issues of 
Brexit, including citizens’ rights, which are of top priority, so far. The negotiations 
are not supposed to proceed to the issues related to trade, which are so important 
for the UK, unless the key issues are not resolved. The UK cares for maintaining 
a possibly unlimited access to the European internal market, and aspires to retain 
its position as a financial hub. However, to do so the UK needs to achieve an 
agreement with the EU. If there is no significant progress in negotiations, the 
UK may not be able to conclude an agreement, which may lead to the automatic 
exit from the EU. Consequently, if citizens’ rights are not properly guaranteed by 
the British government, the economically damaging “Brexodus” will continue, 
and skilled and hard-working EU nationals will be still leaving and, therefore, 
weakening the British economy. 

46 J. Bielecki, Wielka Brytania: ..., op. cit.
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summary: The paper investigates the issue of Brexit and its consequences for the citi-
zens’ rights of migrants, especially those from the European Union (EU), who live, 
work or study in the United Kingdom (UK). The objective of the paper is to identify and 
analyse the EU’s and the UK’s position towards the issue of EU migrants who arrived in 
the UK. An attempt is made to answer the question what Brexit means for approximately 
3.2 million Europeans currently based in the UK and nearly 1.2 million Britons living on 
the continent. The paper also raises a question which countries would be most affected 
by possible restrictions concerning the UK’s migration policy after the divorce. The em-
pirical part of the paper comprises a comparative analysis of the structure of the foreign-
born population living in the UK, by birth and nationality, and aims at illustrating the 
analysed issues. The paper contributes to the economic literature by presenting different 
standpoints concerning the position of foreign-born people living in the UK after Brexit. 
It will also facilitate the understanding of possible consequences of triggering Article 50 
negotiations in a political, economic and social dimension. 

Key words: Brexit, Art. 50 negotiations, citizens’ rights, migration policy, settled sta-
tus

DYSKUSJA NA TEMAT PRAW OBYWATELI  
UNII EUROPEJSKIEJ PO BREXICIE

streszczenie: Artykuł porusza kwestię Brexitu i jego konsekwencji dla praw obywa-
teli, szczególnie Unii Europejskiej (UE) mieszkających, pracujących lub uczących się  
w Wielkiej Brytanii. Jego celem jest prezentacja i analiza stanowisk UE i Wielkiej Bry-
tanii wobec kwestii traktowania obywateli UE w Wielkiej Brytanii. Artykuł stanowi 
próbę odpowiedzi na pytanie, co Brexit znaczy w praktyce dla około 3,2 milionów oby-
wateli UE obecnie przebywających w Wielkiej Brytanii i 1,2 miliona Brytyjczyków 
żyjących w pozostałych państwach członkowskich. Ponadto odpowiada na pytanie, 
którzy obywatele UE najdotkliwiej odczują restrykcje związane z polityką migracyjną 
prowadzoną po wyjściu Wielkiej Brytanii z UE. Część empiryczna artykułu zawiera 
analizę porównawczą struktury populacji urodzonej poza granicami Wielkiej Brytanii, 
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ze względu na urodzenie i narodowość i służy do zobrazowania omawianych kwestii. 
Artykuł przyczynia się do rozwoju literatury przedmiotu prezentując różne stanowiska 
odnośnie przyszłości obywateli UE w Wielkiej Brytanii po Brexicie a także umożliwia 
zrozumienie skutków ekonomicznych, politycznych i społecznych, jakie pociągnie za 
sobą wszczęcie negocjacji ustąpieniowych na mocy art. 50 TUE. 

słowa kluczowe: Brexit, negocjacje ustąpieniowe, prawa obywateli, polityka migracyjna, 
status osoby osiedlonej
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THE ECONOMIC POSITION OF THE EUROPEAN 
UNION IN THE CONTEMPORARY WORLD.  

THE RISK-BASED PERSEPCTIVE

INTRODUcTION
The discussion of the position of the European Union in the contemporary 

world is dominated by the considerations concerning the Union’s current eco-
nomic role and its future position. A number of prognostic studies indicate  mul-
tiple threats and trends driving structural transformations of the global economy 
and conclude that the EU will lose its position. The risk of marginalising the 
UE position in the global economy stems from adverse, both internal and exter-
nal, development conditions, including: demographic situation, labour resources, 
growing immigration trends, relations with Russia and the US, China’s increas-
ing importance for the global economy, low innovativeness of the UE’s economy, 
political, social and cultural factors. For these reasons, the proposition put up 
herein is: Despite numerous internal and external threats, the European Un-
ion remains one of the world’s main economic regions.The proposition is sup-
ported by standardeconomic indicators and qualitative features of the European 
economy, laying the foundations for growth.One should bear in mind, though, 
that if the risk of marginalising the European Union’s position in the modern 
* PhD, Cracow University of Economics, Faculty of Economics and International Relations, International Chair 
for Economic Relations.
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global economy is not mitigated and the EU’s internal problems are dealt with 
ineffectively, then we can soon see that both European economy and its role in 
international relations have weakened.

The objective of this paper is to identify and analyse the risks shaping the 
European Union’s current position in the global environment. The discussed key 
subject is  the identification of the EU’s economic standing in terms of classi-
cal economic indicators.The paper endeavours to prove the following: Despite 
numerous internal and external threats, the European Union remains one of the 
world’s main economic regions. The statement will be supported by an analysis 
of both standard economic indicators and qualitative aspects of the EU economy 
laying the foundations for growth.The empirical part hereof comprises a compar-
ative analysis of the EU’s key macroeconomic data against the global economy 
and a partial implementation of the PSM model and Scoreboard for the purposes 
of determining the EU position in the world.

RISK RELATING TO THE CURRENT AND FUTURE 
POSITION OF THE EUROPEAN UNION IN THE GLOBAL 
EcONOMY

SELEcTED EcONOMIc INDIcATORS FOR THE EU  
– RISK CRITERION

As already mentioned, in discussions on the place of the European Union 
in the contemporary global economy, considerations of the EU’s current future 
economic role play a prominent role.It appears that a threat of marginalisation 
of the EU in the global economy, under adverse internal and external growth 
conditions, does not have to emerge soon, which results from the Union’s current 
position, growth potential, as well as technological, social, cultural and political 
factors.

For the purposes of the analysis of classical economic indicators, UE-28’s 
position is compared with that of BRIC1, which,together with Next 112, is con-
sidered a group of countries characterised by rapid economic growth with  
a large growth potential for the next few decades.

In 2016, the EU’s economy generated 23.4% of the global product in terms 
of exchange rates and was, after the US (with a 25.1% share), the second largest 
region in terms of a share in the global GDP. China’s share was 15.1%, Russia’s 
14.2, India’s 4.1% and Brazil’s 2.7%.Calculated in terms of PPP, the shares in the 
global GDP were as follows: China − 17.3%, the EU − 17.4%, the US− 16.0%, 
Russia− 12.3%, India − 7.2% and Brazil− 3.3%. (see Table 1 and Figure 1).

1 Brazil, Russia, India and China.
2 South Korea, Nigeria, Bangladesh, Egypt, the Philippines, Indonesia, Iran, Mexico, Pakistan, Turkey and Viet-
nam.
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Table 1. The EU-28’s economic position. Selected indicators against  
the US and BRIC in 2016

Item World EU-28 US China Russia Brazil India
GDP in terms of 
exchange rates 

(USDbn)
74.8 17.5 18.8 11.3 10.6 2.0 3.1

% share 100.0 23.4 25.1 15.1 14.2 2.7 4.1
GDP in terms of PPP 

(USDbn) 115.8 20.1 18.5 20.0 14.3 3.8 8.3

% share 100.0 17.4 16.0 17.3 12.3 3.3 7.2
Per capita GDP (USD 

‘000) 16.1 38.4 56.2 14.8 12.0 15.9 6.8

Region’s GDP/global 
GDP (%) 100.0 238.5 349.1 91.9 74.53 98.8 42.2

Region’s GDP/EU’s 
GDP (%) 41.9 100.0 146.4 38.5 31.3 41.4 17.7

GDP-measured 
productivity per 
employee (USD)

X 84,741.2 85,000.5 25,123.8 22,456.8 31,218.1 14,999.0

GDP-measured 
productivity per 

hour(USD)
X 52 68.3 22 32 12 5

Source: The author’s own study based on The World Factbook 2017, World Develop-
ment Indicators 2016, World Economic Outlook 2016.

The analysis of the structure of Europe’s GDP reveals a clear concentration, 
because as much as 71% of GDP is generated in seven European states (i.e. 25.6% 
of the number of member states): Germany, France, the United Kingdom, Italy, 
Spain, Poland and the Netherlands. Other seven countries jointly generate 14% of 
GDP: Belgium, Switzerland, Sweden, Austria, Romania, Ukraine and Norway.

This means that the other 23 states generate 15% of the continent’s GDP. The 
EU member states together with Switzerland and Norway represent in aggregate 
96% of GDP, which stems from both differentiated economic potential and dif-
ferentiated growth rates among the European states.

This also refers to the EU member states. Thus one may speak about various 
seeds of growth (measured with the GDP growth rate) and various growth fac-
tors (intensive and extensive ones), and, consequently, about a material risk of 
differentiated per capita GDP3.

Among material indicators selected for the purposes of this analysis there is 
work productivity. It is one of the key measures of the country’s competitiveness 
and also a decisive driver of economic growth, hence of the quality of life. Pro-
ductivity (see Figure 2) measured per employee is in Brazil by 27% lower than in 
the EU. In China the respective figure is 48.5%, in India 55% and in Russia 38%. 
In terms of work productivity, the US outpaces the European economies. In the 
EU states, work productivity growth rate was slightly above 1% and in numer-
ous highly developed economies it remained below that threshold. This was the 
3 S. M.Szukalski, Pozycja ekonomiczna Europy i jej potencjał w świecie, [in]: J. Kleer, K. Prandecki, Ekonomic-
zna pozycja Europy w świecie, PAN, Warszawa  2016, p.78.
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case in, for instance, the Netherlands, Finland, Belgium and Italy. According to 
the OECD, since the mid-1990s, the decreasing productivity growth rates were 
observed in almost all EU countries covered by the analysis, including Poland. 
However, measured against other countries, the change was insignificant. For 
instance, in 1995 Germany could boast 5% productivity growth rate, while in 
2016 it was only around 1%.

Figure 1.Exchange rate- and PPP-measured GDP in the EU-28,  
the USand BRICcountries in 2016 (%)

Source: The author’s own study based on Table 1.

In the OECD ranking (OECD Report, 2016), Poland ranked second in terms 
of work productivity growth in 2009−2016. 

Figure 2. Work productivity growth rate in EU-28, USand BRIC countries in 2016 (%)

Source: The author’s own study based on Table 2.
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The rate stood over 3%, which rendered Poland second only to Lithuania, 
which recorded the growth rate of almost 4%. Poland was closely followed by 
Latvia with the growth rate similar to Poland’s. Despite this impressive (against 
other EU countries) growth, in the general productivity ranking�, Poland and 
other CEE countries come very poorly. In 2016, Luxembourg ranked first. There, 
the average value of production per hour exceeded USD 90. Luxembourg was 
closely followed by Norway (more than USD 80) and Belgium (almost USD 70). 
Poland is sixth from the bottom with USD 30 per hour. Such differentiation and 
stratification among the EU member states results from the fact that in the CEE 
countries productivity is, as a rule, spurred by longer working hours and a lower 
ratio of part-time jobs. Over a year, a German works by several hundred hours 
less than a Pole; nevertheless, the former produces goods of considerably higher 
value. Unfortunately, this is a question of not only better work organisation or 
better motivation, but also of investments in new technologies, which the CEE 
countries started with a delay.

The risk of decreased or differentiated productivity and productivity growth 
rate in the EU states is also related to adverse demographic developments: soci-
ety aging and occupational mismatch.It is emphasised that in the EU countries 
a significant number of employees are either under- or over-qualifiedin relation 
to their respective job requirements. This translates into lower productivity. Em-
ployees’ potential is to a large degree wasted, because, in recent years, enter-
prises would invest in solutions supporting production or logistics management 
rather than human resources management. Today, most of them lack tools to 
quickly and precisely measure competence gaps or surpluses, assess an employ-
ee’s productivity and plan their professional development5.

For the economic growth rate in the EU states to be satisfactory, productivity 
must grow by 80% quicker than it is now. In the past, growth was driven by the 
growing employment rate and higher productivity. However, for over two decades 
now, global employment growth has been decelerating. The employment rate has 
decreased in all EU countries and also in Russia. The same process is expected 
to start in China in several years. As one of the pillars of the economic growth 
weakens, the EU economy will be unable to maintain the current growth ratio.

Another indicator used to analyse the EU’s global economic position described 
in terms of GDP-measured effectsis the sectoral structure of the EU economy, 
with services being the dominating sector (representing 74.1% of GDP). The share 
of services in total employment is 72.8%, with the ratio varying materially from 
country to EU country. The share of services in the added production exceeds 72% 
in eleven EU countries; its share in employment is that high in nine countries6.
� Work productivity increases if the real GDP grows more quickly than the number of employees (man-hours). 
As a rule, the higher the capital expenditure on human capital, innovations and new technologies, the higher the 
productivity.
5 S. Vanhoonacker, N. Reslow, The European External Action Service: Living Forwards by Understanding
Backwards, “European Foreign Affairs Review”, 2010, Vol. 15, No. 1, p.18.
6 UNDP, Human Development Report 2016. Work for Human Development, New York 2017, p.208; World Bank, 
Policy Research Report, Globalization, Growth, and Poverty, New York 2016. 
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S. Szukalski7, observes that some secular trends are present in the European 
economy, manifested in economy servicisation (between 1995 and 2015, the share 
of services in employment increased from 65.1% to 72.8% and in GDP to 69.9%); 
deagrarisation (over the same time, the share of agriculture in GDP generation 
dropped from 2.4%to 1.6%; and deindustrialisation (the share of manufacturing 
industries in the added value decreased from 28.5% in 1995 to 21.6%).In this 
area, the risk faced by the EU is the gradually vanishing share of agriculture 
in the EU’s GDP. Deep marginalisation of agriculture may leave the European 
Union dependent on food imports.

The  comparison of structures of the EU’s and US’s economies with the struc-
tures of economies of the BRIC countries reveals their material differentiation, 
to the disadvantage of BRIC (see Table 2), where agriculture dominates the struc-
ture. In Brazil, China and India, the share of services is low.

The next important indicator in our analysis is international trade. In 2016, 
the EU’s main export and import markets were the US, China and Russia (see 
Table 3). The EU’s share in global exports (measured in USD) was 38.9% in 2016. 
The risk for the EU’s position is here a steady decrease in this share over the last 
decade, to the advantage of East Asia countries, primarily China8.

Table 2. Sectoral structure of EU-28, US and BRIC economies in 2016 (%)
Item EU-28 US China Russia Brazil India

GDP
Sector 1 1.6 1.3 6.0 12.0 6.2 20.0
Sector 2 28.5 17.2 42.0 38.0 22.0 34.0
Sector 3 69.9 81.5 52.0 50.0 71.8 46.0

Total 100.0 100.0 100.0 100.0 100.0 100.0
Employment

Sector 1 5.6 1.0 30.5 22.9 23.5 50.0
Sector 2 21.6 21.5 32.0 20.1 14.5 17.4
Sector 3 72.8 77.5 37.5 57.0 72.0 32.6

Total 100.0 100.0 100.0 100.0 100.0 100.0

Sector 1: agriculture, forestry, fishing and mining industries;Sector 2: processing and 
construction industries; Sector 3: services.

Source: The author’s own study based on: The World Factbook 2017,  
World Development Indicators 2016, World Economic Outlook 2016.

7 S.M. Szukalski, Pozycja ekonomiczna Europy i jej potencjał w świecie, [in]: J. Kleer, K. Prandecki, Ekonomicz-
na pozycja Europy w świecie, PAN, Warszawa  2016, p.78.
8  WTO, International Trade Statistic 2016.
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Table 3. International trade of EU-28, the US and BRIC in 2016(%)

Trade partner Share in EU-28’s 
exports

Share in EU-28’s 
imports

US 22.0 15.5
China 10.4 23.1
Russia 5.0 8.2
Brazil 2.1 1.9
India 2.2 2.3

Source: The author’s own study based on:Eurostat 2017; UNCTAD 2017,  
WTO, International Trade Statistic, 2016.

The risk implied by forecasts (see Table 4) is the next material factor in the 
analysis of the EU’s global economic position:

1. Demographic situation characterised by Europe’s decreasing population, 
reduced labour resources and change in the age structure.Forecasts pro-
vide for the EU’s population dropping to 707m in 2050 from the current 738m, 
while the global population will rise by 2.4bn. This translates into continued 
shrinking of the EU’s share in global population from 10.2% in 2016 to 7.3% 
in 20509.

 By 2050,the EU’s productive age population will be by 36m less than today, 
with the growing 65+ population10.

2. Unemployment in the EU is and will be determined by the dynamic de-
velopment of  the research potential and increasing expenditure on re-
search (as a result of civilisation transformations and it revolution).Tech-
nical and technological progress will significantly limit the demand on the 
labour market.The unemployment rate is estimated to grow over the period 
under the analysis, to 31.0% (by 12m unemployed).Foreign labour resources 
(immigrants)will not offset the decrease in the European labour resources. 
The studies carried out indicate that odds for immigrants being absorbed by 
the European labour market are poor, due, for instance, to their lack of quali-
fications.

3. immigration and a 2015 and 2016 shock of massive inflow of immigrants 
continuing into subsequent years.If continued, the increase in the number 
of immigrants will change the ethnic, cultural, religious, educational and eco-
nomic structure of the European population, and transformations in the pre-
vailing culture, customs or religion will follow. Problems will emerge relating 
to the cultural assimilation (already present in France, the United Kingdom 
and Germany). The social processes will overlap with economic problems 
connected, for instance, with immigrants requiring access to an extended so-
cial benefits system.The annual migration balance is forecast to stay positive 
in Europe, while it will be negative in Asia and Africa.

9 Polish Central Statistics Office GUS, Warsaw 2016.
10 UNDP, Human Development Report 2016. Work for Human Development, New York 2017; World Population 
Prospects 2016.
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Table 4. Selected parameters for UE-27, the US and BRIC – forecasts until 2050
Item/Year World EU-28/27 US China Russia Brazil India

Population 
(bn)

2016 7.5 0.74 0.324 1.4 0.142 0.210 1.3
2050 9.9 0.70 0.892 2.9 0.199 0.920 2.2

Unemployment 
rate (%)/

number (m)

2016 x 8.1/20.5 4.50/0.257 4.0/0.976 3.79/5.1 12.8/13.33 4.90/48.26

2050 x 11.0/25.7 3.90/0.237 6.4/1.123 4.78/6.6 14.21/16.41 5.12/49.54

Immigration 
(m)

2016 x 1.122 X x x x x
2050 x 10.490 X x x x x

Energy: oil, 
gas (%)

2016 x x 12.6 x 59.0 x x
2050 x x 56.7 x 42.0 x x

Assumption: EU-28 for 2016 and EU-27 for 2050.

Source: The author’s own study based on Trading Economics 2017; World Bank, World 
Economic Situation and Prospects 2016, World Development Indicators 2016, World 

Economic Outlook 2016.

4. Energy carriers: the EU-russia. Alarming trends in the EU’s imports of 
energy carriers should be highlighted. Russia’s share in the imports of solid and 
liquid fuels to EU-28 increased from 13.31% in 2003 to 59% in 2016. Russia is 
the main supplier of crude oil to the EU countries. The comparison of import 
directions for energy carriers leads to a conclusion that the EU’s dependence on 
energy carrier imports from Russia has been growing.

AN ASSESSMENT OF MACROECONOMIC BALANCE 
OF EU-28 IN 2008-2016 – A SYNTHESIS OF RESEARCH 
RESULTS

The European Union took interest in macroeconomic balance in the wake of 
the crisis faced by the Union countries. The issue was addressed in Regulation 
(EU) No. 1176/2011 of the European Parliament and of the Council of 16 Novem-
ber 2011 on the prevention and correction of macroeconomic imbalances.

The research conducted in 2008-201611– (see Tables 5A and 5B) covered: Fi-
nancial Openness Index (FOI)12; International Investment Position (IIP)13; Cur-
rent Account Balance Ratio (CABR)14 andCurrent Account Deficit Coverage 
with FDI (CADC)15.

11 For the purposes of this analysis, the presentation of results is limited to the extreme years of the extended 
analysis, i.e. 2008 and 2016.
12 Permitted value < 100%.
13 Permitted value < -35% of GDP.
14 Permitted value in the range from -4%to + 6%.
15 Permitted value> 100%.
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Table 5A. Macroeconomic balance indicators for EU-27 
and number of imbalances in 2008

State/
Indicator FOI IIP CABR cADc Number of 

imbalances
AT 190 -11.0 -4.4 93 3
BE 187 -19.8 -5.8 97 3
BG 98 -72.1 -0.8 11 3
cY 200 -19.7 -6.0 99 3

cZE 109 -59.1 -1.9 11 �
DK 153 -19.5 -6.9 18 3
EE 90 -30.0 -0.9 35 3
IE 142 -4.5 -4.9 69 3
EL 142 -119.1 -4.8 6 �
ES 153 -8.1 -1.9 12 3
FI 109 -1.2 -1.9 13 3
FR 186 -29.0 -2.8 54 3
GE 196 -5.1 -7.9 96 3
HU 100 -39.1 -1.8 29 3
HR
IT 157 -27.4 -1.7 99 3
LV 67 -62.0 -1.8 19 3
LT 69 -49.2 -1.5 17 3
LU 108 -11.0 -5.4 16 3
MT 99 -19.1 -1.5 18 3
NL 159 -16.0 -7.8 84 3
PL 99 -38.0 -3.9 17 3
PT 128 -21.1 -4.8 55 3
RO 99 -42.0 -3.9 98 3
SL 98 -36.1 -3.9 12 3
SK 113 -32.8 -0.9 13 3
SE 135 -6.0 -5.0 93 3
UK 207 -9.9 -3.9 100 3

Total 18 10 27 27 82

Table 5B. Macroeconomic balance indicators for EU-28  
and number of imbalances in 2016

State/
Indicator FOI IIP CABR cADc Number of 

imbalances
AT 114 0.9 2.0 123 1
BE 154 49.8 -1.8 167 1
BG 98 -72.1 0.8 111 1
cY 99 -89.7 -6.0 143 2

cZE 121 -49.6 -1.9 101 2
DK 132 39.7 6.9 118 2
EE 88 -40.5 -0.9 105 1
IE 122 -94.5 4.9 109 2
EL 102 -109.1 -4.8 86 �
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ES 133 -88.1 -1.9 102 2
FI 100 11.2 -1.9 113 1
FR 146 -22.0 -2.8 154 1
GE 156 50.1 7.9 166 2
HU 120 -99.1 1.8 129 2
HR 113 -81.1 0.7 114 2
IT 127 -21.4 -1.7 99 2
LV 87 -61.0 -1.8 99 2
LT 89 -40.2 -1.5 97 2
LU 98 161.1 5.4 106 0
MT 99 29.6 1.5 108 0
NL 109 56.1 7.8 144 2
PL 112 -78.3 -3.9 117 2
PT 118 -111.1 -4.8 100 3
RO 99 -82.1 -3.9 98 2
SL 90 -36.1 3.9 112 1
SK 123 -72.1 0.9 103 2
SE 125 -5.0 5.0 133 1
UK 167 -2.9 -3.9 172 1

Total 19 16 6 5 46

Key:
1/ AT – Austria, BE – Belgium, BG – Bulgaria, CY – Cyprus, CZE – the Czech Repub-
lic, DK – Denmark, EE – Estonia, IE – Ireland, EL – Greece, ES – Spain, FI – Finland, 
FR – France, GE – Germany, HU – Hungary, HR – Croatia, IT – Italy, LV – Latvia, LT 

– Lithuania, LU – Luxembourg, MT – Malta, NL – the Netherlands, PL – Poland, PT 
– Portugal, RO – Romania, SL – Slovenia, SK – Slovakia, SE – Sweden, UK – the United 
Kingdom.

– Value beyond the permitted range
– No EU member

Source: The author’s own study based on Trading Economics 2017;  
OECD Report 2016.

Aggregating the data in Tables 5A and 5B reveals that a total of 128 instances 
of going beyond the permitted range of reference indicators occurred in the EU 
economies in 2008 and 2016,with most of the instances occurring in 2008. In 
2008, when the crisis started, as much as 82 macroeconomic imbalances oc-
curred.In 2008, the largest numbers of imbalances were recorded for CABR (27) 
and CADC(27). In 2016, the lowest number was recorded for CADC (5).

With respect to the Financial Openness Index, imbalances were recorded in 
19 EU states in 2016,with the highest deviations in the United Kingdom (167), 
Germany (156) and Belgium (154). The least values were recorded inLatvia (87), 
Estonia (88) and Lithuania (89).

With respect to the International Investment Position index, deviations from 
the reference value were recorded in 16 EU states in 2016.The highest absolute 
values were in Portugal (-111.1) and Greece (-109.1). The least absolute values 
were recorded in Austria (0.9) and Finland (11.2).
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In 2016, in six EU member states CABR-measured deficit was recorded and 
in three of them CABR fell below the lower bound of the permitted range, i.e. 

-4%. They were: Cyprus (-6.0%), Greece (-4.8%) and Portugal (-4.8%).
Twenty two EU member states enjoyed a CABR-measured surplus, with the 

largest, and far above the upper threshold 6% recorded in Germany (7.9%) and 
the Netherlands (7.8%).

In the event of the CADC ratio, deviations were recorded in five EU member 
states. The least values were in Italy (99) and Lithuania (99), the largest ones in 
the United Kingdom (172), Belgium (167) and Germany (166).

In line with the assumed research methodology,  direct relations exist be-
tween the instances of imbalances against the permitted thresholds of the indi-
cators used and crisis phenomena. A question thus arises about the correlations 
between the imbalances and those phenomena, including in particular between 
the coverage ratio for individual macro economic imbalances and the intensity 
of crisis phenomena.

As the basic research method, the analysis of Spearman’s rank correlation co-
efficient (ρ – rho)16 was selected.This coefficient is a good measure of the feature 
correlation strength. It works well for smaller samples (n <30), which is the case 
in this analysis, covering 28EU economies.

The intensity of the crisis phenomena was measured with the following indi-
cator:

∆Xi = (ARIXi 2008 - WRXi 2016)*100      (1)

where:
∆Xistands for the indicator of the intensity of the crisis phenomena in the state 

i;
ARIXi 2008stands forthe three-year average for the reference indicator X inthe 

state i in 2008;
RIXi 2016stands forthe reference indicator X in the state i in 2016.

The study was based on the computation of:
1. The number of exceeded permitted thresholds (number of imbalances) in 2008 

and 2016 (Tables 5A and 5B);
2. The indicator of the intensity of the crisis phenomena (∆Xi) in 2008 and2016 

(Table 6 and Figure 3).
3. The correlation of imbalances and crisis phenomena (Table 7A and 7B).

16 The research was inspired by a model developed by D. Graj. For the purposes of this study, the logic of the 
model has been modified and adapted to the needs; Graj D., Zakłócenia równowagi makroekonomicznej w UE  
a intensywność zjawisk kryzysowych, yadda.icm.edu.pl/.pdf, (reading date: 06.17).
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Table 6. Intensity of crisis phenomena measured with ∆Xiin2008 and 2016
∆Xiin 2008 ∆Xi in 2016

AT -0.99 -0.43
BE -0.99 -0.51
BG 102.1 122.0
cY 99.0 85.0

cZE 99.0 65.8
DK -0.99 -.0.66
EE 99.0 89.0
IE 99.0 69.0
EL 167.0 160.0
ES 99.0 81.0
FI -0.99 -0.20
FR -0.99 -0.12
GE -0.99 -0.23
HU 99.0 65.1
HR 90.0
IT 99.0 80.0
LV 120.3 10.3
LT 193.1 113.1
LU -0.99 -0.65
MT 111.0 101.0
NL -0.99 -0.43
PL 0.99 44.0
PT 99.0 82.0
RO 122.0 112.0
SL 99.0 78.3
SK 99.0 39.4
SE -0.99 -0.29
UK -0.99 -0.19

Source: The author’s own study.

Based on the analysis of the crisis phenomenon intensity viewed from the 
perspective of imbalances in 2016, the EU-28 economies can be classified into 
the following three categories:

– states with a relative resistance to the crisis phenomena (negative indica-
tor): Germany, the United Kingdom, Sweden, the Netherlands, Luxembourg, 
Belgium, Austria, Denmark, Finland and France;

– states with a medium resistance to the crisis phenomena (positive indicator 
in the range 0-100): the Czech Republic, Estonia, Hungary, Croatia, Poland, 
Slovenia, Slovakia,Italy, Portugal, Spain, Cyprus andIreland;

– states with a low resistance to the  crisis phenomena (positive indicator of 
over 100): Bulgaria, Lithuania, Latvia, Romania, Greece and Malta.
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Figure 3. Intensity of crisis phenomena measured with ∆Xi in 2016

Source: The author’s own study.

Table 7A. Spearman’s rho coefficient for imbalances and crisis phenomena 
(measured with ∆Xi)in 2008

FOI IIP CABR cADc ∆Xi
FOI 1.00
IIP 0.94 1.00

CABR 0.91 0.92 1.00
cADc 0.99 0.99 0.91 1.00

∆Xi 0.96 0.93 0.91 0.94 1.00

Source: The author’s own study.

Table 7B. Spearman’s rho coefficient for imbalances and crisis phenomena  
(measured with ∆Xi) in 2016

FOI IIP CABR cADc ∆Xi
FOI 1.00
IIP 0.74 1.00

CABR 0.61 0.92 1.00
cADc 0.79 0.99 0.91 1.00

∆Xi 0.56 0.53 0.51 0.54 1.00

Source: The author’s own study.

The correlation coefficients set forth in Tables 7A and 7Benable the strength 
of  the correlation to be determined precisely.

The strength of the correlation was determined using the Stanisz scale:
If rxy = 0, we say that the variables are not correlated.
If 0 < rxy ≤ 0.1, we say that the variables are hardly correlated; the coefficient 

is almost insignificant.
If 0.1 < rxy ≤ 0.3, we say that the variables are weakly correlated; the coeffi-

cient is clearly visible, but low.
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If 0.3 ≤ rxy ≤ 0.5, we say that the variables are averagely correlated; the coef-
ficient is meaningful (real).

If 0.5 ≤ rxy ≤ 0.7, we say that the variables are highly correlated; the coefficient 
ismaterial.

If 0.7 ≤ rxy ≤ 0.9,we say that the variables are very highly correlated; the coef-
ficient is substantial.

If 0.9 ≤ rxy ≤ 1, we say that the correlation is almost certain; the coefficient is 
certain.

The performed analysis reveals that in the period under the analysis the cor-
relation occurred between the number of imbalances in the parameters selected 
(FOI, IIP, CABR and CADC) and the intensity of the crisis phenomena (and, 
quite understandably, was especially strong in 2008) if imbalances were record-
ed for all indicators analysed. Imbalances of those four indicators may create an 
adverse macroeconomic environment resulting in the occurrence of the intensive 
crisis phenomena, which means that those indicators should be closely monitored.
What may be stated without a shadow of doubt is that these imbalances pose  
a material risk to the EU, both for its internal integration and multilateral rela-
tions.

cONcLUSION
From the analysis conducted there follows that the EU still enjoys a strong 

position in the global economy. The assumed proposition has been confirmed 
that despite numerous internal and external threats, the European Union remains 
one of the world’s main economic regions. The proposition is supported by the 
analysis of standard economic indicators and of qualitative aspects of the EU 
economy laying the foundations for growth.

In conclusion,a question has to be asked: What is the European Union nowa-
days?17: Is it becoming not so a moral project, as rather a kind of benefit, treaty, 
from which a given state can withdraw at will if it believes such a withdrawal 
to serve its interests? A.D. 2017 it has finally turned out that Europe is just  
a continent and not an idea, and the nations are not eager to abandon their nation 
states.

The analysis conducted identified the integration-related and economic risks 
as those requiring a special attention among materials threats and risks to the 
EU’s economic position (Figure 5).

Risks relating to the EU’s current economic situation include: 1) structural 
features of  the European economy: primarily, innovativeness weaker than in the 
US, support for research in mid-technology areas, a lower share of modern manu-
facturing structures, large shares of mid- and low-technologies in the production 
and exports structure; 2) material differentiation of per capita GDP within the 
Union; 3) gradual decrease and growing differentiation of work productivity and 
17 G. Baziur, Geopolityczny i gospodarczy blok państw Międzymorza jako alternatywa wobec groźby rozpadu 
Unii Europejskiej, http://geopolityka.net (reading date: 09.2017).
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efficiency, preventing the EU economy from maintaining its historic growth rate; 
4) excessive de-agrarisation of the EU economy, which might render it dependent 
on food imports; 5) political instability, low economic growth and high sovereign 
debt in Italy; 6) demographic situation reflected in the decreasing population of 
the Union, shrinking labour resources and growing unemployment; 7) intensifi-
cation of immigration trends; 8) energy cooperation; and 9) threat of occurrence 
of critical phenomena with respect to the following parameters: financial open-
ness, international investment position, current account balance and current ac-
count deficit coverage with FDI.

Figure 5. Diffusion of integration and economic risks in the EU in 2016

Source: The author’s own study.

In conclusion, it should be observed that we are now not in a position to say 
which school of thinking about Europe will prevail. The status quo option ap-
pears to be least popular. However, whatever solutions are applied, the Commu-
nity has to promptly take decisions concerning:

– development of Europe’s social dimension,
– tightening the economic and currency unions,
– exploiting globalisation opportunities,
– future of defence of Europe,
– future of the EU’s finance,
– integrated growth in the multi-speed environment,
– migration crisis,
– strategies of relations with the world’s economic mega-regions (China, India, 

the US) and Russia.
A failure to implement sufficient and firm solutions in these areas will inten-

sify the risk of internal divisions in and disintegration of the EU, accompanied by  
a partial loss of its international importance, primarily to the Asian mega-re-
gion.
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summary: The objective of this paper is to identify and analyse the risk shaping the 
European Union’s (the “EU’s”, or “Union’s”) current position in the global environment. 
To do this,key subjects are discussed: the identification of the EU’s economic standing 
in terms of classical economic indicators.The paper endeavours to prove the following: 
Despite numerous internal and external threats, the European Union remains one of the 
world’s main economic regions. The statement will be supported by an analysis of  both 
standard economic indicators and qualitative aspects of the EU economy laying the 
foundations for growth.The empirical part hereof comprises a comparative analysis of 
the EU’s key macroeconomic data against the global economy and a partial implementa-
tion of the PSM model and Scoreboard for the purposes of determining the EU position 
in the world.
The analysis carried out revealed that among material threats and risks to the EU’s cur-
rent economic position, the economic risks need a special emphasis.Material threats and 
risks relating to the EU’s current economic situation include: 1) structural features of 
the European economy: primarily, innovativeness weaker than in the US, support for 
research in mid-technology areas, a lower share of modern manufacturing structures, 
large shares of mid- and low-technologies in the production and exports structure; 2) 
material differentiation of per capita GDP within the Union; 3) gradual decrease and 
growing differentiation of work productivity and efficiency; 4) excessive de-agrarisa-
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tion of the EU economy, which might render it dependent on food imports; 5) political 
instability, low economic growth and high sovereign debt in Italy; 6) demographic situ-
ation reflected in decreasing population of the Union, shrinking labour resources and 
growing unemployment; 7) intensification of immigration trends; 8) energy coopera-
tion; and 9) threat of occurrence of critical phenomena with respect to the following pa-
rameters: financial openness, international investment position, current account balance 
and current account deficit coverage with FDI.

Key words: risk, mitigation, Two-Speed Europe, external economic position, disinte-
gration.

POZYCJA EKONOMICZNA UNII EUROPEJSKIEJ WE 
WSPÓŁCZESNYM ŚWIECIE. ASPEKT RYZYKA

streszczenie: Celem artykułu jest identyfikacja i analiza ryzyka determinującego bie-
żącą pozycję Unii Europejskiej (UE) we współczesnym świecie. Realizację celu oparto 
na omówieniu pozycji ekonomicznej UE w ujęciu klasycznych wskaźników ekonomicz-
nych. Teza artykułu  jest następująca: Unia Europejska pomimo wielu zagrożeń we-
wnętrznych i zewnętrznych – pozostaje nadal jednym z głównych obszarów gospodar-
czych świata. Uzasadnieniem dla tej tezy są standardowe wskaźniki ekonomiczne oraz 
jakościowe aspekty gospodarki europejskiej, kreujące przesłanki rozwoju. Część empi-
ryczna składa się z: analizy porównawczej podstawowych danych makroekonomicznych 
UE w zestawieniu z gospodarką światową oraz implementacji części modelu PSM i ta-
beli Scoreboarddla określenia zewnętrznej pozycji UE. Przeprowadzona analiza wyka-
zała, że wśród istotnych zagrożeń i ryzyka we współczesnej pozycji ekonomicznej UE, 
szczególnie należy zwrócić uwagę na: ryzyka ekonomiczne. Wśród istotnych zagrożeń 
i ryzyka we współczesnej pozycji ekonomicznej UE, szczególnie należy zwrócić uwagę 
na: 1) cechy strukturalne gospodarki europejskiej: głównie słabszą innowacyjność w 
porównaniu do USA, wspieranie badań w obszarach średniej techniki, mniej nowoczes-
nej struktury produkcji, duży udział w produkcji przemysłowej i w eksporcie wyrobów 
średniej i niskiej techniki; 2) istotne zróżnicowanie poziomu PKB per capita; 3) postę-
pujący spadek i zróżnicowanie w produktywności i wydajności pracy; 4) nadmierną 
deagraryzację gospodarki unijnej, co w efekcie doprowadzić może do uzależnienia UE 
od importu żywności; 5) polityczna niepewność, niski wzrost gospodarczy i wysokie 
zadłużenie Włoch; 6) sytuacja demograficzna, wyrażająca się spadkiem liczebności po-
pulacji europejskiej, zmniejszeniem zasobów pracy i wzrostem bezrobocia; 7) nasilenie 
tendencji imigracyjnych; 8) współpraca energetyczna; 9) niebezpieczeństwo wystąpie-
nia zjawisk kryzysowych w zakresie parametrów: otwartości finansowej, międzynaro-
dowej pozycji inwestycyjnej, salda rachunku obrotów bieżących oraz poziomu pokrycia 
deficytu bilansu obrotów bieżących przez BIZ.

słowa kluczowe: ryzyko, mitygacja, Europa dwóch prędkości, zewnętrzna pozycja eko-
nomiczna, dezintegracja.
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Paweł Folfas∗

POLAND IN INTERNATIONAL PRODUCTION  
NETWORKS OF AUTOMOTIVE INDUSTRY

INTRODUcTION
Fragmentation and internationalization of production led to the creation of 

international (or global) production networks. Poland also participates in these 
cross-border production systems. The aim of the study is to answer the question 
of what role the Polish economy plays in the international production networks 
of the automotive industry.Due to the availability of data, the study mainly fo-
cuses on the period 1995-2011, but if possible, facts relating to later years are also 
included.

The automotive industry is of considerable importance to the Polish economy 
(especially exports), which is why I chose it as a subject of the analysis.In the 
years 2004-2011, the automotive industry (manufacture of motor vehicles, trail-
ers and semi-trailers1) produced goods representing approximately 1.2-1.4% of 
Poland’s GDP2. As far as employment is concerned, 1.3-1.6% of all employees be-

∗  PhD, Institute of International Economics, Collegium of World Economy, Warsaw School of Economics. 
1 According to the Statistical Classification of Economic Activities in the European Community, Rev. 2 (NACE 
Rev. 2).  
2 Eurostat data, http://ec.europa.eu/eurostat [access: 06.08.2017]. In the last update of Eurostat data from 
29/09/2016  2011 is the last year for which data on the share of particular industries in generating GDP and em-
ployment is available. Data before 2004 for the automotive industry is also not available.
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longed to the automotive industry in the years 2004-20113.In addition, the share 
of automotive industry products in the total exports of Polish goods and services 
in 2004-2011 was around 10% (in 1995 it was just over 3%, in 2003 over 7%, 
in turn in 2012-2016 it was around 9%)�. The fundamental factor shaping the 
functioning of the automotive industry in Poland is foreign direct investment 
(FDI). In 2012, the value of the FDI resources flowing into the Polish automotive 
industry accounted for over 4% of the total value of the FDI resources flowing to 
Poland5.The facts about exports and FDI encourage to study the Polish automo-
tive industry precisely in the international context.

The study consists of two main parts. The first concerns foreign direct invest-
ment and production, while the second concerns international trade. The study 
uses an analytical and descriptive method using statistical data collected by Eu-
rostat, UNCTAD, OECD and WTO, as well as information on the websites of 
companies from the automotive industry.

DIRECT  FOREIGN INVESTMENTS AND PRODUCTION
In Poland there are production plants of many leading transnational corpo-

rations (coming from, among others, Japan, Germany, Sweden, USA or Italy) 
from the automotive industry. Currently, the most important automotive industry 
concerns whose plants operate in Poland include: Fiat Chrysler Automobiles6 
(factory in Tychy – manufacture of cars Fiat 500, Abarth 500, Lancia Ypsilon, 
Ford Ka; factory of engines in Bielsko-Biała; Magnetti Marelli plants in Sos-
nowiec and Bielsko-Biała producing car lighting, exhaust systems, suspensions, 
shock-absorbers,fuel supply systems, dashboards and bumpers; the Teksid Iron 
Poland factory that manufactures cast iron castings in Skoczów), General Mo-
tors7 (Opel car factory in Gliwice), Volkswagen Group8 (production plants VW 
Caddy and VW Transporter as well ascast plant manufacturingengine heads in 
Poznań; inWrześniaa new factory is being built), MAN9 (assembly of trucks from 
the TGS and TGX series in Niepołomice; factory of MAN city buses and tourist 
NEOPLAN in Starachowice), Volvo10 (production plant (integrated chassis and 
body assembly) of Volvo buses in Wrocław), Scania11 (production of city buses 
Scania City Wide and bus chassis in a factory in Słupsk) and Toyota12 (produc-
tion of engines, gearbox, crankshafts and connecting rods in Wałbrzych). In 2019,  
3 Ibidem. 
� UNCTAD data, http://unctad.org/en/Pages/statistics.aspx [access: 06.08.2017]. 
5 OECD data, https://stats.oecd.org/Index.aspx?DataSetCode=FDI_FLOW_INDUSTRY [access: 06.08.2017]. 
6 FCA Poland, http://fcagroup.pl/fca-w-polsce/zaklady-grupy-fca-w-polsce/ [access: 21.08.2017].
7 General Motors Poland, http://www.opel.pl/poznaj-opla/gmmp-gliwice/fabryka-opla-w-gliwicach/start.html 
[access: 21.08.2017]. 
8 Volkswagen Group Polska, http://www.volkswagen-poznan.pl/pl [access: 21.08.2017].  
9 MAN Truck& Bus Polskaoraz MAN Trucks, https://www.truck.man.eu/pl/pl/man-na-swiecie/man-w-polsce/
lokalizacje/starachowice/Starachowice.html oraz https://www.truck.man.eu/pl/pl/man-na-swiecie/man-w-polsce/
lokalizacje/krakow/Krakow.html  [access: 21.08.2017]. 
10 Volvo Polska, http://www.volvobuses.pl/pl-pl/home.html [access: 21.08.2017]. 
11 Scania Polska, https://www.scania.com/productionunitslupsk/pl/home.html [access: 21.08.2017].
12 Toyota Motor Poland, http://www.toyotapl.com/walbrzych/ [access: 21.08.2017]. 
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the Mercedes-Benz engine factory is planned to start in Jawor (Daimler con-
cern)13.

In addition, three factories are located in Poland (Mielec, Gliwice, Gniezno) 
belonging to Kirchoff Automotive14, in which metal constructions and metal-
aluminium connections are made to the body and chassis. On the other hand, 
Valeo15 has four production plants in Poland: the engine systems production plant 
in Skawina, the wiper systems production plant also in Skawina, the lighting 
systems production plant in Chrzanów and the plant for the production and re-
generation of drive systems in Czechowice-Dziedzice. Automotive parts are also 
produced at five plants owned by Lear Corporation16 (Tychy JIT – headrests, 
armrests, bolsters, plating and foam of car seats; Lear Tychy Structures – car 
seat constructions, Lear Jarosław – car seat covers; Legnica Metals – steel con-
structions, guides and mechanisms of car seats. Lear Mielec – electricwirehar-
nesses for passengercars). In addition, ZF concern17 produces safety seat belts 
and air bags in Poland (plant in Częstochowa), steering systems (plant in Biel-
sko-Biała), control systems (plants in Czechowice-Dziedzice and Pruszków) and 
braking systems (plant in Gliwice). Baremebo also has three production plants in 
Poland18. Brake systems are produced in Częstochowa and Dąbrowa Górnicza, 
while specialized steel casings are manufactured in Niepołomice. At the end 
of the review of the most important, though not all, FDI in Poland, it is worth 
mentioning Kapena19 producing e.g. buses (factory in Włynkówek), whose main 
shareholder is Cacciamali. 

As I mentioned, at the beginning of this decade the value of the FDI incoming 
to the Polish automotive industry accounted for over 4% of the total value of the 
FDI resources arriving in Poland. The last year for which the OECD data on the 
FDI inflows to individual industries is available is 2012. As a result, the statisti-
cal data presented in this section do not cover all previously described FDI in 
Poland in the automotive industry, but illustrate tendencies in quite a long period, 
i.e. in the years 1995-2012 – see Table 1. 

13 Mercedes-Benz Jawor, http://mercedes-benz-jawor.com.pl/fabryka-w-jaworze/ [access: 21.08.2017]. 
14 Kirchoff Automotive, http://www.kirchhoff-automotive.com/pl/firma/lokalizacje-na-swiecie/europa/polska/ 
[access: 22.08.2017]. 
15 Valeo, http://valeo-poland.com/pl/valeo-in [access: 22.08.2017].  
16 Lear, http://www.lear.pl/lear_w_polsce/lear_w_pl.html [access: 22.08.2017]. 
17 ZF, https://www.zf.com/poland/pl_pl/corporate/meta_folder/contact_corporate/contact_overview.html [ac-
cess: 22.08.2017]. 
18 Brembo, http://www.brembo.com/pl/grupa/about/brembo-na-%C5%9Bwiecie#europa [access: 22.08.2017]. 
19 Kapena, https://www.kapena.com.pl/O-firmie [access: 22.08.2017]. 
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Table 1. FDI incoming to the Polish automotive industry in the years 1995-2012

Year

Value of FDI 
inward stocks to 
the Polish motor 
industry in mln 

USD

Share in total 
FDI inflows to 

Poland

Value of 
incoming 

FDI inflows 
to the Polish 
automotive 

industry in mln 
USD

Share in total 
FDI streams 

entering Poland

1995 125.0 1.6% 58.8 1.6%
1996 801.4 7.0% 341.7 7.6%
1997 835.8 5.7% 193.2 3.9%
1998 1 561.3 6.9% 465.6 7.3%
1999 1 767.2 6.8% 279.9 3.9%
2000 2 070.8 6.1% 279.8 3.0%
2001 1 991.4 4.8% 55.1 1.0%
2002 2 213.9 4.6% 387.5 9.4%
2003 3 307.1 5.7% 766.5 15.7%
2004 5 687.3 6.6% 937.5 7.3%
2005 5 594.7 6.2% 391.0 3.8%
2006 6 990.8 5.6% 601.2 3.1%
2007 9 421.7 5.3% 948.2 4.0%
2008 6 715.0 4.1% -527.7 -
2009 8 385.2 4.5% 624.1 4.6%
2010 8 654.8 4.0% 1 005.5 7.2%
2011 8 435.9 4.2% -129.8 -
2012 10 537.8 4.5% 1 680.2 27.7%

Source: Own analysis based on  OECD data, https://stats.oecd.org/Index.
aspx?DataSetCode=FDI_FLOW_INDUSTRY [access: 06.08.2017].

I start by discussing the changes in the value of the FDI resources flowing 
into the Polish automotive industry. In the years 1995-2007 (except for minor 
declines in 2001 and 2005), the value of the FDI resources increased and in 2007 
it was over 75 times higher than in 1995 and over 4.5 times higher than in 2000. 
The year 2008 brought a significant (almost 29%) decline in the value of the FDI 
resources flowing into the Polish automotive industry. It was connected with the 
beginning of the world crisis.The next two years brought an increase, there was 
a slight drop in 2011, and in 2012 the value of the FDI resources reached a level 
higher than in 2007. In the last five years of the analysed period, the value of the 
FDI resources flowing into the Polish automotive industry accounted for around 
4% of the total value of the FDI resources flowing to Poland. Earlier, this share 
was subject to greater fluctuations, but beyond 1995 it exceeded 4%. These num-
bers, together with the presence of leading global automotive concerns in Poland, 
confirm that the FDI is crucial for the Polish automotive industry.

As for the value of the FDI streams flowing into the Polish automotive indus-
try, they are subject to greater fluctuations than the value of the FDI resources 
(this is not due to the specificity of the automotive industry, but because the FDI 
streams usually fluctuate more strongly than the value of the FDI resources).  
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In particular, the two years in which there were the so-called divestments (nega-
tive stream value) are worth noting. It is about the years 2008 and 2011, in which 
divestments were probably related to the beginning and duration of the global 
economic crisis. In 2012, the highest value of the FDI streams flowing to the 
Polish automotive industry was recorded.

Table 2. FDI flowing out of the Polish automotive industry in the years 1995-2012

Year

The value of 
FDI outward 

stocks to 
the Polish 

automotive 
industry in USD 

million

Share in total 
FDI resources 
flowing out to 

Poland

The value of 
FDI outflows 
to the Polish 
automotive 

industry in USD 
million

Participation 
in total FDI 
outflows to 

Poland

1995 0.0 0.0% 0.0 0.0%
1996 b.d. b.d. b.d. b.d.
1997 b.d. b.d. b.d. b.d.
1998 65.0 5.6% 65.0 20.6%
1999 60.3 5.9% -3.3 -
2000 56.2 5.5% b.d. b.d.
2001 0.3 0.0% -53.7 60.6%
2002 1.7 0.1% 1.6 0.7%
2003 43.3 2.0% -1.2 -
2004 113.1 3.4% 89.3 9.8%
2005 139.4 2.2% 47.4 1.4%
2006 157.8 1.1% 29.6 0.3%
2007 181.0 0.9% 27.5 0.5%
2008 134.7 0.6% 180.6 4.0%
2009 228.5 0.8% 133.1 2.6%
2010 1 308.0 2.9% 22.3 0.3%
2011 2 280.3 4.3% 641.5 7.9%
2012 2 663.1 4.6% 202.8 28.3%

Source: Own compilation on the basis of the OECD data, https://stats.oecd.org/Index.
aspx?DataSetCode=FDI_FLOW_INDUSTRY [access: 06.08.2017].

The values of the FDI resources and streams flowing out of the Polish auto-
motive industry are much lower than the value of the FDI resources and streams 
flowing into the Polish automotive industry. Before 2010, the value of the FDI 
outflows accounted for at most 2% of the value of the FDI inflows.In the years 
2010-2012, there was a marked increase in the value of the FDI outflows – see 
Table 2.As for the share of the FDI resources flowing out of the Polish automo-
tive industry in the total FDI resources leaving Poland, in 2011-2012 it was close 
to the corresponding share of the FDI inflow to Poland. On the other hand, the 
values of FDI flows leaving the Polish automotive industry were subject to quite 
large fluctuations.
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An example of a Polish company from the automotive industry that has in-
vested abroad is the Boryszew Group20. It is a producer of various automotive 
components. The plant in Tychy manufactures air-conditioning ducts, whereas 
the Chełmek plant produces rubber for air-conditioning ducts as well as wires.
From 2014, the Boryszew Group also includes Tensho Poland in Ostaszewo deal-
ing with the production of plastic parts for the automotive industry (e.g. dash-
boards, storage compartment elements and car seats, engine covers). In 2010, 
the Boryszew Group began an international expansion taking over assets of the 
Italian Marlow Group in Italy, France, Spain, Brazil and China.

Other Polish companies from the automotive industry are worth mentioning 
here. Perhaps some of them in the future will decide to start production abroad.
These are: Solaris Bus & Coach21 (bus manufacturer), Jelcz22 (currently the pro-
duction of heavy-loaded trucks, until 2008 also buses), Autosan23 (production of 
buses), Wielton2� (production of semitrailers, trailers and body), Mega25 (produc-
tion of semitrailers and axles for semi-trailers and trailers), AMZ26 (production 
of special vehicle bodies), EM-TECH27 (production of semitrailers and trailers). 

In summary, most of the production in Poland takes place in the branches of 
foreign transnational corporations operating in the automotive industry. In the 
years 2008-2014, the share of the production of foreign branches of KTN in total 
production was respectively: 87.26%; 87.18%; 90.40%; 92.29%; 89.67%; 89.48% 
and 88.51%28. 

INTERNATIONAL TRADE
Considerations regarding trade in automotive products start with the analysis 

of the percentage of the national added value in Poland’s gross exports– seeChart 
1. It is one of the key indicators allowing to determine the place of Poland in 
the international production networks of the automotive industry. Starting from 
1998, the mentioned percentage in the automotive industry is lower than 60%, 
and in 2007-2008 it was even lower than 50%. This means that together with 
the intensification of the FDI inflows to Poland, foreign components play an in-
creasingly important role in the production of  goods exported from Poland. The 
importance of these components in the automotive industry is on average higher 
than overall in the industry and overall in the entire economy.

The average percentage of the national value added in Polish gross exports 
of automotive industry products in the years 1995-2011 amounts to 56.5%.For 
comparison, the analogous content in Czech exports is 49%, Slovakia – 36%, 
20 GrupaBoryszew, http://www.boryszew.com.pl/O_Grupie [access:  22.08.2017]. 
21 Solaris, https://www.solarisbus.com/ [access: 22.08.2017].
22 Jelcz, http://www.jelcz.com.pl/ [access: 22.08.2017]. 
23 Autosan, http://www.autosan.pl/ [access: 22.08.2017]. 
2� Wielton, http://wielton.com.pl/ [access: 22.08.2017]. 
25 Mega, http://www.mega-nysa.pl/ [access: 22.08.2017]. 
26 AMZ, http://www.amz.pl/ [access: 22.08.2017]. 
27 EM-TECH, https://emtech.org.pl/ [access: 22.08.2017]. 
28 Data of Eurostat, http://ec.europa.eu/eurostat [access: 10.09.2017].
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Hungary – 38.9%.In the case of Germany, this indicator is 73.1%, Japan 90.1%, 
Sweden 57.1%, the USA 72.8%, Italy 72%29. Therefore, in the case of other Viseg-
rad Group countries, foreign components play an even greater role than in the 
case of Poland.On the other hand, in the home countries of the largest automo-
tive concerns, which are key foreign investors in Poland, the percentage of the 
national value added in gross exports is definitely (except for Sweden) higher 
than in Poland.

Chart 1. Percentage of national added value in Poland’s gross export  
in the years 1995-2011

Source: Own compilation on the basis of the OECD data, https://stats.oecd.org/Index.
aspx?DataSetCode=TIVA_2016_C1# [access: 06.08.2017].

The next step is to check the supposition that in the gross export of the Polish 
automotive industry final goods predominate, while in gross imports intermedi-
ate goods.The data contained in Table 3 generally supports this assumption, al-
though there are some exceptions and the situation is more complex. While in all 
years of the period 1995-2011, the value of gross exports of final goods exceeded 
the value of gross exports of intermediate goods, there are many years in which 
the gross value of final goods was higher than the value of imports of intermedi-
ate goods imports.It is about the period 1995-2004 and the years 2007-2008. In 
addition, in many years the predominance of the export value of final goods over 
the value of exports of intermediate goods is not large. 

29 OECD data, https://stats.oecd.org/Index.aspx?DataSetCode=TIVA_2016_C1# [access: 06.08.2017].
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Table 3. Export and import from / to Poland of automotive industry products in the years 
1995-2011

Year

Export of final 
goods (m

ln U
SD

)

Export of 
interm

ediate goods 
(m

ln U
SD

)

Share of export of 
final goods in the 

exports of all goods

Share of export of 
interm

ediate goods 
in the exports of all 

goods

Im
port of final 

goods (m
ln U

SD
)

Im
port of 

interm
ediate goods 

(m
ln U

SD
)

Share of im
port of 

final goods in the 
im

ports of all goods

Share of im
port of 

interm
ediate goods 

in the im
ports of all 

goods

1995 764.4 362.9 67.8% 32.2% 882.1 482.1 64.7% 35.3%
1996 879.2 425.7 67.4% 32.6% 1 567.1 778.7 66.8% 33.2%
1997 986.1 499.9 66.4% 33.6% 2 286.7 1 067.8 68.2% 31.8%
1998 1 367.2 758.9 64.3% 35.7% 2 751.5 1 691.4 61,9% 38.1%
1999 1 544.2 942.5 62.1% 37.9% 2 439.1 1 577.9 60,7% 39.3%
2000 2 249.0 1 474.8 60.4% 39.6% 2 555.7 1 674.5 60,4% 39.6%
2001 2 362.9 1 680.3 58.4% 41.6% 2 526.7 1 723.0 59,5% 40.5%
2002 2 672.0 1 960.5 57.7% 42.3% 3 134.4 1 884.2 62,5% 37.5%
2003 3 763.4 3 015.6 55.5% 44.5% 4 162.6 2 719.5 60,5% 39.5%
2004 5 919.1 4 471.0 57.0% 43.0% 4 704.0 4 194.3 52,9% 47.1%
2005 7 125.8 5 413.8 56.8% 43.2% 4 366.2 4 475.7 49,4% 50.6%
2006 8 958.0 6 880.0 56.6% 43.4% 4 887.0 5 586.1 46,7% 53.3%
2007 10 719.2 8 707.5 55.2% 44.8% 8 334.4 7 955.7 51,2% 48.8%
2008 12 752.0 9 904.1 56.3% 43.7% 10 303.0 9 251.1 52,7% 47.3%
2009 10 715.7 7 379.9 59.2% 40.8% 4 718.8 4 890.9 49,1% 50.9%
2010 11 677.5 9 407.9 55.4% 44.6% 5 931.2 7 415.2 44,4% 55.6%
2011 13 214.2 10 737.8 55.2% 44.8% 6 135.0 7 696.5 44,4% 55.6%

Source: Own study on the basis of the OECD data, https://stats.oecd.org/Index.
aspx?DataSetCode=TIVA_2016_C1# [access: 06.08.2017].

It is probably a consequence of the fact that some foreign branches of auto-
motive concerns operating in Poland are assemblies of final goods, and some 
produce intermediate goods. The same applies to domestic enterprises. Examples 
of one and the other were mentioned in the previous part of the study.As a result, 
the average (1995-2011) percentage of both domestic and foreign value added in 
Polish gross exports of automotive goods is similar. There is no clear advantage 
of either of them, as is the case, for example, in Slovakia (pronounced foreign 
advantage) or in Japan (a distinct national advantage).

At the very end of this part I use the ratio of participation in global value 
chains for the analysis30 (participation in GVC index; further also asGVC index), 
which is the sum of shares in these chains as a recipient of foreign components 
(semi-products) used in domestic production (participation index, backward, 
further also asGVCback index) and participation as a supplier (manufacturer) 
of semi-finished products for manufacturing final products abroad (participa-
tion index, forward, further also as GVC for index). The first partial indicator 
(GVCback index) equals the sum of shares of foreign inputs in the national gross 
30 It is an equivalent of international (global) production networks used by OECD. The production networks and 
value chains are exactly the same, but they are similar concepts. 
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exports.In simplification, it can therefore be considered as participation in the 
lower parts31of global value chains. On the other hand, the second fractional 
share (GVCfor index) allows to measure the share of domestically produced in-
puts in the third countries in gross domestic exports and can be defined as the 
share in the upper parts of GVC.

The value of the total share in global value chains, i.e. the sum of the value of 
shares as a supplier of semi-products to GVC and as a recipient of foreign com-
ponents under GVC, informs about the intensity of the production cooperation 
of the country with foreign countries.The higher this value, the more intensively 
the country cooperates as part of production processes with foreign countries.On 
the other hand, the values of partial shares (comparing them in relation to each 
other) in global value chains inform about the place occupied by a given country 
in GVC.

A relatively high value of the share ratio in the lower parts of GVC (as a recipi-
ent, GVCback index) with a relatively low value of share in the upper parts of the 
chains (as a supplier, GVCfor index) most often means a situation in which the 
country imports foreign semi-products or parts for final products and converts 
them in the final goods (assembling, packing, etc.) and then exports.It is reason-
able to assume that such a country is internationally competitive in terms of 
wages and that is why assemblies are located in it, while it is not a leader in inno-
vation, as a result of which it purchases technologically advanced semi-products 
abroad, combines them into a finished product and then exports.Such a country 
is usually not the home country of the great TCNs, but the host country of their 
foreign affiliates.

On the other hand, the relatively high value of the index in the upper parts 
of GVC (GVCfor index) with a relatively low index value in the lower parts of 
the chains (GVCback index) means that the country plays an important role as  
a supplier of components used in international production.Such a place is oc-
cupied mainly by relatively technologically advanced countries that manufac-
ture semi-products and supply them to foreign assemblers. Therefore, it is about 
economies with a consolidated position of suppliers of technologically advanced 
products and services to global value chains.Most often these are the home coun-
tries of the largest TCNs, which account for the majority of global research and 
development (R & D)32. 

It should be remembered that the presented interpretation of the value of par-
tial indicators of shares in global value chains is simplified, as many factors 
influence the size of their shares. It is, among others, about the size of the domes-
tic market, the level of the country’s development, the sectoral structure of the 
31 The name „upper parts” refers not only to GVC, but also to other multistage production processes.The upper 
parts fall on the beginning of the production process. Thus they refer to e.g. extraction and processing of raw 
materials into semi-products (also technologically advanced semiproducts key for international production), not 
to the manufacture of final products. The production of final goods (consumer and production) is, in this context, 
referred to as “lower parts” of the production process. 
32 Participation of Developing Countries in Global Value Chains. Implications for Trade and Trade-Related Poli-
cies, OECD, Paris 2015, pp. 7-8. 
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economy or foreign economic policy33. It does not change the fact that (assuming 
that it is impossible to manufacture the entire product from raw material to the 
final product in one country) it is considered particularly desirable to participate 
in the upper parts of GVC, i.e. as an intermediate supplier for manufacturing fi-
nal goods abroad as part of international production networks. Such a share is as-
sociated with the production of a relatively high value added, and often also with 
a sophisticated production specialization, which does not allow easy replacement 
of a given supplier with others3�.   

Table 4. Poland’s share ratios in global value chains for the automotive 
industry * in years 1995-2011

Year

Share as a 
recipient 
of foreign 

components 
(GVCback index)

Share as a supplier 
of components 
in international 

production (GVCfor 
index)

Total share 
(GVC index)

1995 1.0 2.0 3.0
1996 1.2 2.0 3.2
1997 1.5 2.3 3.8
1998 2.1 2.4 4.5
1999 2.9 2.9 5.8
2000 3.8 3.1 6.9
2001 3.6 3.4 7.0
2002 3.8 3.7 7.5
2003 4.6 3.8 8.4
2004 5.7 3.8 9.5
2005 5.5 3.9 9.4
2006 5.9 3.9 9.8
2007 6.1 3.8 9.9
2008 5.8 3.5 9.3
2009 4.9 3.4 8.3
2010 5.7 3.5 9.2
2011 5.5 3.8 9.3

* Components coming from various industries and used in the automotive industry are 
considered; indicators are calculated as % of exports of all goods and services.

Source: Own study on the basis of the OECD data, https://stats.oecd.org/Index.
aspx?DataSetCode=TIVA_2016_C1# [access: 06.08.2017].

Starting from the year 2000, the greater part of Poland’s total share in glo-
bal value chains is attributable to the share as recipients of foreign components 
(GVCback index) – see Table 4.Nevertheless, the importance of Poland as a sup-
plier of components (GVCfor index) after 2004 remains at a similar level, and 
the ratio of GVCfor index to GVCindex was in 2004-2011 around 35-40%. This 
33 Ibidem.  
3� E. Czarny, P. Folfas, Budowanie trwałej pozycji dostawcy produktów i usług zaawansowanych technologicznie 
w globalnych łańcuchach wartości (example of Estonia) [in:] E. Broniewicz (ed.), Gospodarowanie przestrzenią 
w warunkach rozwoju zrównoważonego, Białystok 2017, pp. 107-121. 
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confirms the previous findings that neither the role of the recipient nor the sup-
plier is strongly dominant.Although in the years 1995-2003 the ratio exceeded 
40%, which indicates a decrease in the importance of Poland as a supplier of 
components for international production. 

cONcLUSION
Referring to the research question, the role of Poland in international automo-

tive networks is diverse. On the one hand, it would be too simplistic to say that 
due to relatively low labour costs, Poland is only an assembly plant for products 
manufactured by leading global automotive concerns.On the other hand, the ac-
tivities of foreign branches of transnational corporations form the vast majority 
of the automotive industry in Poland.Poland is a producer and exporter as well as 
an importer of both intermediate and final goods. It is difficult to say unequivo-
cally which role of Poland – whether as a recipient or as a supplier in global value 
chains is strongly dominant.

An undoubted limitation of the conducted empirical research is the period of 
the study.With the appearance of more recent statistical data, the analysis should 
be repeated. Another limitation is the degree of aggregation of the statistical data 
used. Data that is more disaggregated would be useful. Unfortunately, in the case 
of international input-output tables (key for the study of the role of the national 
economy in international production networks), it is unavailable.

Bibliography
AMZ, http://www.amz.pl/
Autosan, http://www.autosan.pl/
Brembo, http://www.brembo.com/pl/grupa/about/brembo-na-%C5%9Bwiecie#europa
Czarny E., Folfas P., Budowanie trwałej pozycji dostawcy produktów i usług zaawan-

sowanych technologicznie w globalnych łańcuchach wartości (przykład Estonii) [w:]  
E. Broniewicz (Ed.), Gospodarowanie przestrzenią w warunkach rozwoju zrównowa-
żonego, Białystok 2017

Dane Eurostatu, http://ec.europa.eu/eurostat
Dane OECD, https://stats.oecd.org/Index.aspx?DataSetCode=FDI_FLOW_INDUSTRY
Dane UNCTAD, http://unctad.org/en/Pages/statistics.aspx
EM-TECH, https://emtech.org.pl/
FCA Poland, http://fcagroup.pl/fca-w-polsce/zaklady-grupy-fca-w-polsce/
General Motors Poland, http://www.opel.pl/poznaj-opla/gmmp-gliwice/fabryka-opla-w-

gliwicach/start.html
Grupa Boryszew, http://www.boryszew.com.pl/O_Grupie
Jelcz, http://www.jelcz.com.pl/
Kapena, https://www.kapena.com.pl/O-firmie
Kirchoff Automotive, http://www.kirchhoff-automotive.com/pl/firma/lokalizacje-na-

swiecie/europa/polska/
Lear, http://www.lear.pl/lear_w_polsce/lear_w_pl.html
MAN Truck& Bus Polskaoraz MAN Trucks, https://www.truck.man.eu/pl/pl/man-na-

swiecie/man-w-polsce/lokalizacje/starachowice/Starachowice.html oraz https://www.



ANNUALS OF THE ADMINISTRATION AND LAW172

truck.man.eu/pl/pl/man-na-swiecie/man-w-polsce/lokalizacje/krakow/Krakow.html
Mega, http://www.mega-nysa.pl/
Mercedes-Benz Jawor, http://mercedes-benz-jawor.com.pl/fabryka-w-jaworze/
Participation of Developing Countries in Global Value Chains. Implications for Trade 

and Trade-Related Policies, OECD, Paris 2015
Scania Polska, https://www.scania.com/productionunitslupsk/pl/home.html
Solaris, https://www.solarisbus.com/
Toyota Motor Poland, http://www.toyotapl.com/walbrzych/
Valeo, http://valeo-poland.com/pl/valeo-in
Volkswagen Group Polska, http://www.volkswagen-poznan.pl/pl
Volvo Polska, http://www.volvobuses.pl/pl-pl/home.html
Wielton, http://wielton.com.pl/
ZF, https://www.zf.com/poland/pl_pl/corporate/meta_folder/contact_corporate/con-

tact_overview.html

summary: The role of Poland in international production networks of automotive in-
dustry is diversified. Poland is a manufacturer and an exporter and an importer of both 
final and intermediate goods. It is difficult to say unequivocally which role of Poland 
– whether as a recipient or as a supplier in global value chains is strongly dominating. 
Polish automotive industry is mostly based on the activity of the foreign affiliates of 
TNCs, but Poland is not only the location of assembly due to low labour costs.     

Keywords: International production networks, automotive industry, Poland, gross trade, 
value-added trade

MIEJSCE POLSKI W MIĘDZYNARODOWYCH  
SIECIACH PRODUKCYJNYCH BRANżY MOTORYZACYJNEJ

streszczenie: Rola Polski w międzynarodowych sieciach produkcyjnych branży moto-
ryzacyjnej jest zróżnicowana. Polska jest producentem oraz eksporterem, jak i impor-
terem zarówno dóbr pośrednich i finalnych. Trudno jednoznacznie stwierdzić, która 
rola Polski – czy jako obiorcy, czy jako dostawcy w globalnych łańcuchach wartości jest 
silnie dominująca. Działalność zagranicznych filii korporacji transnarodowych tworzy 
zdecydowaną większość branży motoryzacyjnej w Polsce, ale Polska nie stanowi wy-
łącznie miejsca lokalizacji montowni dzięki niskim kosztom siły roboczej.   

słowa kluczowe: międzynarodowe sieci produkcyjne, branża motoryzacyjna, Polska, 
handel brutto, handel wartością dodaną
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INTEGRATION OF FINANCIAL MARKETS  
IN THE EUROPEAN UNION AFTER 20181

INTRODUcTION 
The aim of the analysis is not to answer the question whether or to what 

extent the exit of the United Kingdom from the European Union will weaken 
the integration of financial markets within this group. The answer to the first 
part of the question is in the affirmative. The British Prime Minister negatively 
referred to the plan for her country to remain a member of the internal market, 
and previous negotiations aimed at agreeing on a framework for future EU-UK 
relations produced very limited results. As for the quantitative estimation of the 
effects, due to the complexity of the issue, the models seem to be a far-flawed 
∗ prof. of SGH WarsawSchool of Economics dr hab., J. Monnet Department of European Integration SGH War-
saw School of Economics. 
1 The study was carried out with funds for statutory activity from the Ministry of Science and Higher Education 
grant for maintaining the research potential for 2017, and the results were presented at the Association Internatio-
nale des Economistes de Langue Française conference in May 2017 in Poznań. They will be the subject of publi-
cation in 2018 inActes du 60-čme Congrčs de l’AIELF « Les enjeux du développement économique, financier et 
écologique dans une mondialisation risqué » eds. A. Redslob, K. Malaga and B. Woęniak – Jćchorek (Ëditions de 
l’Université des Sciences Ëconomiques et de Gestion de Poznań).
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tool. Not only because the conditions under which cooperation between the EU 
and the United Kingdom will not be known after leaving the group. First of all, 
because the existing links within the internal market are a kind of ‘ecosystem’. 
It is formed in particular from an economic perspective – by the relationship 
between the freedoms of the internal market and ways of providing services, 
from a political perspective – by different forms that the integration process 
takes in the EU and, which is extremely important, by the links between EU 
policies on objectives and results.

The considerations undertaken in the analysis are aimed at identifying the 
main factors that will strengthen or weaken a negative influence of Brexit on the 
process of integration of financial market in the EU. The analysis begins with 
an explanation of what the integration within the internal market for financial 
services is and what its status is. The state of de jure and de facto integration 
is examined. Against this backgroundthe author shows the position of Great 
Britain on the EU internal market in the field of trade in services under terms of 
membership and possible alternative ways of accessing the internal market after 
leaving the Union.

WAYS AND RULES OF TRADING IN FINANCIAL  
SERVIcES ON THE EU INTERNAL MARKET 

The analysis of the rules for the flow of financial services in the internal 
market should start with the attention to the diverse forms that international 
trade in services can take. Traditional trade in services, like trade in tangible 
goods, consists of crossing the border by the service itself. Such transactions, as 
well as others that take place between resident and non-resident, are recorded in 
the balance of payments. The second stream of services in international trade 
is generated on the basis of the commercial presence of the service provider 
in the consumer’s country. In the classic form it takes the form of establishing  
a company abroad.

The issue of the various ways in which the service may be provided in 
international trade has been resonant with the obligations assumed by the EU 
Member States, primarily under EU law, but also within the WTO, and more 
specifically the GATS agreements. The flow of services on the internal market 
is based on two fundamental freedoms: freedom of establishment and freedom 
to provide services2. In the light of the treaties, the right of establishment is 
superior to the right to provide services freely, and the provision of services in 
the recipient country as part of the free provision of services may take place 

‘temporarily’. And although GATS provides 4 ways of providing services3, the 
structure of currently concluded international agreements indicates that two 
2 Two other freedoms, i.e. the movement of persons and capital, are also connected with trade in services on the 
internal market.
3 They are: method 1-cross-border trade-; method 2 -consumption abroad; method 3 - commercial presence; 
method 4 -  presence of natural persons.
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methods are of key importance for international trade in services: cross-border 
flows of services and the one based on a foreign subsidiary. The general rule in 
the internal market is the prohibition of discrimination on grounds of national 
origin, and derogating provisions may be introduced with regard to the right 
of establishment and services if justified on grounds of public policy, public 
security or public health�.

The solutions adopted in the EU in the field of trade in financial services 
in the internal market go much further. First of all, they were applied to the 
banking markets, then also to the integration of other types of financial services. 
At the beginning (until the mid-1970s), the focus was on removing barriers that 
discriminate against service providers from other Member States. After that, 
harmonizing banking regulations became their permanent element. With the 
introduction of a single license, also known as a ‘passport’, the requirement to 
settle inorder to provide services in another EU Member State has disappeared. 
The license granted by the authorities of the country of residence was sufficient 
for this.  In addition to the freedom of cross-border provision of services in the 
internal market area, the license was a pass for the bank to open branches in other 
Member States. The authorities of the country have also taken over supervision 
of the cross-border activities of their banks.

The introduction of the passport was accompanied by an increased 
harmonization of prudential norms. Just like a decade later, the implementation of 
the Financial Services Action Plan (FSAP) to serve the benefits of the introduction 
of the monetary union. After 2008, regulatory changes in the EU were primarily 
related to the implementation of exit strategies from the financial and debt crisis. 
Due to their specific character, they will be discussed separately.

FUNCTIONING OF THE INTERNAL MARKET FOR  
FINANcIAL SERVIcES IN THE cONTEXT OF TWO 
MAJOR ANTI-CRISIS PROJECTS

The dominant trend in the last decade has been the convergence of the rules 
for the functioning of financial institutions in the internal market. In the main 
degree, it was a response to the financial and debt crisis, which in some countries 
of the euro area had an exceptionally severe course.

Creating a single rulebook for the banking sector and their uniform application 
in EU countries was entrusted to the European Banking Authority (EBA),  
a member of the European system of financial supervisors5. This was done through 
the institution’s adoption of binding technical standards and guidelines6.

� Articles 52 and 62 TFUE.
5 Recommendation of the European Council of 2009. For details see European Council, Presidency Conclusions, 
11225/2/09 Rev. 2, Brussels, 18-19 June 2009.
6 During the first five-year period, the Authority adopted over 160 standards and guidelines. See more EBA, An-
nual Report 2015, Publications Office of the European Union, 2015. 
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A few years later (in 2012) the convergence of regulations became part of  
a wider project, namely the banking union. Regulations in the banking sector 
covered three main areas: capital requirements for banks, protection of depos-
its and prevention and management of bank failures. Since the basic legislative 
instrument on the basis of which harmonization of regulations in the banking 
union takes place is a directive7, it requires increased efforts to ensure uniform 
application of the rules8. Especially that not all banks in the EU are subject to 
uniform supervision by the European Central Bank (hereinafter the ECB). In 
April 2017, it was 125 banks originating from 19 EU member states belonging 
to the banking union (currently it is composed only of euro area countries) with 
82% of banking assets of the euro area9. Among the activities undertaken in the 
Banking Union under the single supervisory mechanism, one can mention the 
stress test and asset quality assessment carried out in November 2014 (before 
the ECB took over supervisory functions), a horizontal review of corporate gov-
ernance practices and Supervisory Review and Evaluation Process (SREP) in 
terms of capital requirements and risk management methods10.

The structure and size of flows on the internal market for financial services 
will be shaped in the coming years also under the influence of another EU proj-
ect called the union of capital markets. According to it until 2019 actions will 
be taken in the EU to shift financial intermediation towards capital markets in 
order to diversify financial markets in the EU. While the banking union based 
on the inter-risk division of risk is to be protected against idiosyncratic shocks, 
the capital union based on the intersectoral division of risk must safeguard fi-
nancial markets against systemic risk caused by permanent asymmetric shocks11. 
Among the more specific objectives of the Capital Markets Union, there was an 
improvement in access to finance for start-ups and off-market businesses, im-
proved access to public capital markets, support for infrastructure investments, 
and stimulation of investment inflows from institutional and retail investors, re-
lieving banks’ balance sheets and stimulating cross-border investments12. The 
first package of initiatives included provisions on securitization and prospec-
tuses. The acts have been given the form of regulations which will ensure their 
immediate and uniform application in all Member States.

7 The pillars of the unified set of banking union provisions are: IV directive and regulation on capital require-
ments (CRD IV and CRR, respectively), the revised directive on deposit guarantee schemes (DGS) and the bank 
resolution and resolution directive (BRRD).
8 More details on this subject in the EBA Report on the Convergence of Supervisory Practices, 14 July 2016.
9 EBC, Single Supervisory Mechanism, https://www.bankingsupervision.europa.eu. 
10 See Julie Dickson, Will the Eurozone caucus on financial regulation? Speech by the Member of the Supervisory 
Board of the European Central Bank, at a lunch discussion organized by the Centre for European Reform, Morgan 
Stanley, London, 1 September 2015, https://www.bankingsupervision.europa.eu/press/speeches/date/2015/html/
se150901.en.html., [access: 20.01.2017].  
11 Diego Valiante, Europe’s untapped capital market, 13 March 2016, http://voxeu.org/article/capital-market-
union-europe, [access: 22.01.2017]. 
12 See European Commission, Creating a Capital Markets Union, Green Paper, COM / 2015/063 final.
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THE STATE OF FINANCIAL MARKET INTEGRATION 
MEASURED BY ECB AGGREGATE INDICES

There is an inconsistency between de jure andde facto state of integration. 
Despite the abolition or reduction of barriers to trade in financial services, the in-
tegration of financial markets has in practice proved to be fragile. Such observa-
tions are led by observation of the level of the two collective indicators developed 
by the ECB to assess progress in the level of integration of financial markets in 
the euro area (Chart 1). The indices cover four basic segments of the financial 
market: money market, bonds, stocks and banking, with one indicator reflecting 
price convergence (type beta), the other one – transaction value.

Chart 1. FINTEC financial integration index for the euro zone  
in the period 1995 – Q1 2015.

Remarks: FINTEC Financial Integration Composites. The level of the index can be 
between 0 and 1, where 0 means lack of integration and 1 full integration.

Source: ECB, Financial Integration in Europe, April 2016, Chart A, p. 5.

The course of the curves shows that tightening the integration in the form of 
an increase in the value of cross-border transactions with simultaneous reduction 
of price differences in the financial markets of the euro area countries first 
proceeded in the period of introduction of the single currency and the financial 
services action plan and then again during the period of introducing the banking 
union.

During the financial crisis, however, there was a sharp increase in price 
divergence. After 10 years of the introduction of the euro, the differences in 
prices for financial services were again at a similar level, and over the next two 
years have increased.Therefore the integration measured by price convergence 
was especially fragile.The value of transactions on financial markets decreased 
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clearly only as a result of the outbreak of the public finance crisis.Perhaps an 
index based on prices is not appropriate to track changes in the state of financial 
market integration?Financial markets, due to the imperfections that characterize 
them, have an unstable nature, which has now risen under the influence of the 
liberalization of international capital flows and the progress that has been made 
in the sphere of information and communication technologies.Explanations for 
dynamic changes in the price-based composite index should also be sought in the 
current structure of the internal market for financial services, which is further 
explored.

THE STRUcTURE OF THE INTERNAL MARKET FOR  
FINANCIAL SERVICES AND THE PLACE OF THE UK

Due to the availability of data the empirical analysis focuses on the euro zone, 
which is further justified in the fact that the share of banks in this zone in the 
total number of banks in the EU is around 70%13.

Taking into account the assets structure of the entire financial sector in 
the euro zone, the main financial services provider in the internal market are 
monetary financial institutions, i.e. banks14 (Chart 2). Their share in 2015 was 
about 48% and was higher by 9 pp. than the second on the list of ‘Other financial 
institutions’ including, in particular, investment funds.

At the same time, the share of banks in comparison with 2008 decreased in 
all euro zone countries, with the exception of Portugal.The strongest decline 
occurred in Luxembourg and amounted to around 20 pp. In the entire euro zone, 
between 2012 and 2015, this share decreased by about 8 pp. with the simultaneous 
increase in the share of the ‘Other financial institutions’ category15.

13 As in Fig. 2.  
14 In the euro zone, the ‘Monetary financial institutions’ segment consists of credit institutions (banks) and mon-
ey market funds, excluding the Eurosystem, where the share of banks in lending and deposit activities reaches 
nearly 100%. See ECB, Statistical Data Warehouse, http://sdw.ecb.europa.eu/browse.do?node=9691116, [access: 
15.04.2017].
15 ECB, Report on financial structures, October 2016. 
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Chart 2. The structure of the financial services market in euro zone in 2015  
(% of total assets of the financial sector)

Source: ECB, Report on financial structures, October 2016, tab. 2.1, 2.2, 2.3, 2.4.

Banks were also the largest supplier of the main financing instrument for 
enterprises from the outside of the financial sector, i.e. loans with a value of up to 
52% of GDP (Gross Domestic Product) of the euro zone in 2015. For comparison, 
quoted shares and debt securities at the same time were respectively 13% and 
8% GDP16.

The decline in the importance of banks measured by the share of their assets 
in the entire financial sector is reflected in the shrinking of their involvement in 
financing enterprises. The comparison of accumulated transactions shows that 
this share decreased from around 70% in the years 2002-2008 to 50% in the 
period 2002 – Q1 2016.In the last seven years the clear departure of enterprises 
from this traditional form of financing in the EU was mainly caused by a smaller 
supply of loans related to deterioration of the situation in banks in the aftermath 
of the financial and debt crisis and tightened prudential norms17. The structure of 
enterprise financing was also influenced by changes in their preferences in this 
area.This was particularly influenced by the macroeconomic environment. At 
low interest rates, it became easier to raise capital from issuing securities18.

In spite of this lasting tendency in the recent years to increase the importance 
of non-bank sources of financing, the level of the share of bank loans in financ-
ing enterprises in the entire analyzed period was twice as high as in the USA19. 
It should be emphasized that the change in the structure of external financing of 
enterprises in the euro zone took place in the conditions of halving the value of 
this financing between the first quarter of 2008 and the first quarter of 201620.

16 Ibidem. 
17 Ibidem.
18 ECB, The role of euro zone non-monetary financial institutions in financial intermediation, ECB Economic 
Bulletin, Issue 4 / 2016 – Article 1. 
19 ECB, Trends in the external financing structure of euro zone non-financial corporations, ECB Economic Bul-
letin, Issue 5 / 2016. 
20 Ibidem. 
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Against this background, let us look at the intensity of the existing links in 
the internal market.The analysis of the structure of banking assets by the type of 
credit institutions shows that the importance of banks from other EU countries 
on the markets of the euro zone countries varied (Chart 3). Their largest share 
was characterized by the banking systems of the new Member States.Luxem-
bourg and Finland have also been included in this group.The largest economies 
of the euro zone were characterized by a clear domination of domestic banks. 
Interestingly, the branches of EU banks, which are representations created under 
a single license, had a larger share than subsidiaries in only a few eurozone coun-
tries, namely in the Netherlands, Spain and Italy.

Chart 3. Structure of banking assets of euro zone countries by type of credit 
institutions in selected years (%)

Note: TC – third countries
Source: as in Fig. 2, Fig. 2.3, p. 24.

Domination of domestic transactions can also be seen in the geographical 
structure of bank loans (Chart 4). As at the end of 2016, it accounted for three-
quarters of all bank loans in the euro zone countries. The share of transactions 
with partners from the euro zone and other EU countries amounted to 9% and 5% 
respectively. Attention is drawn to the difference between domestic transactions 
and foreign transactions involving entities from EU countries. While in the case 
of domestic transactions, the main partners of the euro zone banks are non-mon-
etary institutions, in the case of cross-border activities, the majority of loans are 
interbank transactions. The share of domestic transactions with non-monetary 
institutions in total loans of euro zone banks at the end of 2016 amounted to 57%, 
nearly three times more than the share of domestic transactions with banks. The 
same proportion for intra-EU cross-border activities was 1:2.
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Chart 4. Geographical structure of MFI * loans of the euro zone countries as at the end 
of the fourth quarter of 2016 (EUR trillion)

Note: MIF – monetary financial institutions

Source: https://www.ecb.europa.eu/stats/ecb_statistics/escb/html/table.en.html?id=JDF_
BSI_MFI_DOMESTIC_CROSS_BORDER [access: 13.06.2017].

The British financial services industry is important for the EU’s internal 
market.It is connected with the position of the London financial market on the 
international arena. According to the Global Financial Centers Index of September 
2016, London21 ranks first among the most important financial centers in the 
world22. Four more financial centers on the list located in EU Member States were 
on the 12th, 19th, 27th and 29th positions, and were respectively Luxembourg, 
Frankfurt, Munich and Paris.

For obvious reasons, the importance of the UK market to the rest of the EU 
is smaller than in the case of the reverse, but then only one country accounts for 
one tenth of the EU trade in financial services, which is higher than its share in 
total EU trade in services (Table 1). The EU is the UK’s main trading partner. In 
2014, the EU share in the British exports of financial services amounted to 42% 
and was by 5 pp. higher than the EU share in British exports of total services. 
The EU played a relatively smaller role in the case of British financial services 
imports. Its share in 2014 was at the level of 36% and was by 13 pp smaller than 
its share in the entire British imports of services.
21 The London region generates half of the gross value added of the entire British financial services industry. 
G. Tyler, Financial Services: Contribution to the UK Economy, Economic Policy and Statistics Section, House of 
Commons Library, Briefing Paper, No 619331, March 2017.
22 London maintained its position from the previous year, but the distance to the second on the New York list 
decreased mainly due to the lower rating of the former. The position in the ranking depends on the stability and 
quality of the business environment, the development of the financial market, infrastructure and human capital, 
and reputation. Most respondents mentioned Brexit among the most important factors currently affecting competi-
tiveness related to the business environment and the development of the financial sector. See details: The Global 
Financial Centres Index 20, September 2016, http://www.longfinance.net/images/gfci/20/GFCI20_26Sep2016.
pdf., [access: 27.02.2017].
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Table 1. Share of mutual trade in EU and UK services in 2014,  
including financial services (%)

Specification Export of 
services

Export of 
financial 
services

Import of 
services

Import of 
financial 
services

EU 9 10 8 10
UK 37 �2 49 36

Source: Author’s own calculations based on OECD Stat 

The significance of the British market for the rest of the EU is even greater 
if the analysis is limited to turnover in financial services on the internal market 
(credit side). In 2014 the share of Great Britain amounted to 19% and over the last 
five years was at a similar level (Table 2). Given that the absolute value of EU 
financial services to the UK market has been increasing throughout the period 
considered, this means that the pace of this increase was similar for all financial 
services in the internal market. A similar tendency characterized the entire EU 
export of financial services. On the basis of incomplete data on the value of 
UK supplies to the internal market, it can be concluded that in 2013-2015 they 
were characterized by an upward trend and the dynamics of change was greater 
than for the whole British exports of financial services, leading to an increase 
in the share of the internal market in 2015 to 50%. A similar trend applied to all 
British exports, with the increase in the share of the internal market being less 
dynamic. The higher share of the internal market in the case of British exports 
of financial services is more important than its share in the British sales of all 
services (41% vs. 37% in 2014). However, this level was below the level of the 
analogical indicator for the entire EU by 14 pp. (55% for both financial services 
exports and total services exports).

Table 2. Exports of EU and Great Britain services in 2010-2015 (EUR million)
Specification 2010 2011 2012 2013 2014 2015

EU
Total services export 1 726 112 1 946 313 1 937 034 2 095 406 2 235 789 ..

internal market 971 894 1 090 959 1 062 395 1 139 913 1 220 956 1 100 595

third countries 754 216 855 353 874 645 955 497 1 014 835     899 
709

Financial services 
export 137 637 153 576 160 231 166 084 174 802 ..

internal market 78 088 84 456 87 281 89 595 96 615 110 169 
UK 13734 14841 15570 16305 17937 ..

third countries 59 547 69 120 72 949 76 489 78 186 83 764 
UK

Total services export 205 447 217 666 243 482 252 941 272 613 311 515 
internal market 82 610 88 508 96 494 90 451 100 823 122 681 
third countries 122 838 129 158 146 988 162 491 171 791 188 834 

Financial services 
export 57939 60 041 58 995 61 062
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internal market 24 163 .. .. 24 256 25 068 30 681 
third countries .. .. .. 34 739 35 993 ..

Notes: EBOPS 2010; estimates for 2015.
Source: OECD.Stat 

The UK’s specialization in financial services has one more important 
dimension for its mutual relations with the EU. These relationships are stronger 
than it results from the analysis of bilateral trade flows included in gross 
values. Great Britain is characterized by the highest share of value added in EU 
countries, and thus the value of domestic inputs of production factors used in 
export production for gross exports23.

British financial services as an indirect contribution participate in creating 
value chains of other industrial and service EU member states. In 2011, 60% of 
the EU demand for British goods and services was in demand for goods being 
part of such chains2�.

EU RULES ON TRADE IN FINANcIAL SERVIcES  
WITH THIRD cOUNTRIES

To what extent the UK’s exit from the EU will negatively affect the integration 
of financial markets in the EU will depend on the shape of the negotiated 
conditions for bilateral relations between the EU and Great Britain. At the end 
of the spectrum of possible trade agreements regulating economic exchange 
between the EU and third countries, there is on the one hand the ‘Norwegian 
model’, thus a member of the European Economic Area (EEA), and on the other 

– the ‘American model’ based on the provisions of the GATS agreement binding 
all WTO members (Table 3). Only the first type of contract gives full access 
to the internal market for financial services. This is possible because, firstly, 
EEA countries are covered by all the freedoms of the internal market, including 
the freedom to provide services. Other third countries, however, benefit the 
most from the free movement of capital. Secondly, the provision of services 
in the internal market under the Norwegian model is subject to the EU rules 
on the internal market, which include the abovementioned principles of single 
license, minimum harmonization and mutual recognition. It is worth noting that 
including non-EU countries in the internal market does not mean admitting them 
to the decision making process concerning the internal market (in this case EU 
institutions and EU Member States), or to EU dispute resolution institutions 
against the background of applying EU law (Court of Justice, Solvit).

23 OECD, Interconnected economies: Benefiting from global value-chains, 2013.
2� Centre for European Reform, The economic consequences of leaving the EU, April 2016.
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Table 3. Access to the internal market within the main models of trade agreements 
concluded between the EU and third countries

Specification EEA
UE-Norway

FTZ
UE-Canada

cU
UE-Turcja

WTO
UE-USA

Access to internal 
market

in the scope 
of goods 

limited by 
the lack of 
a customs 
union, full 

in the scope 
of other 

freedoms

freedom of 
movement 
of goods, 
except for 
sensitive 

farms

freedom of 
movement 
of capital 
and goods 
except for 

unprocessed 
agricultural 

activities

access based 
on MFN 

and NT; in 
the case of 
services, 

access to the 
market in the 

form of  
a prohibition 

of certain 
restrictions

Compliance with the 
EU acquis in the field 
of the internal market yes no no no

Notes: EEA- European Economic Area, CU – customs union, FTZ – free trade, MFN 
– most-favored-nation, NT – national treatment.

Source: Author’s own study.

Compared with the first model the access to the EU internal market under the 
GATS rules is much more limited and, what is also important, it is diversified 
within the EU. For services, WTO Member States may apply exceptions to most-
favored nation treatment, national treatment and market access. A review of 
specific commitments made under the GATS by the EU and its Member States 
shows that the main barriers for Foreign Service providers in the trade in financial 
services are constraints in market access, and to a lesser extent exceptions to the 
national treatment. The commitments made by EU countries under the GATS 
are not uniform. For example, in Portugal, the opening of a bank outside the 
EU requires the consent of the ministry of finance depending on the assessment 
whether this will improve the efficiency of the Portuguese banking system and 
significantly affect the internationalization of the Portuguese economy25. We will 
not find such a requirement in other EU countries. Essentially, the comparisons 
between the offers of new and old EU Member States with regard to the provision 
of banking services show that, while all EU countries have made almost no 
commitments as to the 4th way of providing services, in the case of the other 
three ways old members have more liberalized access to their market. It should 
be added that this multilateral agreement, which is GATS, in the case of financial 
services provides for the possibility of restricting service activities due to the 
protection of service recipients (e.g. investors, depositors) and the integrity and 
stability of the domestic financial system, which cannot lead to repeal previously 
declared WTO member’s commitments26.

25 WTO, European Communities and their Member States, Schedule of Specific Commitments Supplement 4, 
Revision 1.
26 See GATS, Annex on financial services.
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Banking service providers from third countries that have opened subsidiaries 
in EU Member States may use the passport on the freedom to provide financial 
services in the internal market. An example of this is the operation of subsidiaries 
of Swiss banks that provide services in the internal market from the territory 
of Great Britain27. An approval by the supervisory authorities is required for 
undertaking activities in the EU area by a bank from a third country. In the case 
of the euro area, this function is performed by the ECB. If EU-UK relations 
are based on the American model, financial institutions operating in the United 
Kingdom, both British and non-EU, will have to apply for approval. This applies 
to a large part of the 40 banking groups rooted in the UK and providing services 
in the internal market28. For these institutions, the continuation of banking 
operations in the internal market will involve the transfer of at least part of their 
operations to the territory of one of the EU Member States and the fulfillment of 
prudential requirements therein.

In the light of the announcement of one of the ECB representatives, an 
alternative solution in the form of a facade company will not be accepted in the 
euro area by the supervisor29. An analogous problem, with proportions, will apply 
to banks operating from the territory of the EU continental European countries 
on the British market on the basis of a single license. From the side of banking 
operations – as the main ‘candidates’ to transfer from the City of London to the 
euro zone countries,euro clearing operations, as well as risk management and 
internal control are mentioned30.

cONcLUSIONS
1. Due to the role of the British financial market in the internal market, there is 

a high risk that Brexit will prove a negative shock for the integration of finan-
cial services markets in the EU.This is linked to the United Kingdom having 
a comparative advantage and specialization in trading in financial services on 
the internal market. In addition, the British economy links in this area with the 
other EU members in the front of the production chain.

2. Among the forces influencing the internal market for financial services in the 
direction opposed to Brexit, the first priority is the integration of policy in the 
economic and monetary union. The convergence of regulations should lead 
to an increase in the turnover of banking services in the internal market as  
a result of increased market participants’ confidence in the system, lower costs 
incurred by banks in adapting to prudential requirements, as well as the level-

27 J.P. Douglas-Henry, T. Katz, H. Evans, S. Plant , A. Kamerling, C. Macpherson, Brexit: what impact might 
leaving the EU have on the UK’s financial services industry?, 27 June 2016, https://www.dlapiper.com/en/uk/in-
sights/publications/2015/10/banking-disputes-quarterly/brexit/, [access: 17.05.2017]. 
28 See Sabine Lautenschläger, The European banking sector – growing together and growing apart, Speech by  
Member of the Executive Board of the ECB and Vice-Chair of the Supervisory Board of the ECB, at the LSE Ger-
man Symposium, London, 2 March 2017, https://www.ecb.europa.eu/press/key/date/2017/html/sp170302.en.html, 
[access: 30.07.2017].
29 Ibidem. 
30 Ibidem.
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ing of competitive conditions on the market.
3. Strengthening of integration can be expected primarily in the area of the bank-

ing union, where the approximation of market surveillance mechanisms, bank 
restructuring and liquidation has taken the form of uniform solutions with 
the transfer of competences in the field of supervision and risk sharing to the 
central level. Especially that the main entities behind the integration of finan-
cial services markets are banks. There are a lot of transactions on the internal 
market for financial services, in particular with the participation of enterprises, 
although their role in this area is regularly decreasing. 

4. The internal market for financial services seems to be characterized by a large 
untapped potential. This may be demonstrated by the size and structure of 
cross-border banking transactions, which differs in this respect from domestic 
transactions. At present, intra-EU cross-border banking transactions consti-
tute a relatively small percentage of all transactions of EU banks and boil 
down mainly to operations on the interbank market. The latter are character-
ized by less permanent ties than the relationships between banks and entities 
from outside the financial sector, i.e. enterprises and households.

5. In this context one may ask the following questions: Do financial markets 
need to be embedded within the framework of financial supervision for the 
durability of links31?Is the unstable nature of financial markets the main deter-
minant weighing on the levels of the measure of financial market integration? 
To the traditional imperfections of the financial markets in the form of asym-
metry of information and the temptation of abuse in the last dozen or so years, 
speculative movements of hot money have intensified due to the liberalization 
of international capital flows and progress in the sphere of information and 
communication technologies. The question remains also open: Is the current 
structure of cross-border banking transactions the final model or is it a tem-
porary stage in the development of an integrated internal market for banking 
services? 
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summary: The purpose of this study is to identify the main determinants that may 
influence the impact of Brexit on the process of integrating financial markets in the 
EU. In particular, it elaborates on the problem of providing financial services under 
alternative modes of access to the EU internal market. Two key determinants were 
discussed that may influence the impact of Brexit on the EU financial markets in an 
opposite direction, i.e. the linkages between the British financial market and the EU 
internal market as well as a deeper financial integration in the EMU. 
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INTEGRACJA RYNKÓW FINANSOWYCH  
W UNII EUROPEJSKIEJ PO 2018 R.

streszczenie: Celem analizy jest identyfikacja głównych czynników, od których zależeć 
będzie wpływ Brexitu na integrację rynków finansowych w UE. W szczególności 
poruszono problem świadczenia usług w ramach alternatywnych warunków dostępu do 
rynku wewnętrznego UE. Dwie główne determinanty oddziałujące na wpływ Brexitu 
w przeciwstawnym kierunku zostały omówione, tj. powiązania pomiędzy brytyjskim 
rynkiem finansowym a rynkiem wewnętrznym UE oraz zacieśniająca się integracja  
w ramach UGW.

słowa kluczowe: Brexit, Unia Europejska, rynki finansowe
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THE EUROPEAN UNION IN GLOBAL RESEARCH 
AND DEVELOPMENT:  

THE BALANCE AND PROSPECTS1

INTRODUcTION
Globalisation is marked by a sharp acceleration of technological progress, with 

a key role played by expenditure on R&D aimed at creating new knowledge and 
technology. The very process of globalisation has led to developing the concept 
of knowledge-based economy or knowledge economy where the fundamental 
production factor is knowledge and a country’s endowment with knowledge 
determines its position in the world economy2. Thus, knowledge has incomparably 
∗ PhD.CracowUniversity of Economics. 
1 The project was financed from funds allocated to the Faculty of Economics and International Relations at the 
Cracow University of Economics, within the framework of the grants for the maintenance of research capacity.
2 L. Leydesdorff, The Knowledge-Based Economy and the Triple Helix Model, „Annual Review of Information 
Science and Technology” 2010, No 44, pp. 367-417; B. Godin, The Knowledge Based Economy: Conceptual 
Framework or Buzzword? „Journal of Technology Transfer”2006, No 31(1), pp. 17-30; J.H. Dunning (Eds.), Re-
gions, globalization, and the knowledge-based economy, Oxford 2002; D. Archibugi, B.-A. Lundvall (Eds.), The 
Globalizing Learning Economy, Oxford 2001.
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gained in importance and become intensified by increasing expenditure on 
research and development on an unprecedented scale3. The greatest dynamics 
has been seen since the mid-1990s.

In terms of global R&D, for decades the European Union had ranked second 
in the world after the United States and its position seemed not to be in jeopardy. 
Due to changes caused by globalisation, however, developing economies joined 
global research and development, particularly Asian countries led by China. 
The present structure and pattern of the world’s R&D have been undergoing 
considerable transformation.

This study aims to determine the role played by the European Union in global 
R&D in the context of changes in the world pattern and to outline prospects for 
the European Union to maintain its position in fast-growing R&D.

The main research issue of this investigation is the comparative analysis of 
the R&D potential of the European Union against the backdrop of the USA and 
the Asian centre in conditions of a new arrangement forming in global R&D. 
As a result of analyses carried out, problem areas will be identified in the EU’s 
research and development and directions for the future will be outlined.

This study is based on the following research hypotheses: 
H1: Despite its significant role in global research and development, the Euro-

pean Union has been experiencing a weakening position in the new global 
arrangement.

H2: R&D in the European Union has been lagging behind changes in global 
R&D.

H3: The weaknesses of EU R&D result from internal structural causes in the 
Community rather than from the emergence of the new Asian centre.

The arguments are grouped in three main parts. The first section focuses 
on emphasising the EU’s role in the new global R&D pattern and analysing the 
potential of the EU against the backdrop of the USA and East Asia based on  
a wide range of absolute and relative indicators. The second part gives insights 
into problems related to the composition of R&D in the European Union, thus 
on issues connected with business expenditure on R&D and with intra-EU 
disproportions between individual Member States. Finally, the third section 
identifies problem areas in EU R&D and outlines prospects for the future.

THE EU’S ROLE IN THE NEW PATTERN OF GLOBAL 
R&D

The European Union’s expenditure on R&D has been constantly rising (Fig. 1). 
Although Gross Domestic Expenditure on R&D (GERD) in the EU-28 increased 
by a factor of 2.7 in 1996-2015 global R&D showed a 3.4-fold growth over the 
same period. Therefore, the share of the EU-28 in the world’s expenditure on 
R&D gradually declined from 26.1% in 1996 to 20.5% in 2015.
3 M. Coccia, Political economy of R&D to support the modern competitiveness of nations and determinants of 
economic optimization and inertia, “Technovation” 2012, No 32, pp. 370-379.
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Fig. 1. Expenditure on R&D in the EU-28 in comparison with the rest of the world 
(billion PPP USD, current prices)

Source: Author’s calculations based on OECD, Main Science and Technology 
Indicators. http://han.uek.krakow.pl/han/oecd/stats.oecd.org/BrandedView.aspx?oecd_
bv_id=strd-data-en&doi=data-00182-en (21.08.2017); UNESCO, Science, Technology 

and Innovation. http://data.uis.unesco.org/ (24.08.2017).

It is indicated that one reason for the weakening position of the European 
Union in global R&D is undoubtedly the process of R&D decentralisation, 
observed since the 1990s and reflected in the involvement in R&D of other 
countries in addition to the traditional centres in the Triad. It is worth mentioning 
that until the end the 1980s investment in R&D was basically made by five 
countries, namely the USA, Japan, Germany, France and the United Kingdom. 
The five economies accounted for approx. 85% of the world’s expenditure on 
R&D, with a distinct leading position of the United States where investment in 
R&D was higher than the overall expenditure of the other four combined. After 
the mid-1990s, two Asian countries joined the above-mentioned top performers: 
South Korea (from 1995) and China (from 1997). Since then, particularly China 
has been rapidly growing in importance; in 2004, it ranked third (behind the 
USA and Japan) in terms of expenditure on R&D, whereas it has continuously 
strengthened its position as the world’s vice-leader since 2009. Moreover, South 
Korea has ranked fifth worldwide since 2010. The new players in global R&D 
are mostly developing countries�.Obviously, the decentralisation of research 
and development has primarily resulted in the successes of China and South 
� OECD, OECD Science, Technology and Industry Scoreboard 2011: Innovation and Growth in Knowledge 
Economies, Paris 2011; OECD, Perspectives on global development 2010: shifting wealth, Paris 2010, pp. 118-
-121; H.S. Kehal, V.P. Singh, Outsourcing and Offshoring In the 21st Century: a socio-economic perspective. 
Hershey London Melbourne Singapore 2006, pp. 432-446; UNCTAD, The impact of FDI on development: global-
ization of R&D by transnational corporations and implications for developing countries, Geneva 2005, pp. 3-4, 
UNCTAD, Survey on the internationalization of R&D, New York and Geneva 2005, pp. 7-10.
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Korea, both among the world’s top performers in the current pattern5. A number 
of publications have addressed the decentralisation of global research and 
development as an opportunity for developing countries to integrate into the 
global mechanism of knowledge creation by enhancing R&D activities, also 
induced by transnational corporations6.

The past two decades have seen distinct changes in the architecture of global 
research and development, marked by the emergence and dynamic strengthening 
of East Asia’s position. The traditional Asian leader for decades, i.e. Japan, has 
been joined primarily by China and South Korea as well as by Taiwan, together 
forming the main global R&D centre in terms of expenditure on R&D (Fig. 2). 
As early as 2004, the combined expenditure on R&D of the above-mentioned 
Asian centre exceeded the respective figure for the EU-28; fuelled by buoyant 
growth in R&D in China and South Korea, it outperformed the United States 
with regard to expenditure on R&D in 2010. Furthermore, since that year, East 
Asia has been clearly strengthening its position, leaving behind the USA and the 
European Union whose expenditure on R&D has increased but definitely less 
dynamically. In 2015, R&D in the four economies of the Asian centre (China, 
Japan, South Korea and Taiwan) accounted for USD 686.4 billion, whereas the 
United States and the EU-28 invested USD 502.9 billion and USD 386.5 billion 
respectively.

Fig. 2. GERD of the three centres of global R&D (billion PPP USD)

Source: Author’s calculations based on OECD, Main Science and Technology 
Indicators...

5 L.Y.Y. Lu, T.M. Chen, Technology Strategy of R&D Internationalization: An Empirical Study from a Develop-
ing Country, in: W: F. Betz (eds.), Creating and Managing a Technology Economy, Singapore 2012, pp. 81-108; 
C. Hiratuka, Transnational Corporations and Internationalization of the Research and Development Activities in 
Developing Countries: The Relative Importance of Affiliates in Asia and Latin America, in: A. Deshpande (eds.), 
Capital without Borders: Challenges to Development, India 2011, pp. 147-164.
6 P. Moncada-Paterno-Castello, M.Vivarelli, P. Voigt, Drivers and impacts in the globalization of corporate 
R&D: an introduction based on the European experience.“Industrial and Corporate Change” 2011, No 20/2, pp. 
585–603; UNCTAD, World investment prospects survey 2009-2011, New York and Geneva 2009, pp. 29-30; 
UNCTAD, Globalization of R&D and developing countries, New York and Geneva 2005, pp. 97-103.
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Therefore, it can be clearly concluded that the 2010s have witnessed major 
changes in the system of global expenditure on R&D; in 2015, the Asian centre 
represented 36.5% of the world’s GERD, the EU-28 accounted for 20.5% and the 
United States for 26.7%, whereas until the 1990s the USA had invested more than 
40% of global R&D. Paradoxically, though, the aforementioned decentralisation 
of global research and development is still accompanied by strong concentration7 
as the combined proportion of the three centres in global expenditure on R&D 
was 83.7% in 2015.

Since 2009, the Asian centre has been led by China whose spectacular 
acceleration of technological development allowed it to achieve the 2015 share in 
the world’s expenditure on R&D at 21.7% (USD 408.8 billion). This centre has 
been considerably reinforced by Japan; although the growth rate of its expenditure 
on R&D is low the absolute value is still substantial (USD 170 billion in 2015). 
As regards South Korea, over the past decade it has doubled its expenditure on 
R&D, with the 2015 figure at USD 74.1 billion. Relatively the weakest player in 
the Asian centre is Taiwan, with fast-growing R&D since the mid-1990s (usually 
at an annual rate exceeding 10%); in 2015, its expenditure was USD 33.6 billion. 
However, the inclusion of Taiwan in the Asian centre is justified, on the one hand, 
by its geographical location and, on the other hand, by the structural similarity 
of Taiwanese research and development to R&D activities in the other three East 
Asian economies.

When analysed in terms of growth in expenditure on R&D, the European 
Union shows a relatively weakening position in the world’s R&D (Fig. 3). In the 
period covered, its expenditure on R&D grew at a lower rate than in the world 
economy as a whole (with similar trends observed for the USA), whereas East 
Asia boasted spectacular results, with the annual average growth rate of 9.7%. 
It is worth noting that the result was pushed down by the situation in Japan (the 
annual average growth rate of 4.1%), whereas China increased its expenditure on 
R&D by an average of approx. 19% annually. 

7 Odrobina A.,Changes in Global Research and Development: Decentralisation or a New Concentration? “cen-
tral European Review of Economics & Finance” 2015, no. 4 (10), pp. 19-33.
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Fig. 3. Growth rate of expenditure on R&D (%)

Source: Author’s calculations based on OECD, Main Science and Technology 
Indicators... .

An analysis of the share of expenditure on R&D in GDP confirms the weakness 
of the EU-28 in comparison with the two leading global centres (Fig. 4). Among 
the economies under examination, the EU-28 is characterised by the lowest 
share of R&D in GDP (1.96% in 2015), with only minor progress made over two 
decades as in 1995 the proportion was 1.59%. The US economy was similarly 
stagnant in this respect although it had a share around 1 percentage point higher 
than the EU-28 figure. At the same time, the East Asian economies have shown 
high shares of GERD in GDP; China exceeded the EU’s proportion in 2013 and 
spent 2.1% of GDP on R&D in 2015. Apart from China, South Korea and Taiwan 
have made remarkable progress as well (4.23% and 3.1%, respectively, in 2015). 
In turn, for two decades Japan achieved a high share of GERD in GDP, even if 
markedly fluctuating, ranging from 2.6% (1995) to 3.4% (2014).

Fig. 4. GERD as a share of GDP (%)

Source: Author’s study based on OECD, Main Science and Technology Indicators... .
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Research and development potential is closely connected with access to 
skilled labour and talents. An examination of the number of researchers (Fig. 
5) shows marked domination of East Asia, with 2.8 million researchers in 2015. 
Nevertheless, it is worth noting that the European Union had greater potential 
in this respect than the USA (1.8 million versus 1.4 million in 2015) and nearly 
doubled the number of researchers in 1995–2015, whereas the USA experienced  
a weaker rise in the number of researchers. Bearing in mind the above, 
consideration should be given to the efficiency of the utilisation of human capital 
in R&D in the European Union if, having greater human potential than the USA, 
it performs distinctly worse, e.g. in terms of expenditure on R&D.

Fig. 5. Number of researchers (thousand FTAs)

Source: Author’s study based on OECD, Main Science and Technology Indicators... .

One measure of the output of R&D resulting in new knowledge and technology 
is the number of patent applications for the legal protection of intellectual 
property. On account of the nature of this investigation, the analysis covered two 
types of global patents, namely triadic patent families and international patents, 
with applications filed in accordance with the international procedure adopted 
under the Patent Cooperation Treaty (PCT).

The European Union is a major player in the creation of new knowledge 
and technology, as reflected in the number of both triadic patent families and 
PCT patents (Figures 6 and 7). Until 2011, the number of the EU’s triadic patent 
families was even higher than the respective US figure but since 2012 the US 
advantage over the EU has been growing. In 2015, EU and US entities obtained 
13,600 and 14,900 triadic patent families respectively. It must be emphasised 
that since 2000 the leader in terms of the number of triadic patent families has 
been East Asia, continuously dominated by Japan; since 2000, Japan alone has 
obtained more triadic patent families than the EU and USA8. In this respect, 
8 OECD, Main Science and Technology Indicators...; WIPO, WIPO statistics database. https://www3.wipo.



ANNUALS OF THE ADMINISTRATION AND LAW196

the Asian centre is additionally strengthened by South Korea and by ever-more 
active participation of Chinese entities in obtaining patents. As a consequence, in 
2015 East Asia accounted for 23,300 triadic patent families. The aforementioned 
situation results in significant gaps of both the European Union and the USA to 
the Asian leader.

As regards PCT patents, the domination of the European Union and of the 
USA still prevailing in the 2000s was broken in 2010 by East Asia, continuously 
increasing the number of PCT patents obtained in contrast to limited progress 
made by the EU and the USA. In 2015, the European Union and the USA had 
50,200 and 51,400 PCT patents respectively, whereas East Asia – 87,900.

Fig. 6. Number of triadic patent families

Source: Author’s study based on OECD, Main Science and Technology Indicators... .

Fig. 6. Number of PCT patents

Source: Author’s study based on WIPO, WIPO statistics database... .

int/ipstats/index.htm?tab=patent (20.08.2017).
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At present, the strength of East Asia in its patent activities seems unquestionable, 
which is presumably related to its R&D orientation towards development and 
certainly constitutes a major driver of the successful performance of the Asian 
economies due to the ease of knowledge commercialisation9. In the case of the 
European Union, although its position in the number of patents is significant in 
the global system and essentially comparable to that of the United States there 
have been symptoms of stagnation since 2010.

ISSUES RELATED TO THE STRUCTURE OF EU R&D
When attempting to explain the position of the European Union in global 

research and development, it is justified to consider the structure of EU R&D. 
It seems that issues concerning the structure, thus the characteristics of R&D in 
the European Union may indicate problem areas posing barriers to maintaining 
its position in the new global pattern. This investigation covers the structure of 
financing and performing expenditure on R&D, with a special emphasis on the 
business sector, and the composition of R&D in the EU by Member State.

The analysis of the structure of financing and of entities engaged in R&D 
(Figures 8 and 9) clearly demonstrates that in this respect the European Union 
differs from the other economies. The government plays a major role in 
expenditure on R&D (32.6%), whereas in the USA its share is 24% and only 
slightly above 20% in East Asia, with the exception of Japan (15.4%). Although in 
all the economies the business sector finances the most R&D EU enterprises are 
relatively the least active in funding R&D, with a mere 54.8% of total expenditure 
on R&D. It must be pointed out that in this respect the Asian economies rank 
the highest as their business sectors represent ca. 75% of GERD. In the USA, 
businesses funded 64.2% of research and development in 2015.

The structure of R&D financing in the EU indicates excessive use of public 
funds accompanied by a relatively low share of the business sector. Problems 
which may be caused by such a situation are twofold: on the one hand, issues 
related to the economic efficiency of public spending; on the other hand, those 
connected with weaknesses of EU undertakings: their insufficient engagement 
in R&D financing involves a risk of deteriorating competitiveness towards Asian 
and US corporations.

Unfortunately, the composition of entities performing R&D also points to 
weaknesses of EU enterprises since they account for 63.6% of total expenditure 
on R&D, whereas higher education establishments play an important role (23.2%). 
The share of the business sector is much higher in the other economies, with East 
Asia at the forefront (above 77%), led by Japan (78.5%). In the USA, enterprises 
represent 71.5% of total expenditure on research and development. At the same 
time, universities in the Asian centre perform less than 10% of GERD, apart 
9 A. Odrobina, Stany Zjednoczone versus Chiny: rywalizacja o prymat w globalnej działalności badawczo-roz-
wojowej. “HoryzontyPolityki”2017, No 8(23), pp. 101‑120; C. Huang, N. Sharif, Global Technology Leadership: 
The Case of China,“HKUST IEMS Working Paper” 2015, No 11, February, pp. 1-36.
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from Japan (12.3%), showing similarity in this respect to the USA (13.2%). As 
regards the government sector, in all the economies its share is around a dozen 
per cent. 

*Data for 2014

Fig. 8. Financing of R&D in 2015 (%) Fig. 9. Entities performing R&D in 2015 
(%)

Source: OECD, Main Science.... Source: OECD, Main Science... .

Business activity is a very important issue in research and development. It 
naturally follows from the fact that enterprises invest in development-oriented 
or applied R&D, thus in such knowledge as may be commercialised as soon as 
possible, expecting an improved competitive position. Knowledge implemented 
in the economy benefits not only the undertaking having created the knowledge 
but also, through synergy effects, other enterprises and the economy as a whole. 
Therefore, expenditure on R&D performed by the business sector seems to be 
more efficient economically.

However, in absolute terms, despite a continuing rise from 2000, business 
expenditure on R&D (BERD) in the EU significantly lags behind the USA and 
East Asia (Fig. 10). In 2000–2015, EU undertakings increased BERD by a factor 
of 1.4, whereas in the Asian centre it went up 3.7 times, mostly pushed up by 
Chinese enterprises, raising East Asian business expenditure on R&D to USD 468 
billion in 2015. US undertakings whose R&D, after years of stagnation, began to 
rise again in 2010 performed expenditure of USD 292 billion in 2015. Compared 
to the above, the performance of EU firms with USD 176 billion in 2015 seems 
rather modest. It confirms the earlier diagnosis of weaknesses of R&D activities 
pursued by EU undertakings, also in relative terms (Fig. 11). EU businesses are 
in apparent stagnation, failing to maintain the growth rate of total expenditure on 
R&D in the EU. A similar situation concerns US companies as well. Enterprises 
of the Asian centre clearly lead the way, steadily increasing their expenditure on 
R&D at a rate higher than that of total expenditure on research and development 
in East Asia as a whole.
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Fig. 10. BERD (USD billion) Fig. 11. BERD as a share of GERD (%)

Source: OECD, Main Science... . Source: OECD, Main Science....

When analysing the structure of EU research and development, it is impossible 
not to mention considerable disproportions between individual EU Member 
States in this regard. It seems that this may pose a major problem since, in fact, 
EU R&D is essentially based on three countries: Germany, France and the United 
Kingdom, accounting for a total of 57.4% of expenditure on R&D in the European 
Union in 2015 (Fig. 12). Germany alone, as the EU leader, performed 30% of EU 
R&D. The eight Member States indicated in Fig. 12 represented 82.1% of EU 
R&D, which means that the other 20 Member States merely performed 17.9% of 
the EU-28 GERD.

Fig. 12. Structure of GERD in the European Union in 2015

Source: Author’s study based on OECD, Main Science... .

Obviously, the group in question also includes small economies whose 
potential shows very limited capabilities to increase expenditure on R&D; 
nevertheless, the problem of disparities between Member States remains a fact, 
not resulting solely from the size of economies. It is reflected in relative indicators 
of the share of expenditure on R&D in GDP and of the number of researchers 
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per 1,000 persons employed presented in Fig. 13. On the one hand, in terms of 
the above-mentioned indicators certain Member States rank among the world’s 
top performers in knowledge economy, namely Sweden (3.3% of GDP and 13.6 
researchers per 1,000 employers), Austria (3.1% of GDP and 9.9 researchers per 
1,000 employers), Denmark (3.0% of GDP and 15 researchers), Finland (2.9% 
and 15 researchers) and Germany (2.9% and 9 researchers). On the other hand, 
the EU also includes Member States such as Romania and Latvia, with shares of 
expenditure on R&D even below 1% of GDP and very modest relative numbers 
of researchers. However, in the largest group of Member States the R&D share in 
GDP ranges from 1% to 2% and the number of researchers is below 10 per 1,000 
persons employed.

Fig. 13. Relative R&D indicators in the EU Member States in 2015

Source: Author’s study based on OECD, Main Science... .

In addition, the above conclusions are corroborated by an examination of the 
number of patents obtained by EU Member States (Fig. 14). With regard to both 
triadic patent families and PCT patents, there is a clear domination of countries 
characterised by the highest absolute expenditure on R&D in the EU (Germany, 
France, the United Kingdom, Italy, Austria, the Netherlands) and Member States 
with high R&D intensity (Sweden, Denmark, Finland). In the case of triadic 
patent families, the top eight countries in terms of the number of patents obtained 
accounted for 90.9% of the total number of patents obtained by the EU in 2015. 
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A similar degree of concentration was observed for PCT patents where the best 
eight performers obtained 88% of all patents held by entities from the European 
Union.

Fig. 14. Number of patents in the EU Member States in 2015

Source: Author’s study based on OECD, Main Science...; WIPO, WIPO statistics... .

Intra-EU disproportions certainly present a substantial obstacle to R&D 
dynamics in the EU as a whole. At the same time, it must be stressed that the EU 
Member States characterised by limited involvement in R&D might become R&D 
growth engines with their potential unleashed. But the current situation in EU 
research and development is strongly determined by the existing disproportions 
between individual Member States. As a matter of fact, R&D in the European 
Union is created by several economies, led by Germany and including France, the 
United Kingdom, Italy, the Netherlands, Sweden and Austria. The share of the 
other countries can be considered by far insufficient, particularly in the context 
of the European Union’s aspiring to remain a major centre of global R&D.

PROBLEM AREAS IN EU R&D AND POSSIBLE 
ScENARIOS

When considering problem areas in the European Union’s research and 
development, one may indicate two types thereof, i.e. those resulting from the 
formation of a new pattern of global R&D and those connected with the structure 
of EU R&D.

As regards the former, it must be emphasised that they are directly related 
to the shift of the centre of gravity in global R&D from the USA to East Asia, 
currently the player to most strongly determine the shape and development di-
rections of the global arrangement. Therefore, the European Union, for decades 
struggling to catch up with the USA, needed to face the fast-growing East Asian 
centre, which further exposed the weaknesses of EU R&D. The problem areas 
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are based on the comparison of the EU with the other two global R&D centres, 
with the following weaknesses of EU R&D to be pointed out:

– a declining share of the EU in global expenditure on R&D,
– a low growth rate of total expenditure on research and development,
– a low share of GERD in GDP,
– underutilised potential of researchers (more numerous than in the USA),
– symptoms of stagnation in obtaining triadic patent families and PCT patents.

The aforementioned weaknesses of EU R&D against the backdrop of the other 
two centres of the world’s R&D point to a real risk of the EU’s further diminish-
ing role in global R&D.

As regards problem areas resulting from the structure of EU R&D, those are 
connected with the EU’s internal characteristics of research and development 
activities, determining the nature, development orientations and potential of 
R&D in the European Union. Such issues comprise the following:

– overgrown public funding of R&D,
– insufficient engagement of the business sector in R&D financing,
– an unsatisfactory share of enterprises in performing expenditure on R&D,
– an excessive share of the higher education sector in performing R&D,
– strong domination of several countries accompanied by weak R&D sectors in 

the other economies,
– significant relative disproportions between Member States,
– strong domination of several countries in obtaining patents.

The aforementioned problem areas represent major barriers to greater R&D 
dynamics in the European Union. It seems vital to increase the involvement of 
the business sector in the EU as it would allow orientating EU R&D towards 
development and applied research as well as towards commercialisation, simul-
taneously strengthening the global competitiveness of EU enterprises.

With regard to the identified weaknesses of the European Union, consideration 
must be given to its prospects in the context of the new pattern in global R&D. It 
must be highlighted that the problem of keeping up in R&D was addressed in the 
2000 Lisbon Strategy; the intensification of research and development activities 
was supposed to be the basis for the EU to become the most competitive economy 
in the world and to overtake the USA by 2010. Setting aside the subsequent 
development of the Strategy and the non-achievement of its objectives, in its 
functioning the EU has repeatedly referred to that plan, solely abandoning the 
unrealistic time horizon10. At present, a major strategic plan for the European 
Union is Innovation Union, included in a broader package of the Europe 2020 
Flagship Initiatives. Innovation Union11 constitutes the basis for taking action 
aimed at R&D, identifying challenges and opportunities facing the EU as well as 
addressing threats to the present position of the European Union in R&D12.
10 H. Delanghe, U. Muldur, L. Soete, European Science and Technology Policy: towards Integration or Fragmen-
tation?, CheltenhamNorthhampton 2009, pp. 3-27.
11 Komisja Europejska, Projekt przewodni strategii Europa 2020. Uniainnowacji, Bruksela COM (2010)546.
12 L.Höpker, The Chances of Success of the Europe 2020 Strategy – An Analysis against the Background of the 
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To recapitulate the above discussion, an attempt was made to outline three 
R&D scenarios for the European Union: the most likely, optimistic and pessimistic 
scenarios depending on internal EU conditions and determinants on the part of 
the two other centres.

In the most likely scenario, it must be assumed that further development of 
EU R&D activities will follow the existing lines at the current pace. As a result, 
the EU would be the world’s third R&D centre, just as at present. Should there 
be no unexpected economic and political disturbances, the EU would maintain 
its position in global R&D but its gap to the USA and East Asia would widen 
steadily if the two centres should continue to grow as before. The EU would still 
be attractive to those centres as a partner for mutual cooperation in research 
and development and as an economy creating knowledge crucial to technological 
progress.

The optimistic scenario assumes a dynamic acceleration of EU R&D, thus 
catching up with the USA and East Asia, which would improve the European 
Union’s position in global R&D. Most likely, it would still rank third worldwide 
in terms of expenditure on R&D but it would be significantly more attractive, 
therefore oriented towards more intensive cooperation, particularly with East 
Asia, further stimulating R&D in the EU. For the scenario to materialise, it would 
be necessary to strongly activate the business sector in R&D and orientate R&D 
towards commercialisation, with positive spill-over effects on the EU economy 
as a whole, perhaps also intensifying R&D in other Member States.

As far as the pessimistic scenario is concerned, the European Union’s widening 
gap to the USA and East Asia would severely undermine its role in global R&D 
against the fast-growing East Asian and US economies. Consequently, a new 
pattern would emerge, a quasi-duopoly of East Asia and the USA, strongly 
oriented towards strengthening relations within the arrangement. The EU would 
remain outside mainstream global R&D and, owing to its clearly weakening 
position it would lose interest in cooperation with the two strong centres.

cONcLUSIONS
In the new pattern of global R&D in the course of formation, with the 

largest centre in East Asia, the European Union is the world’s third research and 
development centre after the USA. Its position in the global arrangement seems 
to be unquestionable, whether in terms of expenditure on R&D, human capital or 
patent activity. It has also been demonstrated that steady progress in EU research 
and development can be observed. The emergence of a new leader in global 
R&D, i.e. the Asian centre, has pushed down relative shares of the European 
Union, which should not be alarming to a certain degree, but such robust growth 
in East Asian R&D may give rise to concerns over the EU’s ability to maintain 
its position of a major and attractive centre in the global R&D system.

Lisbon Strategy. Europa-Kolleg Hamburg, Institute for European Integration, Study Paper No 4/13/ 2013, pp. 1-57.
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It can be observed that the pace of desirable changes in the EU is by far 
insufficient to keep up with dynamic developments in the global pattern, currently 
under a strong influence of East Asia; therefore, the gap to, especially, the Asian 
centre but also to the USA, even if to a lesser extent, has been widening. On 
the basis of the above analysis, it is possible to conclude that it is necessary not 
only to significantly speed up R&D in the European Union but also to orientate 
the process accordingly, with a primary focus on activating the business sector. 
Otherwise, the USA-East Asia arrangement may become so strong that, should 
the EU’s distance to the two centres continue to increase, the European Union 
might experience certain exclusion.

It must be emphasised that despite the enormous challenge to the European 
Union, i.e. the emergence of the new and the strongest Asian centre of global R&D, 
the most essential problem areas result from the structure and characteristics of 
EU R&D. Firstly, EU research and development is in fact created by several 
Member States led by Germany, with limited shares of most economies, whereas 
substantial intra-EU disproportions raise a question whether the European Union 
should at all be regarded as a single economic organism in the context of R&D. 
Secondly, analyses of the structure of EU R&D showed insufficient involvement 
of the business sector in financing and performing expenditure on R&D, which 
seems to be a major issue and challenge to the EU.

The above considerations allowed corroborating the research hypotheses 
adopted. Nevertheless, the wide range of subjects prevents an in-depth and 
exhaustive examination of complex linkages and conditions in the global pattern 
of R&D. A number of issues will certainly require further investigations in more 
detail, e.g. possible ways of activating EU enterprises, also through research and 
development policy tools.
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summary: This article attempts to determine the position of the European Union in the 
new global pattern of research and development led by fast-growing East Asia. The es-
sential research issue raised in the paper is a comparative analysis of the R&D potential 
of the European Union relative to the Asian centre and the USA aimed to identify prob-
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lems in EU R&D. The article employs two main research tools: a traditional overview of 
studies in the literature and a comparative analysis.
The examination demonstrates continuing progress in building the R&D potential of 
the European Union, the third largest global R&D centre. Against the backdrop of East 
Asia and the USA, however, EU R&D changes definitely too slowly, which results in a 
widening gap between the EU and, especially, the Asian centre but also the USA. The 
analysis allows concluding that it is necessary not only to significantly speed up R&D in 
the European Union but also to orientate the process accordingly, with a primary focus 
on activating the business sector.

Keywords: R&D, EU, problem areas in EU R&D, comparative analysis, East Asia, 
scenarios.

UNIA EUROPEJSKA W GLOBALNEJ DZIAŁALNOŚCI  
BADAWCZO-ROZWOJOWEJ: BILANS I PERSPEKTYWY

streszczenie: Celem artykułu jest określenie pozycji Unii Europejskiej w nowym glo-
balnym układzie działalności badawczo-rozwojowej, w którym liderem stała się dyna-
micznie rozwijająca się Azja Wsch. Zasadniczym problemem badawczym opracowa-
nia jest analiza porównawcza potencjału R&D Unii Europejskiej względem centrum 
azjatyckiego i USA, aby w rezultacie zidentyfikować kwestie problemowe w R&D UE.  
W artykule wykorzystano dwa główne narzędzia badawcze, jakimi są tradycyjne studia 
literaturowe oraz analiza porównawcza. W wyniku przeprowadzonych analiz wykaza-
no, że widoczny jest stały progres w budowaniu potencjału R&D UniiEuropejskiej, któ-
ra stanowi trzecie co do wielkości centrum globalnych R&D. Jednak na tle Azji Wsch.  
i USA tempo zmian w unijnych R&D jest stanowczo za niskie, a w konsekwencji po-
większa się dystans UE zwłaszcza do centrum azjatyckiego, ale także i do USA. Na 
podstawie przeprowadzonych rozważań można wnioskować, że konieczne jest nietylko 
znaczne przyspieszenie R&D w Unii Europejskiej, ale też odpowiednie ukierunkowanie 
tego procesu, przede wszystkim w stronę aktywizacji sfery biznesu.

słowa kluczowe: B+R, UE, obszary problemowe w B+R Unii Europejskiej, analizapo-
równawcza, AzjaWschodnia, scenariusze.
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THE PRECAUTIONARY PRINCIPLE AS  
THE BASIS FOR LEGAL REGULATIONS  
IN THE FIELD OF NANOTECHNOLOGY

INTRODUcTION
Nanotechnology means the design, creation and use of materials with at least 

one dimension ranging from 1 nanometre(10-9 m) to 100 nanometres (10-7 m)1. 
Nanotechnology, through innovative applications in many sectors, contributes 
to the implementation of societal challenges. Micro- and nanoelectronics, 
nanotechnology, photonics, advanced materials, industrial biotechnology and 
advanced production technologies, in line with economic analyses of market 
trends and their usefulness in solving social challenges, are referred to as EU key 
enabling technologies (KET)2.The use of these technologies is a major factor in 
the development of various industries in the world, the emergence of new goods 
and services3. At the same time, due to the microscopic size, nanomaterials may 
∗ PhD, Faculty of Management Engineering at Białystok University of Technology. 
1 R. Kelsall, I. W. Hamley, M. Geoghegan, Nanotechnologie,Warszawa 2012, p. 1.
2 Communication from the European Commission ”A European strategy for key enabling technologies - a way 
to growth and jobs”, COM(2012) 341 of 26.06.2012.
3 Communication from the European Commission “Preparing for the future: developing a common strategy 
for key enabling technologies in the EU”, COM(2009) 512 of 30.09.2009; basic uses of nanotechnology are: 
advanced materials (construction, thermal insulation, aerogels, motor and military industry materials); energy 
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pose a threat, especially increased reactivity and mobility, and consequently 
toxicity, having an atypical effect on the physiology of humans and other species�. 
The research problem is the unknown in the scientific knowledge with regard to 
the possible risks to human health and the environment, associated with the use 
of nanotechnology and in consequence the requirement for appropriate approach 
by the authorities (EU institutions and bodies and national authorities) to legal 
regulations in this area; the precautionary principle is an attempt to balance the 
objectives: to provide the public with the safe use of innovative applications 
of nanotechnology and not to disturb the development of this pioneering 
technology.

THE PRECAUTIONARY PRINCIPLE AND REGULATORY 
REQUIREMENTS IN THE FIELD OF NANOTECHNOLOGY

The precautionary principle is well-established in the EU law on environmental 
protection5(Art. 191 of the Treaty on the Functioning of the European Union6). 
This principle was included in international, regional and national instruments 
of the environmental protection law and policy7. The precautionary principle is 
applied in other sectors in order to ensure the protection of the human health.
It also includes the most important elements of consumer protection policy. Its 
legally binding nature was established by the case-law of the EU Court of Justice8.
On the other hand, the first literal presence of the precautionary principle is the 

„Communication of the European Commission regarding the application of the 
precautionary principle”9, according to whichthis principle may be referred to 
if there are justified concerns that potential risks may affect the environment or 
human health, animals or plants, while the available data prevents a detailed risk 
technology (generation of energy from renewable sources: solar batteries and fuel cells as well as storage and 
energy saving); electronics (semiconductors, mass memories, nanoelectromechanical systems); IT technologies 
(data recording, processing and transmission systems, multi-functional telecommunications devices, quantum 
computers); optics and optoelectronics (lasers, displays, laser diodes, optical equipment with functional coatings); 
pharmacy (drugs stabilized with nanoparticles, materials for dressings, nanocapsules); diagnostics and medical 
equipment (lab-on-chip devices - integrated mini laboratory systems, drug dosing systems, high resolution imag-
ing, diagnostics, prostheses and implants)); cosmetics (UV filters, creams, personal hygiene products); packaging 
(increasing shelf-life, biodegradable, packaging recycling); food production (sensors that monitor food shelf life, 
food remaining inactive in the body and released along with the supply of nutrients only after reaching specific 
cells, food additives); textile and sporting goods (functional textile materials, equipment and sports consumables); 
reduction of pollutant emissions (pollution removal and neutralization, detection of contamination, ecological 
production and energy, waste treatment) and water treatment (membranes for water filtration, desalination tech-
nologies) - R. Wawrzyński, W. Karsznia, Zastosowaniananotechnologii, [in:] Nanonauki i nanotechnologie. Stan 
i perspektywy rozwoju, ed. A. Mazurkiewicz, Radom 2007, p. 262, 279 and 285.
� Resolution of the European Parliament „Regulatory aspects of nanomaterials”, Journal of Laws C 184 
of08.07.2010, p. 82.
5 S. Heselhaus, Nanomaterials and the Precautionary Principle in the EU, “Journal of Consumer Policy” 2010, 
no 1 (33), p. 106.
6 Journal of Laws C 326 of 26.10.2012, p. 47.
7 S. Ngarize, K. E. Makuch, R. Pereira, The Case for Regulating Nanotechnologies: International, European 
and National Perspectives, “Review of European Community & International Environmental Law” 2013, no. 2 
(22), p. 132.
8 S. Heselhaus, Nanomaterials..., p. 96 and106.
9 COM(2000) 1 of02.02.2000.
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assessment. The precautionary principle means, therefore, that the lack of full 
scientific certainty should not be used as a reason justifying the postponement of 
the implementation of measures to prevent damage in legally protected interests 
in a situation where there is a threat of serious or irreparable damage. Risk must 
be prevented from becoming a reality. However, legal actions are only allowed if 
a full risk assessment is carried out based on the most reliable available scientific 
data10.The risk assessment must precede the risk management phase, during 
which a decision should be taken on the introduction of appropriate measures. 
After such an assessment, if it is impossible to conclusively state the existence 
or degree of alleged risk due to insufficient, convincing or accurate results of 
the tests carried out, but there is a probable occurrence of harmful influence 
on public health if the risk materializes, the precautionary principle justifies 
the introduction of restrictive measures11.The mere possibility of risk allows the 
authorities (EU institutions and bodies and national authorities) to intervene. 
This in turn means that the authorities can intervene faster and do not have to 
wait for the evidence of the actual threat12.

The Communication from the European Commission „Regulatory aspects 
of nanomaterials”13states that in situations where the full scale of risks is 
not known, but the concerns are so great that risk management measures are 
considered essential - as is currently the case for nanomaterials - these measures 
must be based on the precautionary principle. Referring to this principle does 
not necessarily mean taking instruments that have legal effects; a wide range of 
activities and measures is available, such as legally binding measures, launching 
research projects or recommendations. Measures which follow the precautionary 
principle must be based on general principles of risk management, i.e. they must 
be proportionate, non-discriminatory and consistent and based on an analysis 
of the benefits and costs of an action or omission, and take into account the 
development of scientific knowledge.Preventive measures must, however, be 
based on more than just a hypothesis or purely theoretical assessment - there 
must be „reasonable grounds for concern”14. Reflections on the application 
of the precautionary principle in the context of nanotechnology lead to the 
explicit conclusion that there is a lack of full scientific certainty regarding the 
potential risks to human health and the environment. The knowledge base on 
nanotechnology is still very limited and the authorities are still working on 
defining a basic framework for future legislation15.In the management of the 
process leading to the decision on the measures implemented in relation to 
specific cases of nanomaterials, the principle of proportionality plays a key 
10 S. Mielke, Regulating in Thin Air: Nanotechnology Regulation in the European Union, “Review of European 
Community & International Environmental Law” 2013, no. 2 (22), p. 147.
11 S. Heselhaus, Nanomaterials...,pp. 101-102.
12 C. Calliess, H. Stockhaus, Precautionary Principle and Nanomaterials: REACH Revisited, “JEEPL” 2012, no. 
2 (9), p. 116.
13 COM(2008) 366 of 17.06.2008.
14 S. Ngarize, K. E. Makuch, R. Pereira, The Case..., p. 132.
15 S. Mielke, Regulating..., pp. 147-148.
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role. It is the main driving force especially in very competitive industries, i.e. 
nanomaterials, for which some of the wide range of legal instruments used under 
the precautionary principle are selected16.Measures applied according to the 
precautionary principle – on the basis of the „Communication of the European 
Commission regarding the application of the precautionary principle” – should 
be proportional to the necessary level of protection, i.e. include less restrictive 
alternatives that allow achieving an equivalent level of protection, i.e. appropriate 
handling, reduced exposure, tightening control, adoption of temporary restrictions, 
recommendations on the population at risk, etc.

The legislator’s task is to define the limitations of the precautionary principle 
by establishing clear barriers to its application and its consequences. Such barriers 
should result from the principle of proportionality, determined individually for 
each sector covered by legal regulations and based on indisputable scientific 
evidence. In the case of nanotechnology, the lack of scientific evidence regarding 
its potential risk would expose preventive provisions to a certain degree of 
freedom and potential political influence, jeopardizing the predictability of 
legal solutions17.The successive acquisition of data on risk assessment and risk 
management in nanotechnology is the foundation for precise, unequivocal 
legislation in this area. Establishing a moratorium, i.e. a temporary suspension 
of the use of nanotechnology – due to the potential risk – should not be taken into 
account. It would deprive the public of the possibility of using diverse, innovative 
applications of nanotechnology.

The precautionary principle is an attempt to avoid certain problems that, if not 
avoided, could result in unmanageable consequences due to their serious or irre-
versible nature. In doubtful situations, instead of waiting for scientific evidence 
proving the suspected effects to take compensatory measures, the precautionary 
principle proposes to avoid taking any action that may be harmful or to exercise 
appropriate caution until the consequences are confirmed18.On the other hand, 
it is difficult to share the view that applying the precautionary principle as the 
basis for legal regulations concerning nanotechnology or other new technologies 
seems to be an unnecessary, exaggerated response from the authorities, for which 
the society must pay a significant price. This price is a potential loss of public 
access to important, useful applications of new technologies. Legal regulations 
based on the precautionary principle can drastically inhibit the development of 
new technologies, including nanotechnology. The precautionary principle seems 
to force the authorities to use a desperate legal regulation strategy, determined 
to give up or significantly delay the social benefits of innovation in the name of 
implementing a more conservative response to significant but doubtful social 
threats19. On the contrary, it should be possible to advance the work on innova-
16 S. Heselhaus, Nanomaterials..., p. 106.
17 S. Mielke, Regulating..., p. 152.
18 I.L. Herrarte, A.A. Cela, The Precautionary Principle: Regulation Needed to Confront the Risks Associated 
with Nanotechnology, [in:]Innovation: Economic, Social and Cultural Aspects, ed. M.G. Uranga, J.C.M. de Bus-
tos, Reno 2011, p. 46.
19 J.H. Matsuura, Nanotechnology Regulation and Policy Worldwide, Norwood 2006, p. 93-94.
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tive nanotechnology products together with ensuring the safety of their use.

cONcLUSION
It is emphasized that a system for the approval of nanomaterials is required 

to introduce them on the market20. Risk management can lead to a total ban on 
the sale of products, the use of processes, etc. or to the mechanism of prior ap-
proval. In the latter case, the European Commission indicates that the change 
requiring proof is the result of the precautionary principle enforcing the industry 
to provide the scientific evidence necessary to carry out an in-depth risk assess-
ment. The European Commission therefore calls on the public sector to provide 
assistance in the field of research21. The precautionary principle may serve to 
shift the burden of evidence by creating a „challengeable presumption of danger”. 
If there are reasonable grounds for concern, the entity responsible for the risk 
should be to refute the alleged cause and effect relationship and to demonstrate 
that the concerns raised are unfounded. For this purpose, the entity responsible 
for the risk is not obliged to prove the harmlessness of the substance or product, 
but must provide facts that show that it is unlikely that the revealed reasons for 
concern appeared22. The precautionary principle does not necessarily mean giv-
ing up the use of certain technologies, in many cases, caution would be limited 
to indirect measures, i.e.: promoting more in-depth research to gain a better un-
derstanding of the degree of risk involved, imposing an obligation to include cus-
tomer information labels, strict product monitoring and their activities, encour-
aging the search for alternative solutions safer for the public23.The requirement 
of separate approval of nanomaterials before they are placed on the market has 
so far been established for their use in the manufacture of the most significant 
products for the protection of consumers – food, food packaging and biocides; 
cosmetics are also subject to the obligation to report the use of nanomaterials in 
the production process.In addition, food, biocidal products and cosmetic prod-
ucts that contain nanomaterials must be labelled with the indication on the label 
of any ingredients present in the form of nanomaterials together with the word 

‘nano’ in brackets after the name of those ingredients2�. With regard to medical 
20 I. L. Herrarte, A. A. Cela, The Precautionary Principle..., p. 54.
21 S. Heselhaus, Nanomaterials..., pp. 103-104.
22 C. Calliess, H. Stockhaus, Precautionary Principle..., pp. 117-118.
23 I. L. Herrarte, A. A. Cela, The Precautionary Principle..., p. 49.
2� Art. 10 section 1 and 3 as well as Art. 12 section 1 of Regulation no. 2015/2283 / EU of the European Parliament 
and of the Council on novel foods, amending Regulation (EU) no. 1169/2011 of the European Parliament and of 
the Counciland repealing Regulation (EC) no. 258/97 of the European Parliament and of the Council and Commis-
sion Regulation (EC) no. 1852/2001 (OJ L 327, 11.12.2015, p. 1.), which has been in force since 01.01.2018; Art. 
9 section 4 of Regulation no. 609/2013/UE of the European Parliament and Council on foods intended for infants 
and young children and foods for special medical purposes and foodstuffs replacing a full-day diet, for weight 
control andrepealing Council Directive 92/52 / EEC, Commission Directives 96/8 / EC, 1999/21 / EC, 2006/125 
/ EC and 2006/141 / EC, Directive 2009/39 / EC of the European Parliament and of the Council and Commission 
Regulations 41/2009 / WE and 953/2009 / EC (Journal of Laws L 181, 29.06.2013, p. 35, as amended); Art. 18 
section 3 of Regulation 1169/2011 / EU of the European Parliament and of the Council on the provision of food in-
formation to consumers (Journal of Laws L 304, 22.11.2011, p. 18, as amended);Art. 12 of Regulation 1333/2008 
/ EC of the European Parliament and of the Council on food additives (Journal of Laws L 354, 31.12.2008, p. 16, 
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products, there is a requirement to design and manufacture them in such a way 
as to reduce as far as possible the risks associated with the size and properties of 
particles that may be released into the patient’s or user’s body (unless they come 
into contact only with intact skin) and special attention should be paid to nano-
materials; medical products containing or consisting of a nanomaterial belong to: 
Class III – if they pose a high or medium risk of internal exposure; class IIb – if 
they pose a low risk of internal exposure or class IIa – if they pose a negligible 
risk of internal exposure25. In this way, they are subject to more rigorous, me-
ticulous conformity assessment procedures to minimize the risk and highlight 
the benefits of their use. In relation to other products intended for consumers, 
work is currently underway at the EU level to establish similar provisions26, to 
strengthen the safety of using nanotechnology.The Polish legal system has not 
yet introduced provisions referring literally to nanomaterials, so the same legal 
regulations concern nanomaterials and substances in conventional forms. Proper 
monitoring of products containing nanomaterials and their activities is condi-
tional, in addition to introducing the requirement to validate nanomaterials that 
are also included in consumer products, to improve the scientific knowledge on 
detection and testing of nanomaterials. In addition, it would be advisable to cre-
ate a register of products containing nanomaterials27, to obtain information on 
the amount, applications and properties of nanomaterials, also facilitating the 
monitoring of such products.
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summary: The purpose of this article is to characterize and comment on EU 
nanotechnology regulation in the context of the precautionary principle. Nanotechnology 
involves the design, creation and use of materials having at least one dimension in the 
range of 1 nanometer (10-9 m) to 100 nanometers (10-7 m). Nanotechnology, thanks to 
numerous innovative applications, contributes to the realization of social challenges. 
Its use, however, involves scientific uncertainty regarding the impact of nanomaterials 
on human health and the environment. The Commission’s Communication “Regulatory 
Aspects of Nanomaterials” states that in situations where the full scale of threats is not 
known, but the concerns are so great that risk management measures are considered 
indispensable (as is currently in relation to nanomaterials), these measures must be 
based on the precautionary principle. Precautionary measures should be proportionate 
to the level of protection needed to ensure the safety of nanotechnology and the absence 
of restrictions on the development of this innovative technology.
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ZASADA OSTROżNOŚCI JAKO PODSTAWA UREGULOWAŃ 
PRAWNYCH W OBSZARZE NANOTECHNOLOGII

streszczenie: Cel artykułu stanowi charakterystyka i komentowanie uregulowań praw-
nych UE w obszarze nanotechnologii w kontekście zasady ostrożności. Nanotechno-
logia obejmuje projektowanie, tworzenie oraz użytkowanie materiałów posiadających 
przynajmniej jeden wymiar w zakresie od 1 nanometra (10-9 m) do 100 nanometrów 
(10-7 m). Nanotechnologia, dzięki licznym nowatorskim zastosowaniom, przyczynia 
się do urzeczywistniania wyzwań społecznych. Jej wykorzystywanie wiąże się jednak  
z niepewnością naukową w odniesieniu do wpływu nanomateriałów na zdrowie ludzkie 
i środowisko. Komunikat Komisji Europejskiej „Aspekty regulacyjne nanomateriałów” 
stanowi, iż w sytuacjach, w których nie jest znana pełna skala zagrożeń, ale obawy są 
na tyle duże, że środki zarządzania ryzykiem uznaje się za nieodzowne (tak jak ma to 
miejsce aktualnie odnośnie do nanomateriałów), środki te muszą bazować na zasadzie 
ostrożności. Środki stosowane w oparciu o zasadę ostrożności powinny być proporcjo-
nalne do niezbędnego poziomu ochrony w celu zapewnienia bezpieczeństwa stosowania 
nanotechnologii i niestwarzania ograniczeń w rozwoju tej innowacyjnej technologii.

słowa kluczowe: nanotechnologia, zasada ostrożności, bezpieczeństwo
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EFFEcTS OF INVOLVEMENT  
OF SELF-GOVERNMENT EMPLOYEES  

IN LOCAL ELECTION CAMPAIGNS

INTRODUcTION 
The involvement of self-government employees in the local election campaign 

has recently become almost the norm. Unfortunately, such behavior stirs up more 
and more discontent among the local community. In their opinion these employees 

– due to the place of employment – have a greater chance of influencing the 
voterseffectively, while at the same time lower (than other candidates) financial 
expenses incurred on their part. Therefore, in public perception they conduct 
an election campaign on privileged terms, which gives them a better chance of 
achieving electoral success.

The manner in which a self-government employee engages in a local election 
campaign depends on whether he or she is the candidate in the election himself/ 
herself, and if so, also on whether he or she becomes an opponent for another 
employee, especially the currently acting head of the office. If however, the 
employee only engages in someone else’s election campaign, then it is important 
for whom he or she does it. What matters is whether he or she supports the 
candidate head of the office or their opponent, and if so whether the opponent is 
an employee in another office or an outsider.

∗ PhD, The Department of Administration and Management, the HumanitasUniversity in Sosnowiec. 
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In general, engaging self-government employees in an election campaign is 
not prohibited in itself. Therefore, as long as a given behavior cannot be classified 
as a violation of the statutory rules applicable during the election campaign, or 
various types of obligations incumbent on self-government employees or statutory 
prohibitions related to them, or even as petty offenses or offenses defined by 
criminal law, it will not cause legal consequences. However, by engaging in an 
election campaign, a self-government employee often acts on the edge of the law, 
which is not difficult to cross. Therefore, in this study after a short presentation 
of various issues related to the involvement of this professional group in the 
local election campaign and indication of the provisions which may be infringed 
(which is crucial)1, I will analyze the effects of such violation. However, since 
many of these behaviors may be classified as an offense against the provisions 
of the Act on Self-Government Employees2, the consequences of violating these 
provisions, in order to avoid repetition, will be discussed together at the end of 
the considerations.

THE INVOLVEMENT OF THE EMPLOYEES  
IN THE LOCAL ELECTION CAMPAIGN
RUNNING AN ELECTION CAMPAIGN PREMATURELY

The first issue that deals with the involvement of self-government employees 
in the election campaign is its premature running, even before it officially begins. 
According to Article 104 of the Election Code3, the campaign formally starts on 
the day the Prime Minister announces the ordinance on the ordering of elections 
and ends 24 hours before the election day with the so-called ‘election silence’. 
However, there is no doubt that in practice many months earlier some aspects of 
the de facto self-government election campaign can be noticed. The commune 
heads, mayors and presidents of cities applying for another term often show 
suspicious hyperactivity. They organize different types of happenings, under the 
cover of other events, but at the same time they inform the residents about further 
(going beyond the election year) plans for the development of the municipality 
(city). By a strange coincidence, the investments are suddenly accelerating at an 
incredible rate, so that they are closed before the election. Although everyone is 
well aware of the meaning of such activities, they officially have nothing to do 
with the election campaign. The fact that in this way the campaign starts much 
1 Often engaging local government employees in a local election campaign means applying informal rules of 
competition for power. I have analyzed these rules in a paper Informal rules of competition for power applied by 
self-government employees in local election,prepared for the 6th Congress of the Fontes Association for Research 
on Sources and Functions of the Law which took place on 16-17.09.2017 in Kraków. This paper will be published 
in Przegląd Prawa Publicznego 2018, no. 7-8. In this study, however, in order to be able to analyze the effects of 
such involvement, it was necessary to present such activities once again.
2 The Act of November 21, 2008 on self-government employees, Journal of Laws of 2016, item 902 as amended, 
hereinafter referred to as ASGE.
3 The Act of January 5, 2011, Election Code, Journal of Laws of 2017, item 15 as amended; hereinafter referred 
to as EC.
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earlier and violates the principle of equal opportunities for all candidates (most 
of whom we do not know at the moment) is only one of the elements that give 
rise to negative opinions. However, it is virtually impossible to clearly show 
that these actions – taken in the election year – constitute an unofficial election 
campaign. Only a wise society can hold the current local authorities accountable, 
making a decision on who to vote for in the next elections.

RUNNING AN ELECTION CAMPAIGNIN THE OFFICE  
BUILDING 

Definitely more issues are associated with the involvement of self-government 
employees in the local election campaign when the campaign will officially begin. 
Then, these employees often undertake certain activities for their own candidacy 
or for another person – especially the commune head – in the office building 
where they are employed. Considerations of this issue should be started with 
the realization that the ‘commune head’ as the executive body of the commune 
is something else than a personal substrate – the person holding the functions 
of the commune head (guardian of this organ). The Voivodship Administrative 
Court drew attention to this in its judgment of June 1, 2005�. The commune 
head as a commune body has specific tasks and competences to perform, he or 
she represents it, acts on its behalf. Whereas as the guardian of the organ, he 
or she is also a private individual and it is within this life he or she decides to 
re-run. Therefore, there are no contraindications to the fact that self-government 
employees, supporting the current commune head, satisfied with his or her 
government and cooperating with him or her will help in his or her efforts for 
another term. According to Article 106 § 1 EC every voter may conduct electoral 
campaign for candidates, including collecting signatures supporting candidates’ 
applications, after obtaining the written consent of an electoral representative.
There are no restrictions in this respect. It is important, however, that these 
signatures be collected in place, time and in a way that excludes any pressure to 
obtain them. Therefore, the issue of the participation of the commune head, as 
well as every other official of the office, in the upcoming elections is his or her 
(as a private person) private matter, which he or she absolutely should not transfer 
to performing the professional duties. Therefore, regardless of whether the self-
government employee himself or herself is running in the upcoming elections, or 
just agitating for other employees, all issues, actions, plans related to the election 
campaign should be taken outside the workplace and outside of working hours.

In practice, however, it looks different. Some do it in a veiled way; others 
do it without any constraint. Of course, this does not mean that we do not talk 
about the upcoming elections, which are a lively event in every office, but that 
we do not go into issues concerning the people who take part in them. And any 
kind of agitation in the office is even prohibited by law. It must be remembered 
that according to Article 108 § 1 point 1 EC it is forbidden to conduct electoral 
� Judgment of the Voivodship Administrative Court of 1 June 2005, II SA / Wa 211/2005, LexPolonica No. 
1182589
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campaigning in the territorial self-government administration offices. The 
legislator even provided for criminal sanctions in the form of a fine for breaking 
the above prohibition (Article 494 (1) (1) and Article 497 (1) and (3) of the Civil 
Code).

USING PUBLIC PROPERTY IN THE ELECTION CAMPAIGN
It happens that self-government employees, being public officials, paid by 

residents’ taxes, engage in local public campaign using public services in the 
form of business computers, photocopiers, scanners, telephones, printers or paper 
(owned by a commune, poviat or voivodship).

Such activities should primarily be assessed through the prism of Article 24 
(1) of Act on self-government employees, according to which the basic duties 
of a local government employee include care for public tasks and public funds, 
taking into account public interest and individual interests of citizens. As it is 
apparent from Article 2 of Act on self-government employees, self-government 
employees are all persons employed in the offices and units referred to in this 
provision, and therefore also in the commune office, district starost office and 
the marshal’s office. These employees, pursuant to Article 4 (1) of Act on self-
government employees are employed on the basis of a choice, appointment or 
contract in clerical positions, including managerial posts of clerks, advisers and 
assistants5as well as auxiliary and servicing.

Because Article 24 (1) of Act on self-government employees refers in general 
to self-government employees, therefore each employee, regardless of the basis 
on which he or she is employed is obliged to care for public funds, taking into 
account the public interest and individual interests of citizens. Therefore, it is 
unacceptable to use printers, computers, fax machines, photocopiers owned by 
the commune, poviat or voivodship for the purposes of the election campaign 
(be it their own or anyone else’s, even the current head of the commune seeking 
another term). In extreme cases, this problem could even be considered through 
the prism on suspicion of the crimes specified in Article 278 of the Penal Code6, 
and so as the committing of a crime of theft (when, for example, an employee 
printed the election leaflets on paper owned by the office worth 520 PLN and then 
distributed them to potential voters - that is, he or she appropriated the paper). At 
this point, it should be mentioned only that the crime of theft is so-called halved 
crime. Therefore, the seizure of other movable property up to PLN 500 is only  
a minor offense under Article 119 of the Misdemeanors Code7. Depending on the 

5 On September 15, 2017, the Sejm adopted an amendment to Article 2 of the Act on local self-government em-
ployees eliminating the positions of advisers and assistants.The text of the bill was submitted to the Senate-seeU-
stawa o pracownikach samorządowych po nowelizacji: koniec doradców i asystentów w samorządach,http://www.
samorzad.lex.pl/czytaj/-/artykul/ustawa-o-pracownikach-samorzadowych-po-nowelizacji-koniec-doradcow-i-
asystentow-w-samorzadach?utm_source=SARE&utm_medium=email&utm_campaign=NS18092017; [access: 
27.09.2017].
6 Act of 6 June 1997, Penal Code, Journal of Laws 2016, item 1137 as amended, hereinafter referred to as PC.
7 Act of 20 May 1971 Misdemeanors Code, Journal of Laws of 2015 item 1094 as amended, hereinafter referred 
to asMC.
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value of the appropriated property, it can be either a crime or a minor offense.

CONDUCTING AN ELECTION CAMPAIGN DURING  
WORKING HOURS 

Another effect of self-government employees’ involvement in the local elec-
tion campaign (be it their own or conducted for another person) is to carry out 
various activities related to the campaign during working hours (elaborating elec-
tion programs during work, making entries on Facebook through which many 
times nowadays agitation is conducted, design of leaflets, tracking of various 
types of information and data published on websites, etc.). These behaviors may 
violate the obligation resulting from Article 24 (2) point 2 of Act on self-govern-
ment employees, according to which a self-government employee is obliged to 
perform tasks conscientiously, efficiently and impartially. If the self-government 
employee took any activities at any time and place – e.g. making telephone calls, 
copying documents, preparing speeches, or accepting other people cooperating 
with him or her in this election campaign – then the employer could evaluate 
them in the light of the violation of this obligation (of course, if any of these 
activities were agitation, then the prohibition of the Article 108 (1) point 1 of the 
EC would also have been breached). So if an employee engages in other activities 
during working hours, he or she may (but does not have to) stop performing his 
or her duties conscientiously and efficiently. Everything depends on the circum-
stances of the case – how often such activities took place, how they affected the 
performance of his or her duties, etc. The very fact that one of the voters will get 
information that an employee during the working hours took any such action is 
not enough to talk about violation of Article 24 (2) point 2 of Act on self-govern-
ment employees. It could have been a short conversation, conducted during a 15-
minute break, which according to the provisions of the Labor Code8 is entitled to 
every employee. The employee could also have taken the leave on that day. All 
these circumstances must be taken into account.

The behavior described above may be assessed by the employer not only 
through the prism of violation of the obligation under Article 24 (2) point 2 of Act 
on self-government employees, but also from the point of view of Article 30 (1) 
of Act on self-government employees prohibiting employees of a clerical position 
including a senior position from performing activities contrary to the obligations 
under the Act. This time, however, as you can see, this provision applies only 
to employees on a clerical position including a senior post of clerks. Therefore, 
taking into account the regulation of Article 4 (2) of Act on self-government 
employees it does not cover the remaining positions, e.g. advisers, assistants and 
auxiliary staff. A list of positions with the identification of which of them are 
clerical positions, including senior positions are included in the Regulation of the 
Council of Ministers of March 18, 2009 on the remuneration of self-government 

8 The Act of June 26, 1974. Labor Code, Journal Of Laws of 2016, item 1666, as amended, hereinafter referred 
to as LC.
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employees9, and more specifically in the Annex to this Regulation. Unfortu-
nately, the Annex does not directly indicate the qualification of the positions of 
the commune head, deputy commune head, mayor of the district of the Capital 
City of Warsaw, members of the poviat, voivodship and district of the Capital 
City of Warsaw management units, and the treasurer of a given self-government 
unit (i.e. posts filled by election and appointment contracts) to clerical positions, 
including senior positions.

In tables I-III referring to these positions (placed in Annex 3 to the above 
mentioned Regulation), no introduction was made (contrary to Table IV) to 
distinguish senior clerical positions, clerical positions, auxiliary and servicing. 
Only in Table IV, which includes posts filled by a contract of employment, 
individual groups of positions were distinguished. There is no doubt, however, 
that in the light of the provisions of Article 4 (1) point 1 and 2 the Annex to this 
Regulation the posts filled by election and appointment contracts were included 
in the clerical staff positions, so they must belong to one of the categories defined 
in Article 4 (2) of Act on self-government employees.

Therefore, it is a mistake (lack) of the Regulation that the qualifications of 
these positions were not included in one of the groups of positions defined in 
Article 4 (2) of Act on self-government employees, constituting a closed catalog 
of employee positions in self-government. However, taking into account the 
positions occupied by persons employed on the basis of election or appointment 
contracts, it is difficult to consider them as persons employed in the positions 
of assistants, advisers or auxiliary. In addition, it is difficult not to consider 
the position of a treasurer employed on the basis of appointment contract for 
a position of a senior clerical office, since his/her deputy (employed under  
a contract of employment and therefore already placed in Table IV) was included 
in this category of posts. In addition, the secretary, employed since 2009 on 
the basis of a contract of employment, was also included in this group. Earlier, 
like the treasurer, he/she was an appointed employee. His or her position in the 
office was and still is (which is not changed with different than in 2009 basis of 
employment) as high as the treasurer’s position. So why is the secretary’s position 
now a senior position and the treasurer should not be like that? It is impossible 
to find rational arguments for such an interpretation. What is more, the Council 
of Ministers’ regulation, which determined the remuneration of self-government 
employees10 employed in municipality offices, district starost officesand marshal 
offices11 under the previous Act on self-government employees, also contained 
a list of employee positions. However, it was prepared according to another key 

– the types of offices of individual units were considered rather than the basis for 
9 Regulation of the Council of Ministers of March 18, 2009 on the remuneration of self-government employees, 
Journal of Laws of 2014 item 1786 as amended. 
10 Act of 22 March 1990 on self-government employees, Journal of Laws of 2001, No. 142, item 1593 as amend-
ed.
11 Regulation of the Council of Ministers of August 2, 2005 on the principles of remunerating local government 
employees employed in municipal offices, poviat starost offices and marshal offices of 2 August 2005. Journal of 
Laws No. 146, item 1223 as amended. 
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employment. Thus the deputy commune head, treasurer and secretary, despite 
the fact that at that time all three of these posts were filled by appointment, were 
classified as senior positions (Annex 3, Table 2). A separate table included only 
election contacts which as in the current legal situation, were also not classified 
in any kind of positions. Summarizing all the above arguments, it seems that 
currently despite the lack of classification of posts of election and appointment 
they should however, be classified as a group of senior clerical posts12.

Returning to the substance of the case, it should be pointed out that 
undertaking any activity concerning an election campaign at the workplace 
and within working hours by a self-government employee hired in the clerical 
post, including the senior clerical post, can be assessed as an activity contrary to 
the employee’s obligations under the Act. It is his duty to perform the assigned 
tasks, as has already been said before, efficiently and conscientiously. In its 
judgment of February 15, 200613 the Supreme Court ruled that the violation of 
the prohibition to perform activities that are in contradiction with the duties of 
the self-government employee is the exercise of private business activities at 
his / her time of employment (different people kept coming to the employee in 
matters related to the private business run by him, interfering with his and other 
employees’ work).  

The court indicated that at the time and place of work every employee should 
perform work for and in the employer’s interest (Article 22 § 1 and Article 100 
of the Labor Code), therefore a self-government employee cannot run a private 
business at the time and place of work within the employment relationship for the 
self-government employer in the scope of tasks of this self-government entity. It 
is true that the Supreme Court in the presented judgment subjected the economic 
activity conducted by the self-government employee, however, as rightly empha-
sized by A. Rzetecka-Gil, ‘the activities referred to in the commented provision 
are any additional activities, regardless of their legal basis (a contract of employ-
ment, a civil law contract, business activity), and even those that are not related 
to the existence of any legal relationship. From the point of view of the form 
of activity - it is indicated that this prohibition covers all types of professional, 
political or social activity other than the employment in self-government. (...) 
Such activities can be performed whether or not in return for payment’14. If, in 
the employer’s opinion, activities related to an election campaign undertaken by 
a  self-government employee employed in an clerical position, including senior 
clerical position not only do not allow him or her to perform the tasks efficiently 
12 SeeM. Terlikowska, Czy wójt, zastępca wójta oraz skarbnik są urzędnikami,http://kadry.infor.pl/kadry/indy-
widualne_prawo_pracy/odpowiedzialnosc_prawa_i_obowiazki/533116,Czy-wojt-zastepca-wojta-oraz-skarb-
nik-sa-urzednikami.html, [access: 26.09.17]. Unlike S. Płażek, Komentarz do art. 30 ustawy o pracownikach 
samorządowych, teza 2, [in:] Prawo urzędnicze, (ed.) K.W. Baran, LEX 2014, e-version, https://sip.lex.pl/#/ko-
mentarz/587643790/441230/baran-krzysztof-w-red-komentarz-do-ustawy-o-pracownikach-samorzadowych-w-
prawo-urzednicze-komentarz?cm=URELATIONS, [access: 26.09.17].
13 Judgment of the Supreme Court of 15 February 2006, II PK 134/05, LexPolonica No. 1087850, OSNP 2007, 
No. 1-2, item 6.
14 A. Rzetecka-Gil, Komentarz do art. 30 ustawy o pracownikach samorządowych, [in:] Ustawa o pracownikach 
samorządowych. Komentarz, A. Rzetecka-Gil, LexisNexis 2009.
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and conscientiously but also additionally constitute activities contrary to the ob-
ligations arising from the Act, the employer may recognize that the employee 
also violated the prohibition laid down in Article 30 (1)of Act on self-government 
employees.

RUNNING A CAMPAIGN WITH VIOLATION OF THE PRINCI-
PLE OF RESPECT FOR HUMAN DIGNITY

Another issue that needs to be considered is the involvement of self-govern-
ment employees in the local election campaign with violation of the principle 
of respect for dignity, especially counter-candidates. If such activities are per-
formed by a self-government employee (regardless of the basis of employment 
and the position held) they may also violate Article 24 (2) point 6of Act on self-
government employees, according to which a self-government employee’s duties 
include in particular behavior with dignity in workplace and outside the work-
place. Assuming that the self-government employee in the workplace should be 
cut off from the ongoing election campaign, even referring only generally to the 
elections themselves should be done with dignity. However, going beyond the 
workplace and most importantly also outside of working hours, when engaging 
in an election campaign, especially candidates, which is already a normal thing, 
they should also behave in a dignified manner. Therefore, participation in elec-
toral rallies, meetings or any other type of events must be done with dignity. The 
term ‘dignity’, however, is extremely imprecise and evaluative. One has to be 
very careful when assessing behavior, because what is ‘dignified’ for some for 
others may not. Everything depends on the adopted system of values. Generally, 
however, the doctrine assumes that ‘Undignified behavior of a self-government 
employee referred to in Article 24 (2) point 6 of the Act is a behavior that offends 
one’s feelings, attitudes, violates generally accepted social norms, violates good 
customs, diminishes the seriousness of the office, etc.’15. It can be, for example, 
tearing off, destroying, and painting over the opponent’s election posters. Such 
an act is in addition a minor offense with an applicable sentence of custodial 
arrest, restriction of freedom or a fine (Article 67 and Article 124 of the Misde-
meanors Code). However, the legal classification of the minor offense may be 
changed into a crime specified in Article 288 of the Criminal Code (similar to 
the theft), when the value of the destroyed election material exceeds the amount 
of Ľ of the minimum wage, i.e. currently PLN 500.

ISSUING OF ‘OFFICIAL ORDERS’ REGARDING THE CON-
DUCT OF AN ELECTION CAMPAIGN

Another aspect related to the involvement of self-government employees in 
the local election campaign concerns ‘forcing’ other self-government employ-
ees to perform certain activities for their own campaign as part of performing 
15 A. Rycak, Komentarz do art. 24 ustawy o pracownikach samorządowych,teza 68, [in:] Ustawa o pracownikach 
samorządowych. Komentarz, Wydanie II, A. Rycak, M. Rycak, J. Stelina, J. Stępień, Warsaw 2016, e-version, 
https://sip.lex.pl/#/komentarz/587356315/503970/rycak-artur-i-in-ustawa-o-pracownikach-samorzadowych-ko-
mentarz-wyd-ii?cm=URELATIONS [access: 23.09.2017].
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‘official orders’. Of course, this concerns behaviors of superiors in relation to 
subordinate employees. Such actions can be assessed as ‘undignified behavior of 
the superior’ referred to above, but also as a violation of employee rights, who is 
obliged to perform official orders regarding obligations under the employment 
contract (or appointment). Sometimes it would even be possible to qualify them 
(depending on the entirety of circumstances) as mobbing, which the superior 
applies (Article 943 of the Labor Code). For many intimidated workers, fearing 
losing their job, justified by statements (or other manifestations of behavior) of 
superiors directed to them, perform these ‘official orders’ against their will and 
conviction. Often the employee is obliged to perform these activities outside of 
the place and time of work. Then they do not look like official orders at all. But 
howqualify such ‘requests’ which are impossible to refuse?

It is true that according to Article 25 of Act on self-government employees,  
a self-government employee should conscientiously perform the superior’s of-
ficial orders. However, if a self-government employee is convinced that the order 
is unlawful or contains a mistake, he or she is obliged to inform his or her im-
mediate superior in writing. In the case of a written confirmation of the order, 
the employee is obliged to perform it, at the same time notifying the head of the 
unit in which he or she is employed. However, if a self-government employee is 
convinced that this would lead to committing a crime, offenses or threaten with 
irreparable losses, he or she will not execute the order, about which he or she will 
immediately inform the head of the unit in which he or she is employed. 

However, this does not mean that if the suspicions described above do not 
appear, the self-government employee is obliged to follow all instructions of the 
superior. The provision of Article 25 of Act on self-government employees islex-
specialis in relation to the provisions of the Labor Code. Therefore, it applies to 
this employee group. But one cannot forget that in accordance with Article 43 of 
Act on self-government employees, in the remaining scope (in matters not regu-
lated), the Act applies general provisions resulting from the Labor Code. There-
fore, statutory solutions regarding the obligation of self-government employees 
to perform their supervisors’ orders should be considered in the context of labor 
law, especially Article 100 § 1 the Labor Code, which stipulates that the em-
ployee is obliged to follow the orders of his/ her supervisors, which concern work, 
if they are not contrary to the provisions of law or the contract of employment. 
Therefore, it is not the exercise of all orders, but only those that concern work. 
Because Article 25 of Act on self-government employeesdoes not refer to how 
the employee should (can) act if the order is contrary to the employment contract, 
it should be assumed that in this respect the Article 100 § 1 of the Labor Code 
could be applied according to which ‘an employee may also waive the execution 
of the supervisor’s order if it is incompatible with the employment contract’16.
16 P. Zuzankiewicz, Komentarz do art. 25 ustawy o pracownikach samorządowych, teza 3, [in:] Ustawa o pra-
cownikach samorządowych. Komentarz, W. Drobny, M. Mazuryk, P. Zuzankiewicz, Warszawa 2010, e-version, 
https://sip.lex.pl/#/komentarz/587285902/83342/drobny-wojciech-mazuryk-marcin-zuzankiewicz-piotr-ustawa-
o-pracownikach-samorzadowych-komentarz?cm=URELATIONS, [access: 27.09.2017].
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FINANCING THE ELECTION CAMPAIGN WITH PUBLIC 
FUNDS 

The last issue that concerns the involvement of self-government employees 
in the local election campaign are the activities that can be defined as illegal 
financing of the election campaign. For obvious reasons, such allegations can 
be raised to a small group of self-government employees, rather to those who 
in principle implement the budget of a given unit. Unfortunately, it happens 
very often in practice that under the guise of all kinds of promotional activities 
of the municipality (such as ‘our municipality has changed in recent years’) 
or integration events, the authorities in charge of the commune’s money run  
a hidden campaign. It violates the principle of equality in force during elections. 
The other candidates are already in a losing position at the start in the face of 
such activities of the commune authorities seeking the next term of office.  

But it is not only about equality, it’s about and above all about financing these 
ventures with public money. In this case, depending on the circumstances, we 
may also deal with an act determined as a violation of public finance discipline, 
if it is performed by a self-government employee, under the subjective scope of 
the Act on liability for violation of public finance discipline17. It may turn out 
that, for example, the financing of the event ‘integrating the local community’ 
(which in reality was a hidden campaign) took place from public funds not 
in accordance with the budget act, budgetary resolution or financial plan or 
exceeding the scope of these acts or in violation of the provisions regarding the 
individual types of expenses. In this case – in accordance with Article 31 (1) of 
the Act – penalties for violating the discipline are: 1) warning; 2) reprimand; 3) 
financial penalty; 4) a ban on performing functions related to the disposal of 
public funds. The same behavior can also be considered a crime of exceeding 
the powers under Article 231 the Criminal Code if it is performed by a public 
official who exceeds his or her rights or fails to fulfill his / her duties, thereby 
acts to the detriment of the public interest. In extreme cases, this deed can be 
classified as a crime of abuse of trust under Article 296 of the Criminal Code, if 
the employee being obliged under the provisions of the Act, the decision of the 
competent authority or contract to deal with property or business activities of 
a natural or legal person or an organizational unit without legal personality, by 
abusing his/ her powers or failing to fulfill his/ her duty causes its significant 
material loss18. The punishment provided by the legislator for committing these 
acts is a penalty of imprisonment up to 10 years. The assessment of whether the 
conditions of Article 231 or Article 296 of the Criminal Code belongs to law 
enforcement agencies. The role of residents suspecting committing the above-
described crimes is to submit an appropriate notification. It is obvious that the 
17 Act of December 17, 2004 on liability for violation of public finance discipline, Journal of Laws of 2017 item 
1311.
18 For further details see S. Huczek, Odpowiedzialność karna a działalność jednostek samorządu terytorialnego 

– wybrane zagadnienia, Biuletyn Informacyjny No. 1 (47) 2005 Regionalnej Izby Obrachunkowej w Bydgoszczy, 
http://www.bip.bydgoszcz.rio.gov.pl/?p=document&action=show&id=382&bar_id=549, [accesss: 24.09.2017].
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end of the current term of office the proceedings will certainly not be concluded 
in this case, and therefore the incumbent head of commune will not lose his/ her 
seat anyway. However, if in the upcoming elections he/ she managed to take 
office again and during this new term of office he/ she would be convicted of acts 
committed during the election campaign, his/ her current mandate would expire 
due to the loss of passive electoral law as a result of the release a valid criminal 
conviction for imprisonment for an intentional crime prosecuted by public 
prosecution or intentional fiscal offense (Article 492 (1) (4) in conjunction with 
Article 11 (2) (1) (b)). Thus, in the next term of office he/ she may be painfully 
affected by the effects of illegal activity in the elapsed election campaign.

However, proving the fulfillment of the features defining these kinds of crimes 
is in practice extremely difficult, and often despite the fact that everyone knows 
what the truth was all about, the person committing this type of behavior will not 
be responsible. It is necessary to express a clear and unambiguous demonstration 
of his/ her real intentions to hold them accountable.

EFFECTS OF VIOLATION OF THE PROVISIONS  
OF THE ACT ON SELF-GOVERNMENT EMPLOYEES  
BY EMPLOYEES INVOLVING IN LOCAL ELECTION 
CAMPAIGN      

As mentioned in the introduction, many of the behaviors described above 
may often violate the same provisions of the Act on self-government employees. 
Therefore, in the text discussing particular issues related to the involvement of 
self-government employees in the local election campaign, only the indication 
of violation of some provisions of professional pragmatics was shown in this 
case. However, due to the fact that it sometimes happens that the same deed 
can simultaneously qualify as a violation of a completely different legal act, 
discussing the given issue the author immediately analyzed the effects of such an 
infringement. At this point, however, one should finally look at what results from 
the various forms of self-government involvement in the local election campaign 
from the perspective of the Act on self-government employees (ASGE). However, 
due to differences between employees employed under a contract of employment 
and appointment and employees hired on the basis of an election, this should be 
done separately in relation to these two groups of employees.

EMPLOYEES EMPLOYED UNDER A CONTRACT  
OF EMPLOYMENT AND APPOINTMENT    

Starting from the first group, it should be pointed out that the breach of duties 
set out in Article 24 (1) and Article 24 (2) points 2 and 6 of the ASGE consti-
tutes a justified reason for terminating the employment contract (an appeal fol-
lowing such termination, in accordance with Article 70 § 2 of the Labor Code). 
However, whether the employer, or more strictly – in accordance with Article 7 
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of the ASGE who acts on their behalf in the field of labor law – the head of the 
commune, district governor or marshal, decides to terminate the employment 
relationship with the employee because of this, depends on his/ her recognition. 
The very determination of whether any of these obligations has been breached 
at all is extremely questionable. The use of such phrases as ‘conscientiously’, 

‘carefully’ or ‘dignity’ always leaves a huge margin of freedom. In principle, in 
each case one would be able to defend both the claim that the given behavior 
violated the obligations under Article 24 of the ASGE or not violated them. Thus, 
at the outset much depends on the attitude of the office manager representing 
the employer. Certainly in a situation where the activities of a self-government 
employee are related to the election campaign of that manager, or even his/ her 
own, but in circumstances favorable to this manager (when e. g. a commune head 
does not want to try once again for governance, or sees in the employee his or her 
successor, or if an employee from the same electoral committee is running for  
a councilor) acting on behalf of the employer will not take advantage of this op-
tion. If, however, this employee was the candidate of the head of the commune, 
district governor or the marshal or even just agitated for him/ her, you can expect 
with a much higher probability the employer’s termination of the employee’s 
contract (dismissal).

However, the situation is slightly different when the employee breaches the 
established Article 30 of the ASGE. According to Article 30 (2) of the ASGE in 
the event of a breach of such a prohibition by a self-government employee, it is 
obligatory to immediately terminate the employment agreement with him/ her, 
without notice in accordance with Article 52 § 2 and 3 of the Labor Code or 
dismiss him/ her from office. And that means that the content of this provision 
(more precisely the phrase ‘or dismiss from office’) reinforces the assumption 
adopted earlier in this study, that this prohibition relating to employees employed 
in an clerical position, including a senior post, includes not only those employees 
employed under a contract of employment, who occupy positions specified in the 
ordinance as clerical, including senior clerks, but also the employees employed 
on the basis of appointment (deputy head of the commune and treasurers of all 
self-government units)19, despite the fact that they were not classified as such 
positions in the regulation20. Otherwise, an order to dismiss an employee from a 
position that only refers to appointed employees would be unnecessary21 (Article 
30 (2) of the ASGE). For employees hired on the basis of an employment contract, 
an obligation to terminate the employment agreement without notice would suf-
fice.

19 And since posts filled by appointment are classified as clerical or senior clerical positions, in the same way we 
can include the posts filled by election, , however, the order to dismiss the employee referred to in Article 30 (2) 
ASCE does not apply to employees by election, which I will come back to later. 
20 A different position in this matter is taken by S. Płażek - see S. Płażek, Commentary to Article 30 ASGE, thesis 
2 and 9 ...
21 It is true that one can also dismiss an employee employed on election only through the entity that previously 
elected that employee. Moreover, the order to dismiss the employee referred to in Article 30 (2) ASGE is directed 
to the employer. I will return to this issue later in the study.
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Returning however to the very breach of the prohibition referred to in Article 
30 (1)of the ASGEit should be pointed out that the evaluation of this- as in rela-
tion to Article 24 of the ASGE- is done by the employer himself/ herself, which 
is not an easy task. The phrase ‘activities contrary to the obligations arising from 
the Act’ used in Article 30 (1) of the ASGE is very general and may be interpret-
ed differently by different people. In the case of violation of obligations under 
Article 24 of the ASGE the legislator does not oblige the employer to terminate 
the employment agreement, and in the case of breaking the prohibition specified 
in Article 30 (1) of the ASGE the legislator does. In this case, the employee’s be-
havior should be evaluated with great precision. Therefore, it is necessary to take 
into account all circumstances, the duration of such activities, their frequency, 
but first of all to examine whether a given person has personally violated this 
prohibition. The information that e.g. a candidate employee put new entries on 
Facebook during the working hours is not sufficient. This kind of event does 
not mean that the entries were made by the employee himself/ herself. It could 
have been done by anyone else – e.g. spouse or other family member, electoral 
representative, or any other person dealing with agitation for his/ her benefit. 
This is an activity that can be done remotely and not necessarily in person. The 
employer, in order to apply Article 30 (2) of the ASGE legitimately and lawfully 
would have to determine exactly that the entries were actually made by the em-
ployee personally at the time he/ she was at work. It is also important to deter-
mine the frequency of such behaviors and their possible period of time. It should 
be remembered that each employee is entitled to an already mentioned break of 
15 minutes, which he/ she can use in any way. Therefore, if it is a short entry, 
appearing extremely rarely during office hours, it will be difficult for employ-
ers to demonstrate that the employee thus detached himself/ herself from work, 
neglected his/ her duties as an employee, thereby violating the norm of Article 
30 (1) of the ASGE. Obviously, if the head of the commune, district governor or 
marshal who represents the employer is the employee’s counter-candidate or the 
person’s for whom he/ she agitates, then the assessment made by him/ her will 
certainly be subjective. But in the event of an unlawful termination of employ-
ment, the employee has the right of defense. Then an objective assessment of 
these circumstances should be made by an independent court if the employee 
brings a relevant action.

On the other hand, the situation will be completely different when the em-
ployee ‘hangs’ on the Internet for many hours, conducts continuous telephone 
calls related to his/ her election campaign, receives visitors during working hours 
and at work, then there is no doubt that there are grounds for applying the con-
sequences envisaged in Article 30 (2) of the ASGE. Obviously, if an employee 
undertakes all of these activities as part of the election campaign of the acting 
head of the commune, district governor or marshal, either voluntarily or within 
the of the ‘official orders’ described above, then he or she will certainly not be 
interested in terminating the employment relationship with such an employee, 
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despite his/ her obligation. In such cases, it will probably be explained by the 
fact that in his/ her opinion there was no violation of the prohibition specified in 
Article 30 (1) of the ASGE. 

What then can the local community do indignant with the conduct of the 
employee, who in their opinion wastes the taxes they pay, because in working 
hours instead of performing the tasks and responsibilities entrusted to him, he/ 
she deals with something completely different? In principle, when it comes to 
the possibility of residents’ influence on the continuation of employment of such 
an employee, the only way is to inform the head of the office about their obser-
vations. If the latter does not react, then the local community can hold such an 
employee accountable for the actions taken by him/ her only in the next election, 
without giving their voice to him/ her – if he/ she is a candidate at all. If however, 
his/ her actions were connected with someone else’s campaign, then the residents 
will not vote in the election for the candidate for whom this employee was ac-
tive (it will most likely be the office of the commune head, district governor or 
marshal who has not responded to the residents’ signals). The situation is similar 
when the employee violates the obligations under Article 24of the ASGE. 

When it comes to issuing work orders not related to work by employees hired 
on the basis of appointment or employment contract such behavior can also be 
assessed as the reason for  justifying termination of employment relationship 
with notice. But as in both cases described above, everything will depend on the 
role of the head of the commune, district governor or marshal acting on behalf of 
the employer. In addition, in special circumstances – as mentioned earlier – they 
can also be qualified as mobbing. Admittedly, regardless of the perpetrator, the 
responsibility for the occurrence of mobbing always rests on the employer, be-
cause it is his/her obligation to counter mobbing. The sanction for the supervisor 
who showssuch behavior to the subordinate under the guise of a ‘business order’ 
will be the termination of the employment contract or the dismissal.

In conclusion, one more issue needs to be addressed. The employee’s actions 
taken as part of his/ her election campaign or someone else’s when the oppos-
ing candidate is the commune head, district governor or marshal, apart from the 
fact that they may violate the legislator’s various obligations or prohibitions may 
also be assessed in terms of the loss of employer’s trust, which in turn may be 
a legitimate reason for terminating the employment relationship. In particular, 
this applies to the closest associates of the commune head, district governor or 
marshal - for example, the secretary. As the Supreme Court rightly observed in 
the judgment of February 7, 201322 the secretary is one of the highest positions 
in the organizational structure of the office. Therefore, referring to the earlier 
verdict of the Full Courtof the Labor and Social Insurance Chamber of 27 June 
1985 (thesis V)23, the Supreme Court emphasized that it was justified to apply 
stricter assessment criteria to employees in senior and independent positions. 
22 Judgment of the Supreme Court of February, 7 2013; III PK 25/2012, LexPolonica no. 5794633.
23 Decision of Full Court of the Labor and Social Insurance Chamber of the Supreme Court of June, 27 1985;., III 
PZP 10/85, OSNCP 1985, no. 11, item 164.
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The secretary is a direct subordinate of the commune head, to whom, pursuant 
to Article 33 (4) of the ASGE specific municipal matters may be entrusted. In 
addition, pursuant to Article 5 (4) of the Self- Government Law (SGL)2� the com-
mune head may authorize him/ her to carry out tasks on their behalf, in particu-
lar in the field of ensuring proper organization of the office work and pursuing 
the policy of human resources management. The possibility of commissioning 
these tasks is undoubtedly dependent on the supervisor’s full confidence in their 
proper performance by the subordinate.

With regard to the secretary, one could also wonder whether he/ she also did 
not violate the prohibition of established Article (5) of the ASGE prohibiting this 
group of employees from forming political parties and belonging to them. From 
the literal wording of this provision, it is only forbidden to create and belong to 
such a party, and the action for the election campaign of a candidate, even a party 
member, is not. Meanwhile, the justification for the draft law on local self-gov-
ernment employees shows that the legislator establishing a prohibition referred 
to in Article 5 (5) of the ASGE wanted the persons occupying this position to 
be apolitical, and this is a much broader concept than the one apparent from the 
literal wording of this provision. Therefore, in practice, the general requirement 
of apolitical nature on the part of the secretary is loudly spoken. However, the 
Supreme Court, in its judgment of February 7, 2013 already held that even can-
didacy in the local party elections, but as an independent candidate, does not 
constitute a violation of Article 5 (5) of ASGE although there is no doubt that in 
this case we are not dealing with apolitical nature. Thus, it seems that, however, 
the judicature stands for the narrow (literal) interpretation of the prohibition of 
the established Article 5 (5) of ASGE. However, it is difficult not to recognize 
that engaging in politics, even local and participating in the election campaign 
for ‘opponents’ (including your own), the community head may be assessed in 
terms of losingtrust.

EMPLOYEES HIRED ON THE BASIS OF AN ELECTION 
As for holding self-government employees hired on the basis of anelectio-

naccountable for various actions undertaken as part of the election campaign 
the matter is much more complicated. If the violation of any of the obligations 
specified in Article 24 or in Article 25 of ASGE justifies the termination of the 
employment contract by the employer (dismissal of the appointed employee) and 
violation of the prohibition of the established Article 30 of ASGE obliges the 
employer to an obligatory termination of the contract (dismissal of the appointed 
employee) without notice, these circumstances do not entitle the employer to 
apply any sanctions to employees hired on the basis of election. It is true that in 
Article 30 (2) ASGE there is even a reference to the need to dismiss an employee 
violating the prohibition laid down in Article 30 (1) ASGE. This dismissal is 
2� The Act of March, 8 1990 on Self-Government Law, Journal of Law of 2016, item 446 as amended; hereinafter 
referred to as: SGL. 



ANNUALS OF THE ADMINISTRATION AND LAW232

referred to an employee hired on the basis of an election, only that the obligation 
contained in this provision is addressed to the employer. However, the employer 
is not entitled to dismiss the employee hired on the basis of an election. This can 
only be done only by the entity that previously elected him/her. The employment 
on the basis of an election is a consequence of a previously made act of election, 
if this election makes it compulsory to perform work as an employee (Article 73 
(1) Labor Code). Therefore, the commune head chosen through direct election 
can only be dismissed by the local community through a referendum, not the 
employer. However, this dismissal although it would not have been effected by 
the employer, would lead to the dissolution of the employment relationship with 
the commune head, in accordance with Article 73 § 2 of Labor Code where it 
is resolved with the expiration of the mandate. However, in Article 492 § 1 of 
the Election Code the dismissal of the commune head in the referendum was in-
cluded in the circumstances resulting in such expiration. But the dismissal is the 
result of a sovereign decision of the local community and no one can impose his/
her unconditional obligation to do so. Of course, the reason for the referendum 
may be both the violation of any of the obligations specified in Article 24 or Ar-
ticle 25 of ASGE as well as the prohibition established in Article 30 (1) of ASGE 
but also any other manifestation of dissatisfaction with the work of the commune 
head. However, since the election campaign starts at the earliest 4 months before 
the election day, the dismissal of the commune head on the initiative of residents 
is out of the question at all, because according to Article 5 (2) of the Act on the 
local referendum25, the residents’ motion regarding a referendum concerning the 
dismissal of the commune head, may be submitted no later than eight months 
before the end of his/her term. Therefore, it will not be possible to make him/her 
accountable for actions taken during the election campaign. It would only be pos-
sible if these behaviors were committed much earlier before the date on which 
the Prime Minister issued a regulation regarding the date of elections.

In relation to management board members, the case is somewhat different. 
The members of the poviat’s or province’s management come from the elections 
made by the poviat council/ local parliament (sejmik). This is called indirect 
election therefore, no provision prescribes that the members of the management 
board at the time of their election acquire a mandate, which is a kind of power 
of attorney granted by the public during direct elections. In addition, the mere 
fact of electing them does not always mean that they will be hired on the basis of 
an employment relationship based on election. It depends on whether the poviat 
/ voivodship statute provides such an effect (Article 4 (1) (1a) and (1b) of ASGE). 
If however, an elected member of the management board becomes a self-govern-
ment employee hired on the basis of an election, it may raise doubts about the 
termination of employment relationship, since pursuant to Article 73 § 2 of the 
Labor Code the employment relationship based on an election is resolved with 
the expiration of the mandate, which board members do not acquire after all.
25 Act of 15 September 2000 on local referendum, Journal of Laws of 2016, item 400.



MAGDALENA GURDEK, EFFECTS OF INVOLVEMENT OF SELF-GOVERNMENT... 233

It is true that the poviat council (sejmik) may pursuant to Article 31 (1) and 
(5) of the Poviat Self-Government Act26 (Article 37 (1) and (5) of the Voivodship 
Self-Government Act (VSG)27) dismiss a member of the board during the term of 
office for which he/she has been elected, although they may do so for any reason; 
however this dismissal was not (because it could not be) qualified as a condition 
of expiry of the mandate.The mere violation of Article 24, 25 or also 30 (1) of the 
ASGE however, is a sufficient reason to take an appropriate resolution. Therefore, 
although the dismissal of a member of the management board does not result in 
the expiration of the mandate, it should probably be assumed that, analogously to 
the dismissal of the commune head it entails the dissolution of the employment 
relationship on the basis of an election. However, the dismissal itself is a sover-
eign decision of the members of the poviat council (sejmik) taken in the form of 
a resolution, and no one can impose the obligation to adopt such a resolution. It 
should be remembered that only the district governor and the marshal are elected 
fully by the legislative body of the given unit. The other members are already 
elected at the request of the elected district governor or marshal. As a result, the 
dismissal of the district governor or marshal itself is tantamount to the dismissal 
of the entire board (Article 31 (4) of the PSG, Article 37 (4) of the VSG. Therefore, 
dismissal of the chairman of the board of directors for violation of Article 24, 25 
and 30 (1) of the ASGE will result in the dismissal of the whole board. Therefore, 
those who have not acted against the law in force will also lose their jobs.

Additionally,  in this case, as in the case of the referendum regarding the dis-
missal of the commune head, the legislator also introduced some time restrictions, 
but of a slightly different kind and only in relation to the dismissal of the district 
governor or marshal. According to Article 31 (3) of the PSG (Article 37 (3) of the 
VSG) vote on the district governor’s dismissal (or marshal’s) is conducted by the po-
viat council (sejmik) after hearing the opinion of the audit commission at the next 
session after the request for dismissal, but not earlier than after 1 month from the 
date of the submission of the motion. If the motion to dismiss the district governor 
(marshal) has not obtained the required majority of votes, a subsequent motion may 
be filed no earlier than after 6 months from the previous vote. As can be seen, it 
may happen that either the council (sejmik) before the expiration of its term cannot 
make a resolution (when only one month remains until the end of the term), or due 
to the recently filed ineffective motion to dismiss the district governor (marshal), 
this time they will have their hands tied due to too short passage of time (less than 
6 months). In relation to other members of the management board, the legislator did 
not introduce any time limits as to the possibility of requesting their dismissal.

A resolution on this matter may be adopted by the council (sejmik) on the 
justified request of the district governor (marshal) by a simple majority of votes 
in the presence of at least half of the statutory composition of the council (sejmik), 
by secret ballot (Article 31 (5) of the PSG and article 37 (5)of the VSG).
26 Act of 5 June 1998 on poviat self-government. Journal of Laws, of 2016, item 814 as amended, hereinafter 
referred to as PSG.
27 Act of 5 June 1998 PSG, Journey of Laws of 2016, item 814 as amended, hereinafter called PSG. 
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However, in relation to employees hired under a contract of employment, the 
reason justifying the termination of a contract of employment or termination 
without notice must be real and specific, and will be subject to review by the 
court if the employee brings an action in this case the reason for initiating a ref-
erendum regarding the dismissal of the commune head, or the motion to adopt a 
resolution to dismiss the board or just a member of the management board does 
not have to meet these conditions. In this case, the reason for dismissal of the 
commune head or board member is subject only to the assessment made by the 
voting society or the poviat council adopting the resolution. The dismissed em-
ployee is not entitled to any protection – he/she cannot challenge the legitimacy 
of holding a referendum or adopting a resolution by the council (sejmik). There-
fore, he/she cannot count on the court to make an objective assessment of his/her 
actions that have been the reason for the dismissal.

The reason for dismissal of a commune head, district governor or marshal 
may also be a failure to react to the actions of other employees who by their be-
havior during the election campaign violate the obligations arising from Article 
24 and Article 30 (1) of ASGE, or they issue ‘official orders’ to their subordinates 
regarding activities carried out as part of their campaign or even mobbing. Of 
course, such behavior of the office manager is usually the result of the fact that 
these employees do it for his/her election campaign, or for another person whose 
candidacy he/she supports.

Concluding the deliberations on the effects of engaging self-government em-
ployees hired on the basis of an election in a local election campaign, one should 
also indicate the possibility of dismissing them under the regime of supervi-
sion. According to Article 96 (2) of the Act on community self-government if 
the commune head commits a repeated violation of the Constitution or statutes, 
the voivode calls him to cease the violations, and if the summons does not have 
effect, he applies to the Prime Minister to dismiss the head of the commune. In 
the case of the commune head’s dismissal, the Prime Minister, at the request of 
the minister competent for public administration, shall designate a person who 
until the new election for the commune head  performs his/her function. Thus, if 
the commune head despite the statutory obligation to terminate the employment 
relationship with an employee who by his/her conduct violates the prohibition 
established by Article 30 (1) ASGE, does not do this, or violates this prohibition 
himself/herself or the obligations specified in Article 24 or in Article 25 of the 
ASGE or any other provisions including the Penal Code, the Prime Minister is 
entitled to dismiss him/her under supervision regime. The Voivode preliminarily 
assesses such actions of the commune head and later the Prime Minister himself/
herself making the final decision on dismissal. However, due to the short period 
of the election campaign from 3 to a maximum of 4 months, there is a high prob-
ability that also in this case the procedure will not be carried out due to the pas-
sage of time. However, even if the current head of the commune was re-elected, it 
will no longer be possible to apply a supervisory measure to him/her in the next 
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term holding him/her accountable for the actions taken in the previous term. The 
supervision measure, in contrast to a valid criminal judgment is closely related 
to the period in which acting as a body it committed a repeated violation of the 
Constitution or statutes. A valid judgment, on the other hand, constitutes the 
premise of losing the passive electoral law and thus the expiration of the mandate 
which is exercised at the moment when the verdict became valid.

In relation to the poviat or voivodship management, the legislator provided 
the same means of supervision but the procedure for its application is slightly 
different. According to Article 83 (2) of the PSG and Article 84 of the VSG if 
a the poviat or province management commits a repeated violation of the Con-
stitution, the voivode calls on the poviat council / sejmik to apply the necessary 
measuresand if the call does not take effect- through the minister competent 
for public administration- requests the President of the Council of Ministers to 
dissolve the poviat / voivodeship management board. In the event of dissolution 
of the management board, until the election of a new board, the function of the 
board is performed by a person appointed by the Prime Minister. However, the 
application of this measure is only possible if the board (and therefore the entire 
collective body) commits a violation of the Constitution or statutes. Therefore, in 
the case of acting in violation of the law by one member of the board (especially 
the district governor or marshal acting on behalf of the employer) who engages 
in the election campaign, there are no grounds for using this measure.

cONcLUSION 
Concluding the considerations, it should be stated that if self-government em-

ployees let various types of behavior related to the involvement in a local election 
campaign, the least exposed to any sanctions are employees hired on the basis of 
an election, in particular acting as the commune head. Therefore, in practice they 
most often commit violations mentioned above, practically without any liability. 
The reason for this is also the fact that they are more likely to be candidates in 
the upcoming elections than other self-government employees. Therefore, the 
only way to account for such activities is the conscious and prudent participation 
of the local community in the upcoming elections. If the residents did not like 
the self-government employees’ previous behavior, they should consider this by 
casting their vote on the candidate of their choice. Likewise, they should act in 
relation to other candidates who are employees of the city office on the basis of 
an appointment or contract of employment.
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summary: In local elections, many local government employees are involved in the 
election campaign. Unfortunately, they often violate the principles of ethics, human 
honesty, and even the applicable law. In this report, therefore the author, after a brief 
presentation of the various types of behavior of self-government employees that can be 
dealt with in the fight for local authority and indication of the provisions to which the 
behavior may conduct, analyzes the possible effects of such violation.

Key words: involvement, self-government employees, election campaign, consequences 
of the violation, duties of a self-government employee, self-government elections, power 
struggle for power, official orders.

SKUTKI ANGAżOWANIA SIĘ PRACOWNIKÓW 
SAMORZĄDOWYCH W LOKALNĄ KAMPANIĘ WYBORCZĄ 

streszczenie: W wyborach lokalnych wielu pracowników samorządowych angażuje się 
w kampanię wyborczą. Niestety niejednokrotnie naruszają oni przy tym zasady etyki, 
ludzkiej uczciwości, a nawet zdarza się, że i obowiązujące prawo. W związku z tym  
w niniejszym opracowaniu Autorka po krótkim przedstawieniu różnego rodzaju zacho-
wań pracowników samorządowych z jakimi można mieć do czynienia w walce o władzę 
lokalną i wskazaniu przepisów do naruszenia których może prowadzić określone zacho-
wanie, poddaje analizie ewentualne skutki takiego naruszenia.

słowa kluczowe: angażowanie się, pracownicy samorządowi, kampania wyborcza, 
skutki naruszenia, obowiązki pracownika samorządowego, wybory samorządowe, wal-
ka o władzę, polecenia służbowe. 
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SELECTED PROBLEMS OF DISCIPLINARY  
PROCEEDINGS IN THE CASES OF BORDER GUARD 
OFFICERS IN THE PERSPECTIVE OF STANDARDS 

OF HUMAN RIGHTS
Due to the importance of the tasks of the Border Guard, it is worth taking up 

the subject of the disciplinary status of its officers. The subject of the analysis in 
this study will be disciplinary proceedings from the perspective of human rights 
standards. This study will be of contributing nature due to the editorial limits.  
I will focus my attention on the fundamental issues from the point of view of hu-
man rights, especially of certain procedural standards.

CHARACTERISTICS OF DISCIPLINARY PROCEEDINGS 
OF BORDER GUARD OFFICERS.

I will start my discussion with presenting the sources of law in the discipli-
nary proceedings of Border Guard officers. From the perspective of the consti-
tutional hierarchy of sources of law1, it is impossible not to indicate the norms of 
the Basic Law applicable to the subject matter. In the first place one can refer to 
Article 2 constituting the rule of law. This clause should be interpreted, as indi-
cated by the case law of the Constitutional Tribunal, as ‘a collective expression of 
∗ PhD, The Department of Criminal and Executive Law, the Jagiellonian University. 
1 See M. Haczkowska (in:) M. Haczkowska (ed.), R. Balicki, M. Bartoszewicz, K. Complak, A. Ławniczak,  
M. Masternak-Kubiak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warsaw 2014, LEX/el.
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rules and principles that, although not included in the written text of the Consti-
tution, immanently result from the axiology and the essence of a democratic state 
of law’2. The position expressed in this way is of particular importance from the 
perspective of procedural fairness standards. They also do not result explicitly 
from specific legal norms. At this point one should also pay attention to Article 
31 (3) of the Constitution stating the principle of proportionality. According to the 
view adopted in the doctrine, this norm obliges the legislator to apply normative 
measures that are not only purposeful, and thus allow to achieve the desired state, 
while not placing excessive burdens over those that are necessary to achieve the 
goal3. From the perspective of the detained officer, a directive formulated in the 
Constitutional Tribunal’s judgment seems to be particularly important: ‘if the 
aim of legal regulation can be achieved by two means, one of which aggravates 
the legal situation of the entity to a greater extent than the other, then it is better 
to choose the more beneficial one for the entity’�. On the basis of the presented 
issue, it is worth recalling the so-called the principle of a friendly interpretation 
of the provisions on civil rights and freedoms5, which can also be used in the case 
of disciplinary proceedings by officers of the Border Guard. 

By definition, a central place in the matter of sources of disciplinary proceed-
ings falls under the Border Guard Act6, which can no doubt be classified as serv-
ice pragmatics, according to the literature it is the status of persons employed in 
one of the specialized departments of public service7. The act can be defined as 
a comprehensive act in the subject area. It lacks complementarity, as evidenced 
by the norms regulating the course of disciplinary proceedings. Therefore, in 
Chapter 14 devoted to criminal and disciplinary liability of Border Guard offic-
ers, there are several types of referrals:

– of a special nature – reference to the Penal Code (Article 143a of the Border 
Guard Act) stating the definition of an order and committing acts prohibited 
by a soldier;

– of a special nature – reference to the Code of Conduct in offense cases (Ar-
ticle 138 (6) of the Border Guard Act);

– of a special nature – reference to the Code of Criminal Procedure (Article 
136c (1) of the Border Guard Act) – which is an empty standard due to the 
repeal of the provision to which reference has been made.

The Regulation of the Minister of Internal Affairs and Administration of 28 
June 2002 on conducting disciplinary proceedings against Border Guard officers 
should be indicated as the main source of law in the disciplinary proceedings of 
Border Guard officers8. It has, like any legal regulation in the legal order, executive 
2 See sentence of theConstitutional Tribunal of 21 June 2005., P 25/02, OTK-A 2005, no 6, item 65.
3 See S. Wronkowska, Zarys koncepcji państwa prawnego w literaturze politycznej i prawnej (in: ) Polskie 
dyskusje o państwie prawa, ed. D. Wronkowska, Warsaw 1995, p. 74 and following 
� See sentence of constitutional Tribnal of  31 January 1996., K 9/95, OTK 1996, no 1, item 2.
5 See L. Morawski, Zasady wykładni prawa, Toruń 2010, pp. 137-138.
6 Act of 12 October 1990 on Border Guard, i. e. Journal of Laws of 2016, item 1643.
7 Act of 12 October 1990 on Border Guard, i. e. Journal of Laws of 2016, item 1643.
8 Regulation of the Minister of Internal Affairs and Administration of 28 June 2002 on conducting disciplinary 
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character9; it was issued on the basis of Article 136b (6) of the Border Guard Act. 
Both in terms of material and personal matter, it corresponds to the scope of the 
statutory delegation. At this point it should be noted that the Regulation establishes 
a subsequent reference (§ 42) – to the Code of Administrative Procedure.

They can be described as general, due to the fact that the premise for its 
application is failure to regulate the matter in the Regulation. This should be 
treated as the existence of an objective legal loophole. It is worth emphasizing 
that the application of the Code of Administrative Procedure standards is only of 
a subsidiary nature, in the sense that before them in the first place universal in-
terpretation rules10should be applied that allow eliminating interpretation doubts. 
Analyzing the referrals and statutory delegations included in the Border Guard 
Act, it is impossible to omit those addressed to the Commander in Chief of the 
Border Guard stating the order concerning the Rules of professional conduct of 
officers of the Border Guard11. Thus, it is a legal act which, like the regulation, 
does not have an intrinsic character12.

An issue requiring an analysis and related disciplinary proceedings of offic-
ers of the Border Guard is the issue of branch affiliation of the norms regulating 
them. In particular, the problem arises whether they belong to criminal proceed-
ings (criminal procedural law) or more administrative proceedings or perhaps 
administrative law. It should be borne in mind that normative phenomena occur-
ring at the border of several areas of law13 can be variously classified according 
to the adopted criteria14.

The first priority is to consider whether the standards governing the disci-
plinary proceedings of Border Guard officers can be included in the study of 
criminal procedural law. According to the classical definition of criminal proce-
dure adopted in the doctrine15, it does not include disciplinary procedures, as it 
deals with criminal liability issues16. However, this does not exclude the fact that 
selected aspects of disciplinary proceedings cannot be the subject of dogmatic 
research on the part of the representatives of the criminal procedural law (eg. the 
principle in dubio pro reo). What is more, some institutions of both procedures 

proceedings against officers of the Border Guard, Journal of Laws of 2002, No. 118, item 1015 as amended, here-
inafter referred to as the Regulation.
9 See M. Haczkowska (in: ) M. Haczkowska (ed.), R. Balicki, M. Bartoszewicz, K. Complak, A. Ławniczak,  
M. Masternak-Kubiak, Konstytucja Rzeczypospolitej..., op. cit.
10 See M. Zieliński, Wykładnia prawa. Zasady. Reguły. Wskazówki, Warsaw 2002, passim.
11 Regulation No. 11 of the Commander-in-Chief of the Border Guard of March 20, 2003 regarding the Rules of 
professional conduct of officers of the Border Guard, (Journal of Laws of KGSG (Polish Border Guard) of 13 May 
2003).
12 See M. Haczkowska (in: ) M. Haczkowska red.), R. Balicki, M. Bartoszewicz, K. Complak, A. Ławniczak,  
M. Masternak-Kubiak, Konstytucja Rzeczypospolitej..., op. cit. 
13 See W. Gromski, Kryteria klasyfikacji dyscyplin naukowych w prawoznawstwie. Kilka uwag na przykładzie 
nauki prawa karnego wykonawczego (in: ) Prawo karne wykonawcze w systemie nauk kryminologicznych, ed.  
T. Kalisz, Wrocław 2011, p. 309 and following.
14 See W. Gromski, Kryteria klasyfikacji dyscyplin naukowych w prawoznawstwie. Kilka uwag na przykładzie 
nauki prawa karnego wykonawczego (in: ) Prawo karne wykonawcze w systemie nauk kryminologicznych, red.  
T. Kalisz, Wrocław 2011, p. 309 iandfollowing. 
15 See S. Waltoś, P. Hofmański, Proces karny. Zarys systemu, Warsaw 2013, p. 21. 
16 See S. Waltoś, P. Hofmański, Proces karny. Zarys systemu, Warsaw 2013, p. 21. 
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contain similar normative mechanisms17. This is also referred to in the Act on the 
Border Guard referring to the Code of Conduct in misdemeanor cases.

Another branch of law through the prism of which one should analyze the 
affiliation of standards devoted to disciplinary proceedings of officers of the 
Border Guard is administrative proceedings. It is worth noting at the outset that 
it also covers separate proceedings, in which the provisions of the Administrative 
Procedure Code find a subsidiary application18. As indicated by the analyses 
made previously, selected standards of administrative proceedings may find 
a complementary application in the proceedings. It can be concluded that the 
analyzed issues may also be the object of interest in the science of administrative 
proceedings19. At this point, it should also be emphasized that the employment of 
Border Guard officers is de legelata administrative and legal in nature20.

When considering the branch classification of the disciplinary proceedings 
in question, the administrative law should be taken into account. The doctrine 
indicates its role as ‘a kind of coordinator and stimulator of human behavior in 
organized – subject to public administration – human communities’21. According 
to the well-established view22, this is an area of law of which ‘norms establishing 
mutual rights and obligations of public administration bodies and entities within 
that administration’.The standards regulating the status of Border Guard offic-
ers directly implement the reference range referred to. By referring it directly to 
the institution of disciplinary proceedings of officers, the area of mutual rights 
and duties of administrative bodies (e.g. the Commander-in-Chief of the Border 
Guard in relation to the commanders of the Border Guard units) is de legelata 
completed; as well as entities located inside this administration (e.g. accused).

Summing up the considerations regarding the affiliation of branch discipli-
nary proceedings in matters of Border Guard officers, it is legitimate to state that 
they can be the object of analysis of various legal disciplines. Therefore, the sub-
ject matter is interdisciplinary and constitutes a kind of research condominium 
for the three areas of law presented.

17 See D. Kaczorkiewicz, Instytucje prawa karnego w postępowaniach dyscyplinarnych (in: ) Węzłowe problemy 
procesu karnego, ed. P. Hofmański, Warsaw 2010, p. 366 and following.
18 See T. Woś (in: ) Postępowanie administracyjne, ed. T. Woś, Warsaw 2013, pp. 84-85 and J. Borkowski,  
A. Krawczyk (in: ) B. Adamiak, J. Borkowski, A. Krawczyk, A. Skoczylas, Prawo procesowe administracyjne, 
ed. R. Hauser, Z. Niewiadomski, A. Wróbel, System Prawa Administracyjnego, vol. 9, Warsaw 2014, p. 89 and 
following.
19 See S. Pieprzny, E. Ura, Formacje mundurowe w systemie administracji publicznej (in: ) Służby i formacje 
mundurowe w systemie bezpieczeństwa wewnętrznego Rzeczypospolitej Polskiej, ed. E. Ura, S. Pieprzny, Rzeszów 
2010, p. 17 and following.
20 See M.A. Liwo, Status służb mundurowych i funkcjonariuszy w nich zatrudnionych, Warszaw 2012, passim 
and T. Kuczynìski, E. Mazurczak-Jasinìska, J. Stelina, Stosunek służbowy (in:) System prawa administracyjnego. 
Vol. 11, Warsaw 2011, passim.
21 Z Duiewska (in: ) Prawo administracyjne materialne: pojęcia, instytucje, zasady w teorii i orzecznictwie, ed. 
B. Jaworska-Dębska, Warsaw 2013, p. 29.
22 See Z Duiewska (in: ) Prawo administracyjne materialne: pojęcia,..., op. cit., p. 32.



BEATA BARAN, SELECTED PROBLEMS OF DISCIPLINARY PROCEEDINGS IN... 2�3

SOURCES OF HUMAN RIGHTS IN THE DISCIPLINARY 
PROCEEDINGS OF OFFICERS OF THE BORDER GUARD

I will start my discussion with reference to the classical notion introduced 
into the doctrine of law by E. Łętowska, which is about the so-called multicentric 
system of sources of law23. This construction refers to one legal area in which 
there are many equal sources of law that do not establish their hierarchical 
subordination. In my opinion, the main criterion for the delimitation is the 
territorial scope of the standards. In this respect, we can distinguish global and 
continental systems that are simultaneously binding on a given territory at the 
same time being able to intermingle. In the European dimension there are two 
main regional systems – at the subjective level – of the Council of Europe and  
a narrower one- the European Union. Each of them will be taken into consideration 
as part of deliberations on the influence of international human rights standards 
on the disciplinary proceedings of Border Guard officers.

The issue of the application of international law standards should start with 
their distinction in the scope of application. They can be divided into standards 
in the national legal order (hard law2�) and non-binding normative standards (soft 
law25). Soft law norms can be defined as standards paving the way, which over 
time can turn from postulative to universally binding ones. And within hard 
law, one can distinguish those that are self-executing treaties and those that are 
not self-executing treaties. The first ones can be used directly by individuals 
as well as by courts and administrative bodies, also as part of the disciplinary 
proceedings of officers of the Border Guard.

I will begin my deliberations with the basic act for the universal legal order, 
which is the International Covenant on Civil and Political Rights26. For the 
deliberations on the disciplinary proceedings of the Border Guard, the key is 
Article 14 of the ICCPR, in which two areas can be identified. The first one refers 
to the stage of judicial disciplinary proceedings and provides for ‘consideration 
of the case by a competent, independent and impartial court’; and the other area 
covers all stages of the proceedings, also the service and formulates universal 
standards.Amongthesestandards, itisworthdistinguishing:

–	 presumption of innocence,
–	 receiving promptly detailed information in a language that is understandable 

about the nature and cause of the accusation,
–	 having the right time and possibilities to prepare the defense and communi-

cate with the chosen defender, 
–	 hearing or making the prosecution witnesses heard and ensuring the atten-

dance and hearing of defense witnesses  under the same conditions as the 
23 See E. Łętowska, Multicentryczność współczesnego systemu prawa i jej konsekwencje, Państwo i Prawo 2005, 
no. 4, p. 3 and following; A. Kalisz, A. Kustra, Polemika. Wokół problemu multicentryczności systemu prawa, 
Państwo i Prawo 2006, no. 6, p. 85 and following.
2� SeeP. Halestead, Human Rights. Key facts. Key cases, London and New York 2014, p. 9. 
25 SeeP. Halestead, Human Rights. Key facts. Key cases, London and New York 2014, p. 9. 
26 Journal of Laws of 1977 No. 38, item 167, hereinafter referred to as the ICCPR.
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prosecution witnesses,
–	 not forcing to testify against each other or to plead guilty.      
The above-mentioned guarantee mechanisms applicable in accordance with 

the standards of the ICCPR may be ab exemplo applied to the stage of the official 
disciplinary proceedings of Border Guard officers and protect the interests of the 
accused officer27.

Similar guarantees are included in legal acts operating under the European 
continental system. A special place here is taken by the Convention for the Pro-
tection of Human Rights and Fundamental Freedoms28, which Poland ratified 
in 1993. The convention contains a direct reference to the values expressed in 
the Universal Declaration of Human Rights. The doctrine argues that the most 
important European legal act guaranteeing respect for human rights became law 
positivity29 in respect of the rights indicated in the Declaration of 194830. The doc-
trine explicitly indicates that the regulations of the Convention, including Article 6, 
also apply to the so-called disciplinary law31.

Another international legal act that cannot be omitted in the case of the analy-
sis of human rights standards and disciplinary proceedings of Border Guard of-
ficers is the Convention on the prohibition of torture and other cruel, inhuman 
or degrading treatment or punishment32 adopted by the UN General Assembly 
on 10 December 1984, and ratified by Poland on July 26, 1989. Article 3 of the 
Convention is of particular relevance against which lege non distinguente argu-
ments can be applied and thus its interpretation of various repressive proceedings, 
not only judicial ones. According to the position adopted in the Polish doctrine, 
any inhuman treatment is considered degrading and violating human dignity33. 
There is no doubt that these regulations also apply to disciplinary proceedings in 
the cases of Border Guard officers. According to the case law of the European 
Court of Human Rights, the key issue associated with degrading treatment is 
‘creating a sense of fear leading to humiliation and even a physical or mental 
breakdown’3�. In the analyzed area, it is also worth considering the case law of 
the European Court of Human Rights based on Article 6 ECHR. According to 
the literal wording it refers to ‘the accused’. In the case Mikolajov vs. Slovakia35 
the Court pointed out that the term ‘accused’ can be understood as ‘a person 
who has been accused by any body of state authority’. In connection with this 
interpretation, it is impossible not to refer it to the charged officers of the Border 
Guard. It is worth emphasizing that the presented understanding of the concept 
of ‘the accused’ according to the ECHR is possible for an officer of the Border 
27 See B. Baran, Postępowanie dyscyplinarne w sprawach funkcjonariuszy Służby Więziennej, Warsaw 2016, p. 78.
28 Journal of Laws of 1993, No.61, item 284, hereinafter referred as ECHR. 
29 Journal of Laws of 1993, No.61, item 284, hereinafter referred as ECHR. 
30 Journal of Laws of 1993, No.61, item 284, hereinafter referred as ECHR. 
31 Journal of Laws of 1993, No.61, item 284, hereinafter referred as ECHR. 
32 Journal of Laws of 1989, No. 63, item 378 with Annex. 
33 See Z. Hołda (in: ) Kodeks karny wykonawczy ze skorowidzem, Kraków 2006, p. 31.
3� See Z. Hołda (in: ) Kodeks karny wykonawczy ze skorowidzem, Kraków 2006, p. 31.
35 Judgment ECHR of 18 January 2011, ref. no. 4479/03, http://echr.ketse.com/doc/4479.03-en-20110118/, ac-
cess 18 October 2017.
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Guard only from the moment when at the official stage of the proceedings he/ 
she will be informed about issuing a decision to institute disciplinary proceed-
ings, which is immediately served on the charged person36. This means that the 
indicated regulations of the ECHR will apply to the charged officer of the Border 
Guard, in particular37:

–	 promptly receiving detailed information in a language that he/ she under-
stands about the nature and cause of the accusation against him/ her (Article 
6 (3a) of the ECHR),

–	 having sufficient time and possibilities to prepare a defense (Article 6 (3b) of 
the ECHR);

–	 defending himself or herself through a lawyer he/ she has set up, and if he/ 
she does not have sufficient funds to pay for defense costs,  free use of the 
assistance of a legal counsel when it is required by the good (Article 6 (3c) 
of the ECHR);

–	 hearing or making the prosecution witnesses heard and ensuring the atten-
dance and hearing of defense witnesses  under the same conditions as the 
prosecution witnesses (Article 6 (3d) of the ECHR). 

Against the background of the presented legal norms, an analysis should be 
made as to how they coincide with the norms governing disciplinary proceedings 
contained in the Act on the Border Guard and the Regulation of the Minister of 
Internal Affairs and Administration of 28 June 2002 on conducting disciplinary 
proceedings against Border Guard officers. Some of the aforementioned guaran-
tees are expressed directly in the statutory standards; other standards should be 
reconstructed from several provisions – such as the possibility of defense carried 
out in person or by a designated defender (Article 136a of the Border Guard Act). 
At this point it is worth noting that among the analyzed norms there is no explicit 
presumption of innocence, which de legeferenda should take place.

THE PRINCIPLE OF THE RIGHT OF DEFENSE  
IN THE DISCIPLINARY PROCEEDINGS OF BORDER 
GUARD OFFICERS

The right of defense is one of the fundamental procedural justice directives, 
according to which the accused has the right to defend his or her interests in 
disciplinary proceedings and the right to use the assistance of a professional 
defender. In the analyzed procedure one can distinguish two aspects of defense 

– material and formal38. It is worth noting that according to the view represented 
in the doctrine, the right to defense is possible in the form and limits set by the 

36 See § 13 (1) of the Resolution. 
37 See § 13 (1) of the Resolution.  
38 See P. Wiliński, Zasada prawa do obrony w polskim procesie karnym, Kraków 2008, p. 196-197; P. Kruszyński, 
Zasada prawa do obrony w świetle orzecznictwa Europejskiego Trybunału Praw Człowieka w Strasburgu - zagad-
nienia wybrane (in: ) Gaudium in litterisest. Księga jubileuszowa ofiarowana Pani Profesor Genowefie Rejman z 
okazji osiemdziesiątych urodzin, Warsaw 2005, p. 585-586. 
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legal system39. On the basis of the provisions of the Border Guard Act, the notion 
of ‘rights of defense’ is not explicitly indicated, while specific rights covering 
them are highlighted. This means that in the disciplinary proceedings of Border 
Guard officers rights related to the right of defense are indicated enumeratively. 

I will begin my analysis with the material aspect of the right of defense, or 
actions that the accused may take during the proceedings. On the basis of the 
norms governing disciplinary proceedings, these are:

–	 submittingexplanations (a contrario to § 17 item 1 (1) of the Regulation);
–	 submission of motions as to evidence (§ 17 item 1 (2) of the Regulation);
–	 reviewingfiles and making notes from them (§ 17 item 1 (3) of the Regula-

tion);
–	 lodging appeals (§ 17 item 1 (4) of the Regulation).
At this point it is worth mentioning that the form of the right to defense is also 

the right of silence in accordance with the principle of nemo se ipsum accusare 
tenetur (no one has the right to accuse himself/ herself40). Considering the pos-
sibility of refusing to submit explanations guaranteed in § 17 item 1 (1) of the 
Regulation, an accused officer is also entitled to refuse to answer questions dur-
ing a hearing, which also results from the analysis of existing norms in the light 
of a fortiori argument in the a maiori ad minus. It remains a matter of dispute 
whether the accused is entitled to present false content under the rights of the 
defense. In my opinion, due to the vow, under which the officer also undertakes 
to ‘comply with the rules of conduct of the Border Guard official’ (Article 33 of 
the Border Guard Act), he/ she cannot give false testimony, because then he/ she 
exposes himself/herself to disciplinary liability for making false statements.

Analyzing the right of silence one should pay attention to its wider contact 
which is the right to passive behavior during the proceedings. This means that 
the accused officer is not obliged to participate in evidence activities, including 
those related directly to him/ her, such as e.g. body examinations. In the provi-
sions of the Border Guard Act, as well as the Regulation there is no such obliga-
tion for an accused officer.

The formal aspect of the right of defense concerns the possibility of the de-
fendant appointing a defender in the proceedings in question. This was explicitly 
indicated in the statutory regulations in Article 136a of the Border Guard Act41. 
The scope of the power is optional – it depends on the defendant’s decision. It is 
worth emphasizing that this regulation does not establish the so-called compul-
sory representation by a lawyer, consisting of using the help of a legal representa-
tive.

Analyzing the issue of the right of defense in the light of the norms of the Border 
Guard Act, it is essential that the material and formal aspects are permeated 
39 See M. Cieślak, Polska procedura..., op. cit., p. 302.
40 See Z Sobolewski, Samooskarżenie w świetle prawa karnego (nemoseipsumaccusaretenetur), Warsaw 1982, 
passim.
41 See S. Maj, Komentarz do art.136(a) ustawy o Straży Granicznej (in: ) Postępowanie dyscyplinarne w służ-
bach mundurowych. Komentarz, Warsaw 2008, LEX/el. 
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and remain in strict coincidence. An example of this diffusion is laid down in 
§ 17 (2) of the Regulation, the norm according to which the authority to take 
action in the course of disciplinary proceedings assigned to the defendant is also 
possible to be performed by the legal representative. At the same time, de lege 
ferenda I postulate the introduction of a provision stating that the participation 
of a defense lawyer in the disciplinary proceedings does not exclude the personal 
action of the defendant�2.

THE PRINCIPLE OF CONTROL IN DISCIPLINARY 
PROCEEDINGS OF BORDER GUARD OFFICERS

A fundamental issue related to the idea of procedural fairness is the possibil-
ity to verify the issued decision. It is connected with the principle of control con-
sisting of the verification both in the positive (actions, e.g. decisions issued) and 
negative (e.g. negligence) dimension. In the analyzed disciplinary proceedings, 
it has two dimensions – internal character and external character. The first one 
refers to the one carried out by the Border Guard authorities, the other refers to 
administrative courts.

It should be pointed out that the principle of right to appeal of proceedings 
is reflected in international legal acts guaranteeing basic human rights such as, 
e.g. Article 14 § 5 of the International Covenant on Civil and Political Rights. 
According to the legal norm there, it is possible to ‘revise, on the basis of the 
Act, a decision of guilt and punishment of anyone who has been found guilty of 
committing a criminal offense’’�3. This principle can be referred per analogiam 
to the stage of professional disciplinary proceedings of officers of the Border 
Guard. When transferring the principle of right to appeal of proceedings to the 
ground of the Border Guard Act, one should consider Article 136 b (3) and (4). 
Although this principle is not expressed expressis verbis, as is the case e.g. in 
the Act on the Prison Service��, it is possible to reconstructiton the basis of the 
above-mentionedprovision. Thus the legislator guarantees the accusedofficer the 
possibility of verifying a legal measure ruling on his or her punishment.

In my opinion, internal control modes included in regulations on discipli-
nary proceedings of Border Guard officers require closer analysis. First of all, 
one should indicate the sources of its initiation. According to the principle of 
complaint, it can be carried out on request and in accordance with the principle 
of a review of the Court’s own motion45. In general, according to the terminol-
ogy adopted in law, they can be described as appeals. Their subject matter may 
be any decision made in the proceedings – the provisions and the rulings. The 
regulation also provides a kind of appeal, which is a written objection to a note 
documenting a disciplinary interview, at the same time constituting an impulse 
�2 See B. Baran, Postępowanie dyscyplinarne w sprawach...., op. cit., p. 118.
�3 See R. Wieruszewski (ed.), A. Gliszczyńska-Grabias, K. Sękowska-Kozłowska, W. Sobczak, L. Wiśniewski, 
Międzynarodowy pakt praw obywatelskich (osobistych) i politycznych. Komentarz, Warsaw 2012, LEX/el. 
�� Por. B. Baran, Postępowanie dyscyplinarne w sprawach...., op. cit., s. 118.
45 See H. Knysiak-Molczyk (in:) T. Woś (ed.), Postępowanie administracyjne, Warsaw 2013, p. 245.
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to obligatory instigation of disciplinary proceedings by the superior competent 
in disciplinary matters (§ 12 (5 b) of the Regulation).

Using the classic delimitation formula, I propose to distinguish between or-
dinary and extraordinary appeals46. In the first of these categories an appeal, a 
complaint and a request for reconsideration may be qualified. As part of extraor-
dinary measures an application may be made to resume disciplinary proceedings. 
The dividing line between the two categories is within the validity and invalidity 
of judgments from which they can be filed. It is worth emphasizing that on the 
basis of regulations concerning disciplinary proceedings of Border Guard offic-
ers, it is possible to initiate a review of the Court’s own motion47. It should take 
place in situations where statutory norms do not directly constitute appeals, and 
the authority should review its own motion due to new circumstances arising 
in the case. They can be a kind of impulse for the authority to take appropriate 
review actions.

The other dimension of the implementation of the principle of review is the 
external mechanism of verification of decisions made in the disciplinary pro-
ceedings of the Border Guard officers. It is implemented in the mode of Article 
136 b (5) of the Border Guard Act. This provision allows the possibility of lodg-
ing a complaint to the administrative court against a decision terminating the 
proceedings in the case. This institution implements not only the regulations of 
international legal acts, but also the right of audience guaranteed in Article 45 (1) 
and Article 77 (2) of the Constitution of the Republic of Poland48.

The administrative court verifies the lawfulness49 of the decision issued in 
the disciplinary proceedings of officers of the Border Guard. This is a kind of 
review exercised by the administration of justice over decisions issued by public 
administration bodies, which should take place in three dimensions: 

a) assessing the compliance of a decision (decision or other act) or action with 
substantive law;

b) complying with the procedure required by law;
c) respecting of the rules of competence50.

cONcLUSIONS
To conclude, I confirm that legal regulations that constitute the course of 

disciplinary proceedings of Border Guard officers respect the basic standards 
46 See B. Adamiak (in:) B. Adamiak, J. Borkowski, A. Krawczyk, A. Skoczylas, Prawo procesowe admini-
stracyjne, ed. R. Hauser, Z. Niewiadomski, A. Wróbel, System Prawa Administracyjnego, vol. 9, Warsaw 1975,  
p. 201-231 and  A. Krawiec (in: ) T. Woś (ed.), Postępowanie administracyjne, op. cit., p. 377.
47 See A. Matan (in:) G. Łaszczyca, C. Martysz, A. Matan, Kodeks postępowania administracyjnego. 
Komentarz,Warsaw 2010, p. 504.
48 For moredetailssee A. Ławniczak (in: ) Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. M. Haczkowska, 
Warsaw 2014, LEX/el. And W. Piątek, Podstawy skargi kasacyjnej w postępowaniu sądowoadministracyjnym,War
saw 2011, LEX/el.
49 See A. Kabat (in: ) B. Dauter, A. Kabat, M. Niezgódka-Medek, Prawo o postępowaniu przed sądami admini-
stracyjnymi. Komentarz, Warsaw 2016, LEX/el.  
50 See A. Kabat (in: ) B. Dauter, A. Kabat, M. Niezgódka-Medek, Prawo o postępowaniu przed sądami admini-
stracyjnymi..., op. cit., LEX/el.  
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of human rights and the standards of procedural justice correlated with them. 
The doubts from the point of view of the idea of the rule of law are aroused by 
the fact that a significant part of the disciplinary regulations of Border Guard 
officers is in the legal act of executive rank (i.e. in the Regulation). I suggest de 
legeferenda that, in the course of the amendment to the Border Guard Act, one 
should determine the rights of Border Guard officers as part of the disciplinary 
procedure and include them in statutory acts of a statutory rank.
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summary: The article discusses selected international human rights standards applied 
in the disciplinary proceedings of the Border Guard officers. The issues of branch affili-
ation of the norms regulating this disciplinary proceeding, the sources of law binding in 
it, the guaranteed rights of defense and the principle of control were elaborated.
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WYBRANE PROBLEMY POSTĘPOWANIA DYSCYPLINARNEGO  
W SPRAWACH FUNKCJONARIUSZY STRAżY GRANICZNEJ  

W PERSPEKTYWIE STANDARDÓW PRAW CZŁOWIEKA

streszczenie: Tematyką artykułu jest analiza wybranych międzynarodowych standar-
dów praw człowieka przestrzeganych w postępowaniu dyscyplinarnym w sprawach 
funkcjonariuszy Straży Granicznej. Szczegółowo opracowane zostały zagadnienia przy-
należności gałęziowej norm regulujących to postępowanie dyscyplinarne, źródeł prawa 
w nim obowiązujących, zagwarantowanego prawa do obrony oraz zasady kontroli.

słowa kluczowe: postępowanie dyscyplinarne, Straż Graniczna, funkcjonariusz, prawa 
człowieka, zasada prawa do obrony, zasada kontroli
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CONSENT FOR PERSONAL DATA PROCESSING IN 
DIGITAL ENVIRONMENT ACCORDING TO GDPR

INTRODUcTION 
In recent years, with the development of new technologies, a change in the 

nature of personal data has been observed. This trend is most evident in the 
digital environment. Attention should be paid to the universality of the processing 
of personal data and the creation of new forms and ways of using it, which – as 
it should be emphasized – most often, entails economic benefits on the part of 
the entity that processes the personal data. It is obvious that there are significant 
risks to the protection of natural persons, in particular with regard to online 
activity1. Meanwhile, personal data are becoming a new type of currency in 
digital environment2. It may be noted that granting consent for data processing 
∗ mgr 
1 See recital 9 of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on 
the protection of natural persons with regard to the processing of personal data and on the free movement of such 
data, and repealing Directive 95/46/EC (General Data Protection Regulation), hereinafter referred to as GDPR. 
2 See remarks stated in the introduction: C. Langhanke, M. Schmidt-Kessel, Consumer data as consideration, 

“Journal of European Consumer and Market Law” 2015, no. 6, p. 218-219; Compare: A. Metzger, Data as Counter-
Performance: What Rights and Duties do Parties Have?, “Journal of Intellectual Property, Information Technol-
ogy and Electronic Commerce Law” 2017, no. 8, p. 9; Y. Hermstrüwer, Contracting Around Privacy. The (Be-
havioral) law and economics of consent and Big Data, “Jounal of Inntellectual Property, Information Technology 
and Electronic Commerce Law” 2017, no. 8, p. 9; See also: W. D. Eggers, R. Hamill, A. Ali, Data as currency, 

“Deloitte Review” 2013, no. 13 p. 21; F. Zoll, Personal Data as Remuneration in the Proposal for a Directive on 
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may be perceived through the prism of a performance in a relationship, in which, 
in exchange for the possibility of personal data processing, the person to whom 
the data concern, has the opportunity to use a particular service or good, totally 
or partially free of charge. 

Laws concerning the consent can be reconstructed both pursuant to the 
provisions of the Personal Data Protection Act,3and of the special laws, which 
pursuant to Article 5 of PDPA, apply if they provide for protection that goes 
beyond the PDPA�. In terms of the European Union law, currently, in addition 
to Directive95/46/EC5,and a number of other EU acts6, the most important act 
in the field of personal data protection is the so-called General Data Protection 
Regulation. GDPR shall enter into force on May 25, 2018 whenit will be directly 
applicable. Hence, this will be the basis for the analysis in this publication. 
Considerations will focus primarily on mandatory elements of the consent and its 
form. The issues that have raised and continue to raise concerns are doubts about 
its legal nature, the issue of withdrawal of the consent7, the issue of granting it 
by persons who do not have full legal capacity. The issue of the consent in case 
it is granted in exchange for the possibility of using “free” services or goods 
will also be dealt with. It appears that the requirements posed by GDPR, in the 
scope of granting the consent, may be an obstacle in the context of functioning 
of numerous mobile applications, websites and social networking sites in the 
current form.

‘CONSENT’ OF THE DATA SUBJECT
GENERAL INFORMATION AND DEFINITION

One of the bases for authorizing the administrator to process data is the con-
sent of the person to whom the data concern (the data subject). The premises of 
consent give rise to processing all (taking into account the common and sensi-
tive data) categories of data to the fullest – as it seems – range of purposes and 
processing methods. In GDPR, consent is the condition for lawful processing, 

Supply of Digital Content, [in:] Contracts for the Supply of Digital Content: Regulatory Challenges and Gaps,  
R. Schulze, D. Staudenmayer, S. Lohsse (ed.), 2017, p. 179. 
3 Personal Data Protection Act of 29 August 1997 (Journal of Laws 1997, no. 133, item 883, Journal of Laws 
2016.922 j.t.), hereinafter referred to as PDPA.
� The scope of a conflict rule, which is expressed by the maxim lexspecialisderogatlegigenerali was modi-
fied.  Provisions of such acts shall apply only if degree of protection extending beyond that which arising under 
PDPA; Compare: P. Barta, P. Litwiński, Ustawa o ochroniedanychosobowych. Komentarz, Warsaw 2016, pp. 64-
65; Compare: J. Barta, P. Fajgielski, R. Markiewicz, Ochrona danych osobowych. Komentarz Lex, Warsaw 2015, 
pp. 298-301.
5 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection 
of individuals with regard to the processing of personal data and on the free movement of such data,OJ L 281, 
23.11.1995, pp. 31–50, hereinafter referred to as DPD.
6 These are first and foremost: Directive (EU) 2016/680, Directive 2009/136/EC, (EC) No 2006/2004,Directive 
2002/58/EC,Directive 2000/31/EC.
7 J. Byrski, Odwołanie zgody na przetwarzanie danych osobowych. Wybrane zagadnienia, „Monitor Prawniczy” 
2011, no. 3, pp. 1014-1016; P. Fajgielski, Odwołalność zgody na przetwarzanie danych osobowych – znaczenie 
dla praktyki gospodarczej, [in:] Prywatność a ekonomia. Ochrona danych osobowych w obrocie gospodarczym, A. 
Mednis (ed.), Warsaw 2013, p. 64.
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inter alia, for non-sensitive personal data, processing of special categories of 
personal data, automated individual decision-making, including profiling, for 
processing personal data after the data subject invoked the right to obtain from 
the controller restriction of processing, and finally for a transfer or a set of trans-
fers of personal data to a third country or an international organization in the 
case of absence of an adequate decision pursuant to Article 45 par. 3 GDPR8.

Considerations on the consent should be started with defining it. For the pur-
pose of this study the definition from GDPR can be quoted, and differences 
may be indicated between the definition adopted in that act and the definitions 
assumed in PDPA. In accordance with provisions of GDPR,‘consent’ of the data 
subject means any freely given, specific, informed and unambiguous indication 
of the data subject’s wishes by which he or she, by a statement or by a clear af-
firmative action, signifies agreement to the processing of personal data relating 
to him or her. Regarding this definition, in contrast to PDPA, GDPR does not 
establish a prohibition that the consent shall not be presumed or implied from 
a declaration of intent with different contents. This, in other words means that 
according to GDPR consent to data processing may be given per factaconclu-
dentia9. However, it should be emphasized that there are other obligations aris-
ing from GDPR, that provisions of PDPA, the same as DPA did not provide for, 
which were discussed below. 

LEGAL NATURE OF CONSENT
In the literature regarding the consent, there is a lot of analysis about its legal 

nature. Most of the doctrines are in favor of the position according to which the 
PDPA consent must be considered a declaration of will10. However, there are also 
different concepts11, above all, those that state that the consent to the processing 
of data must also be assessed through the prism of a legal action. At this point, 
it should be analyzed if this dispute makes any sense at all, because especially 
taking into account the provisions of GDPR, we assume that this discrepancy in 
doctrine may turn out to be legally irrelevant.

It is said thatcomments made in regard to this issue on the consent to the 
violation of personal rights may apply. This statement is so justified that some 
authors postulate that the consent expressed in Article 7 item 5) of PDPA  can be 
8 Compare: Article 22 par. 2, letter c) GDPR and article  49 1. GDPR. 
9 See: Article 7 point 5 in fine PDPA; P. Fajgielski, Zgoda na przetwarzanie danych osobowych w przepisach 
ogólnego rozporządzenia o ochronie danych, „Informacja w Administracji Publicznej” 2016, no. 4, p. 10.
10 P. Barta, P. Litwiński, Ustawa o ochronie...,pp. 137-138; Compare P. Fajgielski, Zgoda na przetwarzanie da-
nych osobowych. [in:] Ochrona danych osobowych. Aktualne problemy  i nowe wyzwania, G. Sibigi, X. Konarski 
(ed.), Warsaw 2007, pp. 42-43; Compare: T. Banyś, J. Łuczak, Ochrona danych osobowych w praktyce, Wroclaw 
2013, pp. 90-91; L. Kępa, Ochrona danych osobowych w praktyce. Warsaw 2015, pp. 141; M. Ulasiewicz, Pry-
watność jednostki w kontekście dostępu do informacji publicznej, „Przegląd Prawa Publicznego” 2016, no. 11, pp. 
45-46; A. Drozd, Ustawa o ochronie danych osobowych. Komentarza. Wzory pism i przepisy., Warsaw 2008, p. 80; 
J. Byrski, Odwołanie zgody..., „Monitor prawniczy” 2011, no. 3, p. 1013.
11 About the view according to which the consent for the infringement of personal rights should be assessed 
through the prism of a legal action, which was introduced by E. Zitelmann, and partly shared by German literature, 
was rejected by M. Sośniak; See: A. Szpunar, Zgodauprawnionego w zakresieochronydóbrosobistych, ”Ruch-
prawniczy, ekonomicznyisocjologiczny” 1990, LII no. 1, p. 46.  
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treated as consent for the infringement of personal rights, due to similarity of its 
legal nature.12In this case, a dispute has also arisen, as to whether the consent for 
the infringement of personal rights is a legal action or a declaration of will13.

Searching for the most far-reaching legal consequences resulting from the 
above described alternative approaches for the consent qualification, the most 
important criterion, i.e., the issue of legal capacity, should be pointed out. In fact, 
doubts are raised, right due to the issue of granting the consent by a person who 
does not have full legal capacity14. In the case of treating the consent as a decla-
ration of will, according to some authors, the requirements in this area are miti-
gated, and in that case the person to whom the consent relates is required to hold 
it to the full extent15, and therefore for the assessment of the ability and effec-
tiveness of granting the consent as creating a constitutional right to privacy, ac-
cording to this concept,it is enough – as it seems – that a person understands the 
meaning of the statement that he/she makes16. While,if the consent is recognized 
as a legal action, one should directly refer to the provisions of the Civil Code17, 
which as a consequence would mean making the consent granting depend on the 
age and degree of potential incapacitation. What may lead to the assumption that 
every consent granting will require the consent of the statutory representative of 
a minor or guardian of a legally incapacitated person.

From the point of view of the above considerations, not assuming categori-
cally one of the concepts as the most adequate, it can be pointed out that, from 
the perspective of civil law the consent to the processing of personal data can be 
seen as – firstly – a declaration of will not being a legal action, or – secondly – as  
a unilateral or bilateral legal action, where in both cases, the key element of this 
activity is the consent of the data subject18. It appears that none of these concepts 
can be applied in any case. It is rightly pointed out that the nature of relationships 
between the data controller and the person who grants such a consent is not strict-
ly a civil law relationship, but a public law relationship. Therefore, the applica-
tion of regulations on legal actions, in particular those relating to the invalidity of  
a legal action made without the consent of the statutory representative may not 
be justified19. 

12 J. Bryski, Odwołanie zgody na przetwarzanie..., p. 1013; Seealso: P. Fajgielski, Zgoda na przetwarzanie da-
nych osobowych..., pp. 42-43. 
13 Seemorewidely: M. Gutowski, Nieważność czynności prawnej, Warsaw 2012, p.12.
14 J. Barta, P. Fajgielski, R. Markiewicz, Ochrona danych osobowych..., p. 341.
15 A. Szpunar, Zgoda uprawnionego..., p. 46.  
16 S. Hoc, T. Szewc, Ochrona danych osobowych i informacji niejawnych, Warsaw 2014, p. 32.
17 Civil Code Act of 23 April 1964 (OJ.2017.459 j.t.) hereinafterreferred to as PCC.
18 R. Adamus, Zgoda na przetwarzanie danych osobowych osoby nieposiadającej pełnej zdolności do czynności 
prawnych,”Gazeta Sądowa” 2005, no. 2, p. 23.
19 T. Szewc, Zgodanaprzetwarzaniedanychosobowych, „PaństwoiPrawo” 2008, no 2, pp. 87-88; According to 
article 17 PCC, Subject to exceptions provided for by the statute, the validity of a juridical act, by which a person 
limited in his capacity for juridical acts assumes an obligation or disposes of his right shall require the consent of 
his statutory representative.
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The choice of the theoretical legal construction and analysis of the consent 
for data processing should be started with the considerations on axiological as-
sumptions of the regulations on the protection of personal data, and not neces-
sarily focus on civil law concepts in terms of the consent for the infringement of 
personal rights, or the crossing of notions of will and legal action. On the other 
hand, public or constitutional character of the rights to privacy or data protec-
tion cannot prevent referring to civil law instruments because similar mecha-
nisms of their application to other rights – including –  fundamental rights (e.g. 
ownership) are known20. In this regard it is worth pointing outthe opinion of 
the European Data Protection Authorities which explain the notion of consent 
and make recommendations on the revision of the general legal framework for 
data protection.’Consent is also a notion used in other fields of law, particularly 
contract law. In this context, to ensure that a contract is valid, other criteria 
than those mentioned in the DPD will be taken into account, such as age, undue 
influence, etc. There is no contradiction, but an overlap, between the scope of 
civil law and the scope of the DPD: the Directive does not address the general 
conditions of the validity of consent in a civil law context, but it does not exclude 
them. This means, for instance, that to assess the validity of a contract in the 
context of Article 7(b) of the DPD, civil law requirements will have to be taken 
into account’21. In the light of the above comments it should be noted that grant-
ing the consent is a factual action whose legal consequences are determined pri-
marily by the regulations on the protection of personal data. Therefore, criteria 
for the ability to grant it should be established – insofar as this is possible. As a 
rule, GDPR  does not provide clear indications regarding the terms for granting 
the consent. Therefore, it can justify the attempt to apply strictly civil law con-
struction. However, even the appropriate application of the criteria of perform-
ing legal actions by persons who do not have full legal capacity, provided for in 
Articles 17-20 of the PCC, does not necessarily reflect the assumptions behind 
data protection regulations, especially in the digital environment.

GRANTING AND FORM OF CONSENT 
One of the most major difference is that the written form is not required by 

GDPR, without regard to sensitive or any other personal data22. Consent could 
take a form of a written, electronic or oral statement, or any other clear affirma-
tive act. In compliance with recital 32 of GDPR this could include ticking a box 
when visiting an internet website, choosing technical settings for information 
20 T. Szewc, Zgoda na przetwarzanie danych..., p. 90.
21 According to the Opinion 15/2011 on the definition of consent adopted on 13 July 2011 the data subject’s 
consent has always been a key notion in data protection, but it is not always clear where consent is needed, and 
what conditions have to be fulfilled for consent to be valid. This may lead to different approaches and divergent 
views of good practice in different Member States. This may weaken the position of data subjects. This problem 
has become more serious as the processing of personal data has become an increasingly prominent feature of mod-
ern society, both in on-line and off-line environments, often involving different Member States. [access on-line: 
02.11.2017]: http://ec.europa.eu/justice/policies/privacy/docs/wpdocs/2011/wp187_en.pdf.
22 P. Fajgielski, Zgoda na przetwarzanie danych osobowych w..., p. 9. 



OF ANNUALS OF THE ADMINISTRATION AND LAW258

society services or another statement or conduct which clearly indicates in this 
context the data subject’s acceptance of the proposed processing of his or her per-
sonal data. Silence, pre-ticked boxes or inactivity should not therefore constitute 
consent.It should be indicated regarding to mobile apps, internet services and 
social networking services in many cases, user (customer) must turn off features 
related to data processing already at the stage of functioning of the service. On 
the ground of GDPR provisions, such situation would not be acceptable. 

A declaration of consent preformulated by the controller should be provided 
in an intelligible and easily accessible form, using clear and plain language and 
it should not contain unfair terms23. Moreover, according to article 7 par. 2 of 
GDPR, if the data subject’s consent is given in the context of a written declaration 
which also concerns other matters, the request for consent shall be presented in  
a manner which is clearly distinguishable from the other matters, in an intelligi-
ble and easily accessible form, using clear and plain language. Any part of such  
a declaration which constitutes an infringement of this Regulation shall not be 
binding.What is important for digital environment, if the data subject’s consent 
is to be given following a request by electronic means, the request must be clear, 
concise and not unnecessarily disruptive to the use of the service for which it is 
provided2�.

In view of the foregoing considerations, it can be noted that the current prac-
tice of hiding provisions related to the consent would therefore be considered un-
lawful. In addition, it should be transparent to natural persons that personal data 
concerning them are collected, used, consulted or otherwise processed and to 
what extent the personal data are or will be processed. As an example, the phrase 
in privacy policy: “We use the information we collect from all of our services 
to provide, maintain, protect and improve them, to develop new ones [...]” might 
not meet expectations of GDPR. For reasons of transparency, it should be clari-
fied in particular which data may be processed and exactly for what purposes. It 
seemsthat too general wording of such terms of privacy policy create a problem 
related to lack of proper level of awareness of the users. For consent to be in-
formed, the data subject should be aware at least of the identity of the controller 
and the purposes of the processing for which the personal data are intended25. 
Consent should cover all processing activities carried out for the same purpose or 
purposes. When the processing has multiple purposes, consent should be given 
for all of them. In relation to mobile apps, internet services and social networking 
services, in addition to the above, it should be remembered that if the data sub-
ject’s consent is to be given following a request by electronic means, the request 
must be clear, concise and not unnecessarily disruptive to the use of the service 
for which it is provided26.

23 See: recital 42 of GDPR.
2� See: recital 32 of GDPR in fine.
25 See: recital 42 of GDPR.
26 See: recital 32 of GDPR.
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FREELY GIVEN CONSENT
Consent is presumed not to be freely given if it does not allow separate con-

sent to be given to different personal data processing operations despite it being 
appropriate in the individual case, or if the performance of a contract, including 
the provision of a service, is dependent on the consent despite such consent not 
being necessary for this performance27. This last requirement would in particular 
have an impact on providers of mobile apps and social networking services. This 
is because a large number of providers of this type of service processes users’ 
data for other purposes than the application itself, as discussed above – they 
benefit from processing. In many cases, without the consent of the user, the user 
cannot use the service. In this aspect, from the perspective of service providers, 
an additional doubt will also arise from the wording of  the motive 42 according 
to which for consent to be informed about, the data subject should be aware of at 
least the identity of the controller and the purposes of the processing for which 
the personal data are intended. Consent should not be regarded as freely given if 
the data subject has no genuine or free choice or is unable to refuse or withdraw 
consent without detriment28. According to the GDPR standards, the user will 
have the right not to authorize the processing for purposes indirectly related to 
the supplying of the service. Any attempt to bypass these requirements may raise 
doubts from the point of view concerning the requirement regarding freely given 
consent. 

ABILITY TO GIVE CONSENT FOR DATA PROCESSING
Looking for criteria for the ability to grant consent for data processing,the fol-

lowing would be undoubtedly worth considering – firstly – the circumstances in 
which it is granted, secondly, whether the consent is accompanied by a specific 
obligation, Finally, the age and level of consciousness and discernment of the 
person concerned should also be taken into account. In the digital environment’s 
aspect, in particular, it refers to cases when the consent is part of a legal activ-
ity, (contract) for the provision of information society services29. The problem 
under what circumstances and under what conditions the consent for personal 
data processing can be granted will be most important in the case of children. 
Currently many of them already at a very young age start enjoying the benefits of 
the digital world. Setting the limit of age after reaching which an individual can 
freely dispose of his/her privacy is undoubtedly a difficult task. We are provided 
with some guidance in this regardby recital 38 of GDPR, according to which, chil-
dren merit specific protection with regard to their personal data, as they may be 
less aware of the risks, consequences and safeguards concerned and their rights 
in relation to the processing of personal data. Such specific protection should, in 
27 See: recital 43 of GDPR.
28 See: recital 42 of GDPR.
29 Polish Supreme Administrative Court took a view on this matter. The court concluded that consent cannot be 
consider as clear, if the declaration of intention is an additional part of another obligation. See: Judgment of Polish 
Supreme Administrative Court of4 April 2003 (II SA 2935/02), LEX no 149895.
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particular, apply to the use of personal data of children for the purposes of mar-
keting or creating personality or user profiles and the collection of personal data 
with regard to children when using services offered directly to a child. The con-
sent of the holder of parental responsibility should not be necessary in the context 
of preventive or counseling services offered directly to a child. 

The EU legislator overcame this oppression, as it gave the states some free-
dom in this regard.In case if the consent, in relation to the offer of information 
society services aimed directly at a child, the processing of the personal data of 
a child shall be lawful when the child is at least 16 years old. Where the child 
is below the age of 16, such processing shall be lawful only if and to the extent 
that consent is given or authorized by the holder of parental responsibility over 
the child. However, Member States may provide by law for a lower age for those 
purposes provided that such lower age is not below 13 years30. In the Member 
States the methods of determining the age limit are based on different criteria, 
starting from setting a specific border, or by reference to criteria adopted by 
civil law, ending with a subjective approach, leading to  a concrete case study  
a check of the circumstances of the consent31. In the Polish doctrine the ques-
tion raises some doubts32. Checking each time the discernment of the person who 
granted the consent seems to be impossible in practice. Therefore, it seems that in 
order to avoid an inconsistent interpretation, the right direction for the laws of the 
Member States is a specific regulation of the terms for granting the consent, both 
by minors, as well as persons with a certain degree of incapacitation, taking into 
account the above mentioned GDPR provisions, considering the close relationship 
between the right to privacy and data protection with the person who provides 
the consent33.It seems that such an operation consisting in creating a certain tem-
platein line with the criteria of legal capacity in PCC, would have a positive effect 
on the certainty of marketing, especially in the digital environment.

However, the postulate described above does not solve the problem of the rela-
tion of data protection provisions to the general provisions of contract law of the 
Member States de legeferenda.Increasingly consent to the processing of personal 
data is part of the obligation, consisting in the fact that in return for using cer-
tain services (these include social networking sites, instant messengers, mobile 
navigation, and other data processing applications), the data subject is obliged to 
bear the fact of processing his or her data by the service provider. As a side note, 
it should be noted that work is also ongoing on the draft of a directive on digital 
content, where the position was presented according to which the provision of 
data would be treated as a mutual performance of the person to whom the consent 
30 See: Article 8 par. 1 in fine GDPR.
31 See more: M. Macenaite, E. Kosta, Consent for processing children’s personal data in the EU: following in US 
footsteps?, “Information & Communications Technology Law” 2017, vol. 26, no. 2, pp. 152-156. 
32 J. Barta, P. Fajgielski, R. Markiewicz, Ochrona danych osobowych..., p. 341; J. Bryski, Odwołanie zgody na 
przetwarzanie..., p. 1014; Compare: Drozd, Ustawa o ochronie danych osobowych..., p. 81; P. Barta, P. Litwiński, 
Ustawa o ochronie..., p. 140. T. Szewc, Zgoda na przetwarzanie danych..., p. 90; S. Hoc, T. Szewc, Ochrona da-
nych osobowych i informacji..., p. 33.
33 Compare: R. Adamus, Zgoda na przetwarzanie danych osobowych osoby..., p. 24. 
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relates3�.So, the question arises that, due to the fact that it is possible to assume, 
in the above cases, a certain commitment appears, then the conditions and the 
ability to grant the consent have to coincide with the conditions of a lawful and 
effectiveobligation, in accordance with civil law regulations.Assuming that the 
ability to grant the consent on the basis of the GDPR regulations does not match 
the criteria of the obligations by persons with limited or without any capacity for 
legal action, in the case of the services described above, there appears a necessity 
to adopt different criteria granting the consent for personal data processing in 
relation to the criteria for performing a legal action whose consent is a key ele-
ment. Thus, assuming that, as a result of granting consent for the processing of 
personal data, in exchange for the possibility of using information society serv-
ices, an obligation arises, Civil law of  the Member States constitutes a barrier 
with regard to the mitigated terms of the consent given by the child referred to in 
Article 8 paragraph 1 of GDPR. In that case the mentioned provision (paragraph 
1) would not be applicable due to wording of Article 8 paragraph 3 of GDPR. In 
this respect, the new regulation (GDPR) will not affect the general contract law 
of the Member States such as the rules on the validity, formation or effect of  
a contract in relation to a child.

DEFEcT OF INTENTION
A similar situation will be in the case of defects of the will declaration. 

Analyzing the definition of consent and its related motifs in GDPR, the terms freely 
granted, informed, allow to assume the assumption that the catalog of defects of 
will declarations adopted in civil law will apply. However, the consequences of 
granting the consent and the consequences of the validity of legal actions made 
under the influence of defects of the declaration of willare shapeddifferently. 
The effect of violation of the terms for granting the consent under GDPR will 
always be the absolute nullity. Meanwhile, in the case of a significant error, 
deceit or threat only the possibility of evading the legal consequences of such  
a declaration appears under the PCC35.

In the case of assuming that by granting the consent for data processing  
a commitment is made, different legal consequences of such an action appear  
from the perspective of  personal data protection law and civil law of the Member 
States.

3� See: Proposal for a Directive of The European Parliament and of the Council on certain aspects concerning 
contracts for the supply of digital content,COM/2015/0634 final - 2015/0287 (COD); F. Zoll, Personal Data as 
Remuneration..., pp. 179-188; A. Metzger, Data as Counter-Performance..., pp. 2-8. 
35 J. Barta, P. Fajgielski, R. Markiewicz, Ochrona danych osobowych..., p. 454; M. Giermak, M. Sofronów, Zgo-
da na przetwarzanie danych osobowych dzieci w serwisach społecznościowych w kontekście zmian prawa euro-
pejskiego, „Monitor Prawniczy” 2017, no. 2, pp. 94-95.
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WITHDRAWAL OF cONSENT
The ability to cancel the consent was introduced into the Polish act as a result 

of an amendment made on October 29, 201036. In European literature, the possi-
bility of canceling the consent was derived by way of interpretation, although the 
DPDdid not provide expresis verbis for such an institution37. According to GDPR 
the data subject shall have the right to withdraw his or her consent at any time. 
The withdrawal of consent shall not affect the lawfulness of processing based on 
consent before its withdrawal. Prior to giving consent, the data subjects hall be 
informed thereof. It shall be as easy to withdraw as to give consent38. This last 
requirement shall require the digital service providers to adjust the contracts and 
forms to the new legal status39. Similarly, the administrators will have to create 
appropriate mechanisms for easy withdrawal of the consent. In many cases, the 
withdrawal of consent will cause the impossibility to provide the service. But what 
is very unfavorable for digital service providers, is that in other cases revocation of 
consent may includeonly a specific processing purpose, that was most important 
for the controller, but was not being necessary for the functioning of the service. 

As a side note, it should be noted that as was the case with PDPA and GDPR, 
the ability to cancel the consent under PDPA and GDPR is limited40, or even 
sometimes excluded from other bases of data processing.

BURDENSOME REQUIREMENTS 
Internet services providers as the controllers should be able to demonstrate 

that the users have given consent to the processing operation. The burden of 
proving that the strictly defined consent for processing data has been given, shall 
lie with the controller41. It should be also noted that DPD will be repealed by 
GDPR. According to recital 171 of GDPR processing already under way on the 
date of application of GDPR should be brought into conformity within the period 
of two years after which this GDPR enters into force. Where processing is based 
on consent pursuant to DPD, it is not necessary for the users to give his or her 
consent again if the manner in which the consent has been given is in line with 
the conditions of GDPR, so as to allow the controller to continue such processing 
after the date of application of this Regulation�2. It should be indicated that the 
lack of fulfilling information obligations concerning inter alia informing about 
the possibility of withdrawal of consent may prove to be a problem for control-
lers. The question that arises is whether the data controllers would be forced 
to get the consent again or just inform the users of the rights to which they are 

36 See: Article 7 point 5 PDPA; Seealso: J. Barta, P. Fajgielski, R. Markiewicz, Ochrona danych osobowych..., pp. 344-345.  
37 J. Byrski, Odwołaniezgodynaprzetwarzanie..., pp. 1014-1016; see also: C. Langhanke, M. Schmidt-Kessel, 
Consumer data as..., p. 219; see also: F. Zoll, Personal Data as Remuneration..., p. 184.
38 See: Article 7 par. 3GDPR.
39 P. Fajgielski, Zgoda na przetwarzanie danych osobowych w..., p. 11. 
40 Compare: P. Fajgielski, Odwołalność zgody na przetwarzanie..., p. 64.
41 See: recital 42 of GDPRin principio.
�2 See: Article 171 GDPR.
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entitled�3.

cONcLUSION
GDPR introduces new rules for lawfully consent for processing data. In many 

cases, in particular in digital environment,  providers of mobile apps and inter-
net services do not meet requirements arising from the new regulation. It should 
be noted that GDPR will be binding in its entirety and directly applicable in 
all Member States. Act of May 25, 2018, controllers (on-line service providers) 
processing European Union citizens’ personal data will have to adopt new re-
quirements in connection with the GDPR regulation. It will require introducing 
changes concerning technical aspects of the functioning of mobile apps, social 
network services, and other forms of internet services. However, as stated above, 
GDPR provisions raise a lot of doubts which need to be dispelled by the scholars 
and EU institutions. 
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summary: In recent years, due to the development of new technologies, we are deal-
ing with an increased threat to the privacy of individuals, especially considering their 
on-line activity. The new General Data Protection Regulation ensures a high level of 
security of personal data and privacy protection. The paper focuses on issues regarding 
consent to the processing of personal data from the point of view of users and Internet 
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service providers. The publication presents the differences between the Polish Personal 
Data Protection Act, the Directive 95/46/ECand the new Regulation, as well as analyzes 
the requirements for giving consent to the processing of personal data in a digitized 
environment. 

Keywords: personal data, civil law, consent, General Data Protection Regulation

ZGODA NA PRZETWARZANIE DANYCH OSOBOWYCH  
W ŚRODOWISKU CYFROWYM W ŚWIETLE PRZEPISÓW 
OGÓLNEGO ROZPORZĄDZENIA O OCHRONIE DANYCH

streszczenie: W ostatnich latach w związku z rozwojem nowych technologii, mamy do 
czynienia z wzrostem zagrożenia prywatności osób fizycznych, szczególnie biorąc pod 
uwagę ich aktywność on-line. Nowe Ogólne Rozporządzenie o Ochronie Danych za-
pewnia wysoki poziom bezpieczeństwa danych osobowych i ochrony prywatności. Ar-
tykuł koncentruje się wokół zagadnień dotyczących zgody na przetwarzanie danych oso-
bowych z perspektywy użytkowników i dostawców usług internetowych. W publikacji 
zaprezentowano różnice między polską ustawą o ochronie danych osobowych, dyrekty-
wą oraz nowym Rozporządzeniem oraz przeanalizowano wymogi dotyczące udzielenia 
zgody na przetwarzanie danych osobowych w środowisku zdigitalizowanym. 

słowa kluczowe: Dane osobowe, prawo cywilne, zgoda, ogólne rozporządzenie o ochro-
nie danych. 
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Wacław Kubies∗

THE cHARAcTERISTIcS OF AN INSTITUTION  
OF A POLICE COMMUNITY SUPPORT OFFICER 

(PCSO) IN THE LIGHT OF LEGAL  
AND POLITICAL CHANGES

The ongoing changes in society, as well as new challenges related to the vi-
sion of the Police as an institution serving the citizens, bring newer and newer 
tasks to the Police. The nature of these tasks indicates the direction that guides 
the broadly understood activities of the Police. The ultimate goal is security, the 
measure of which is to be a real sense of security for every citizen of our coun-
try. In the Polish society there is a common view that the state of order and the 
security of citizens is primarily the responsibility of the Police and other state 
bodies such as prosecutors and courts whose statutory task is to ensure security. 
Increasing the sense of social security, reducing crime and phenomena related to 
various pathologies, as well as building mutual trust and social bonds – these are 
the expectations related to the work of the district police officer. These expecta-
tions are based on constant contacts that should be maintained by the district 
police officer with the community in their sector and other entities that have or 
could affect the improvement of safety.

The scope of tasks and responsibilities of the police community support of-
ficer (PCSO) is very wide. He/she should not only have knowledge about the 
∗ M.A., Head of the TrainingCenter for Uniform Services, HumanitasUniversity in Sosnowiec. 
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specifics of his/her service area, but also implement various programs, including 
crime prevention and traffic, prosecute offenders of crimes and offenses and 
at the same time serve the citizens. With the changes in society, the economy 
and the state structures in the Police itself also changed in the sector of PCSOs. 
Each subsequent change referred to the previous one and each new state was 
a development of the previous one or a change for itself. The analysis of legal 
regulations and organizational solutions undertaken over the last several decades 
and relating to PCSOs indicates that they evolved according to a clear and quite 
interesting tendency. In the interwar period, the PCSO was treated like a police 
community support administrator equipped with relatively broad competences, 
also related to the supervision over other police services. After the war, it be-
came one of the key elements of the system of collecting information about resi-
dents and maintaining full control over them, and the most important instrument 
of community work was to be operational work and the creation of an extensive 
network of informers1.

After 1989 the PCSO institution underwent a significant change. It was as-
sumed that a PCSO will be a policeman/woman who would know everything and 
would solve all the problems he/she would encounter in his/her area. For almost 
a decade, this vision has not been reflected in practice. The time has come to 
change this belief in favor of the fact that the PCSO must have support and pro-
tection against performing activities that have often contradicted his professional 
role but also effectively detached him/her from the essence of his/her function. 
The right postulate was requested to raise the prestige of the PCSO in the so-
cial and professional environment. Over the recent years, the PCSO has become  
a ‘first contact’ policeman closely cooperating with the society, listening to the 
problems that bother the society, undertaking preventive actions jointly with and 
for the local community.

The discussion about the role the PCSOin the Police is a priority for the cur-
rent government. ‘The PCSO in the neighborhood’ is one of the basic programs 
that the government of PIS (Law and Justice party) pursues in order to build 
trust between the services and citizens. Until now, so-called ‘first contact offic-
ers’ often had to perform the tasks of preventive police officers, so they did not 
have time to get interested in the affairs of the residents. The program is the first 
such a comprehensive change in the approach to community support police serv-
ices. Directions of changes in the community support police services concern 
the areas of staffing, training, social communication, service organization and 
modernization. The program was inaugurated in June last year. Minister Mar-
iusz Błaszczak signed the ordinance thanks to which a new, better paid position 
was created - a senior PCSO. Thanks to this the function of the PCSO became 
profitable for police officers, performing it will not exclude promotion. This is 
an extremely important change because in this position experience and a good 
understanding of the area in which one performs service are very important.
1 Z . Lasocik, Dzielnicowy w nowoczesnejformacjipolicyjnej, Department of Criminology and Criminal Policy 
of the Warsaw University, Warsaw 2011, p. 20.
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PCSOs are the officers who are crucial for the Polish Police. The new position 
gives prospects for professional development, gives the opportunity for promo-
tion, also in the financial aspect. The Ministry of Interior and Administration 
also prepared special leaflets that are distributed by ‘first-contact officers’. Each 
of us will find the contact details of our PCSO and a description of new appli-
cations that facilitate contact with the police including‘My Community Police 
Headquarters’ or ‘National Security Risk Map’. Another change is the priority 
action plan for the service area being developed by each PCSO. This six-monthly 
schedule of activities will be consulted with residents, so that each of us will 
have an impact on their own safety. The coming years will show in which direc-
tion the new status of the PCSO outlined by a new government program will be 
heading for. These changes are expected by the public and the community sup-
port officers themselves, who received weapons in the form of changes in their 
structure and regulations specifying their service as well as tasks defined by the 
government and expected by local communities. 

After the system changes in Poland after 1989, a number of legal acts regulat-
ing the functioning of the Police were introduced including the functioning of 
the sector of the PCSOs. The legal acts have been modified over the years. Many 
changes were introduced depending on the political situation or adjusting the 
legal functioning of the institution of the PCSO to the needs of both the service 
and social needs. Analyzing the literature and legal acts issued in recent years, 
one can notice how the institution of the PCSO has changed and how the forms 
and methods of PCSOs’ work were shaped. 

The Act of 6 April 1990 on the Police2 in the version published in 1990 did not 
contain any regulations related to the functioning of PCSOs, but it opened up the 
possibility of creating additional Police posts in districts and covering their main-
tenance costs by poviat or commune authorities. In Article 13 (4) of this Act, the 
role of territorial self-government in financing police posts is provided. Hence at 
the request of the poviat council or commune council, the number of Police posts 
in the districts may be increased above a certain number. This may happen, how-
ever, if the self-government bodies assume the obligation to cover the related costs 
for a period of at least 5 years. The introduction of Article 8a, where the legislator 
regulated the basic issues related to the functioning of PCSOs, became a signifi-
cant one.The legislator pointed out that it is the Poviat Police Commander or City 
Police Commander who can create community police areas and the creation of  
a district area should take place on the principles set by the Police Commander in 
Chief.In Article 8a (3) the basic tasks of the head of a police community support 
sector (HPCSS) and the head of a police station were defined. Above all, their 
tasks include identifying threats and counteracting the causes of their emergence. 
The duties of the HPCSS are to perform administrative and procedural activities 
and other activities that should be carried out immediately, in particular related 
to the reporting of crime and securing the place of the event.
2 Act of 6 April 1990 on the Police (uniform text Journal of Laws of 2017, item 2067).
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The first legal regulation after the system changes regarding the police com-
munity support services was the issue of the Order No. 4 of the Police Command-
er in Chief of April 20, 1995 regarding the police community support service 
including heads of the police community support organizational unit (PCSOU). 
This document introduced a legal regulation entitled ‘The instructions on the 
police community support service and heads of the PCSOU’. §1 defines what the 
police community support service consists of. The essence of the service is the 
recognition of threats to the security of citizens and public order in the area of 
the police community support service. Hazard recognition is to be used in pre-
ventive and detective activities of the Police3. ‘The instructions’ define the basic 
concepts such as ‘region of the PCSO’, ‘PCSOU’, ‘PCSS’. In § 3, the scope of re-
sponsibility of the district commanders was determined. They were responsible 
for the division of the area into districts and regions of the police community 
support service. When making such a division, the district commanders should 
take into account objective criteria, e.g. population, degree of urbanization, num-
ber of commercial establishments. The submission of the heads of PCSOU was 
specified in § 4, according to which the supervisors of the heads of PCSS were 
the heads of PCSOU or a designated policeman. ‘The instruction’ indicated the 
qualifications of police officers performing police community support functions, 
which included the completion of a specialist NCO training course for PCSOs 
and a 3-month internship as a PCSO assistant, as well as the positive opinion of 
the head of the basic unit. ‘The Instruction’ specifies that the personal inspection 
on foot is the most important form of performing PCSO service. The time of the 
inspection, which should fulfill at least 60% of the time of community service, 
was also determined. It was found that the PCSO conducts constant recognition 
of the area assigned to him/her in terms of people and terrain, and it was pointed 
out that the PCSO should gather information on the geographical location of the 
region, administrative division, population, socio-economic relations, religious 
culture and history, and at the end it was stipulated that the PCSO is to collect 
information on the risks of crime and misdemeanors, as well as on crime induc-
ing threats.

The PCSO’s task was also a personal identification, and at the same time 
he/she must know people who pose a threat for law and order and in the region. 
With these people, the PCSOshould conduct preventive talks or should apply for 
the use of educational or repressive measures against them. The obligation to 
observe the area by the PCSO and in particular the need to know the topography 
of the region (the course of communication lines, the seat of the most important 
institutions and offices, enterprises, workplaces, and gastronomic premises) was 
also included. The PCSO was obliged to convey his/her observations to his/her 
superiors, as well as to propose solutions for the dislocation of patrol services. 
3 The PCSO’s work consists of ‘recognizing threats to the safety of citizens and public order in the area of the 
service, in order to use it in the preventive and detective activities of the Police’ (Instruction on the community 
service and head of PCSOU) introduced by the Order No. 4 of the Police Commander in Chief of 20 April 1995 
on the police community support service and the head of the PCSOU.
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When undertaking preventive activities he/she should contact a specialist who 
performs criminal prevention tasks. In the area of prosecution of crimes, the 
PCSO’s obligations were formulated; in particular, it was the reading of informa-
tion about offenses committed in the district, immediate response to the mes-
sage about a specific crime, among others securing the place of the event so 
that traces and evidence will not be polluted or lost, establishing witnesses and 
victims, taking steps to determine the place of stay of the perpetrator of the 
crime and actions to recover objects lost through crime. The PCSO should also 
collect information about the perpetrators of crimes, analyze it and pass it on to 
other police services. Also the PCSO’s responsibilities were also mentioned to 
which belongs the conduct of simplified and private prosecution proceedings. 
The PCSO should also provide operational work. The PCSO’s duties also in-
cluded the supervision over compliance with the order regulations. The PCSO 
could use such measures as a penalty, reprimand or caution. He/she should also 
provide assistance to enforcement authorities, conduct interviews at the request 
of other bodies, provide assistance to officers of other organizational units of 
the Police, and appear in colleges of misdemeanors as public prosecutor. The 
head of the PCSOU and the management of the Police basic unit should make 
a district assessment based on the criteria: knowledge of the region and proper 
diagnosis of public order threats, effectiveness in crime prevention, effective-
ness of participation in detecting crimes and the  degree of executing superiors’ 
orders and implementation of own ventures. The basic tasks of the head were 
formulated in this document. The head undertakes activities aimed at ensuring 
public order and safety in the area of the PCSOU, as well as supervises the police 
community support operational work. He is obliged to act as public prosecutor 
before misdemeanors colleges. The task in the scope of the organization of police 
community support services is to create a plan of work and a schedule of specific 
tasks undertaken by the district police officer, as well as organize consultations 
to discuss current problems.

The responsibility of the head of the PCSOU is also to collect information 
about crimes and current analysis of this material, to participate directly in pre-
liminary activities concerning the most serious crimes, to direct PCSOs to par-
ticipate in preliminary activities of serious crimes taking place in their service 
areas, formulate postulates regarding crime tactics, organize cooperation with 
other policemen and representatives of public administration bodies, institutions 
and schools, as well as initiate meetings with the public and develop ties with 
citizens. The head of the PCSOU should hold the district officers accountable 
for the effectiveness of their work once a month. The head of the PCSOU was 
also obliged to receive citizens on complaints and requests regarding the work 
of his/her subordinate police officers. The obligation to document the course of 
the service was also a responsibility of a PCSO and PCSOU. The PCSOU should 
keep a book to control the cases assigned to the PCSO and a notebook for re-
cording accounts and work results. The PCSO, on the other hand, was to keep a 
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notebook recording work results and files with the cases related to the region.
The Order No. 15 of the Police Commander-in-Chief of 23 September 1999 

on the methods and forms of performing tasks by the district police officer and 
head of the district police sector� was the first internal legal act published in the 
Official Journal of the Police Headquarters. The criteria for appointing a police-
man a PCSO post were set down there. Pursuant to this Order three posts in the 
police community support section were created: junior PCSO, PCSO and senior 
PCSO. In the case of promotion the length of service and specialist courses were 
indicated. The Order stipulates that an assignment of more than one service area 
may last no longer than 6 months. This order introduced a ban on the alloca-
tion of preparatory proceedings to PCSOs preparatory proceedings. The duties 
of the head of the PCSS have also been expanded to supervising district work 
and maintaining the efficiency of PCSOs work. It was stressed that in the area 
of crime prevention, the PCSO and the head of the PCSS should cooperate with 
a specialist in the field of crime prevention. It was added that the local govern-
ment should be involved in the process of appointing of heads of PCSSs. The 
Poviat (municipal) Police Commander appoints the PCOs and heads of PCSSs 
after consulting the commune head, town mayor or president or other authorized 
executive body of the commune auxiliary unit.

In the area of prevention of committing crimes and misdemeanors, tasks re-
lated to the prevention of domestic violence were implemented. The most impor-
tant organizational unit in the field of organizing community work of PCSOs re-
mains the service region. The sector includes several or a dozen of such regions, 
which are the supervision of the head of PCSS. The basic form of performing 
community service is the personal inspection on foot, and the time of the ob-
servation should fulfill 60% of the time of community service. The personal 
inspection was defined as moving within the boundaries of the assigned area and 
carrying out tasks resulting from the scope of district work duties.

The Order also defines the PCSO’s duties, which consisted, among other 
things, of operational work in the assigned district, both in terms of administra-
tive division, as well as socio-economic relations, interpersonal conflicts, etc., 
documenting all information obtained and transferring it to the other organiza-
tional units of the Police. The PCSO’s task was also to disclose people commit-
ting crimes, addicted to alcohol and drugs or mentally ill, talking to such people 
and organizing help for them. It was determined that the PCSO is to maintain 
contacts with local community leaders. The duty of the PCSO was also to par-
ticipate in inspections of property at risk of crime, the obligation to maintain 
constant contact with victims of crime and taking action in the field of coun-
teracting domestic violence. The PCSO was supposed to react to information 
about the crime, secure the place of the incident and possible traces, establish 
witnesses and victims provide help to victims, and determine the where abouts 
of persons suspected of committing a crime. It was added that the PCSO is to 
� Official Journal of the Police Headquarters of 1999. No. 15, item 107. 
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draw up descriptions of possible perpetrators, make a current analysis of crimes 
and offenses committed in his/her region). Other responsibilities include control 
of compliance with applicable administrative regulations and orders in force in 
the region. The PCSO should conduct environmental enquiries, provide support 
and assistance to representatives of enforcement authorities, provide assistance 
and support the policemen from other organizational units and police forces in 
the activities requiring the knowledge of the region. The obligation of the PCSO 
to act as a public prosecutor in misdemeanors colleges has been abolished as 
the head of PCSS had to do it. The head of PCSS was also to organize commu-
nity work, help PCSOs and supervise the activities of police officers subordinate  
to him.

The detailed duties of the PCSO include, among others, analyzing the threat 
to law and order, adapting work schedule of PCSOs to the current needs, partici-
pating in all meetings and briefings on the issues of district work. The head of 
PCSS should hold PCSOs accountable for district-related tasks and professional 
discipline and run a special book.

The head of PCSS was also to assess the PCSOs, their knowledge and skills 
including their own initiative in the field of counteracting threats occurring in the 
area. The head of PCSS should also collect all information including operational 
ones on offenses and misdemeanors, develop the results for the management of 
the unit, organize district cooperation with specialists, participate in preliminary 
activities of the most serious crimes, initiate meetings with residents. The head 
of PCSS should keep a case control book, a briefing book for the service, a note-
book to write PCSOs’ accounts, a record of the district work results, a book of 
admissions for comments and requests about the district work, a PCSOs’ work 
schedule. The PCSO on the other hand, kept a notebook, files with the cases run 
in the region and a record of work results. An important change in the organiza-
tion of the Police Community Support Sector was introduced by Order No. 9 of 
the Police Commander-in-Chief of July 3, 2000, changing the order on methods 
and forms of performing tasks by PCSOs5. It contains information on the liquida-
tion of junior and senior PCSO posts, and therefore the possibility of horizontal 
promotion. The order also introduced an extension of the so-called ‘periodic 
reports’ from one month to three months. The designation of the ‘files of the 
region’ has also changed, namely the designation ‘Secret (after completion)’ has 
been changed to ‘Reserved (after completion)’.

Order No. 23 of the Police Commander-in-Chief of November 30, 2001 
amending the order on the methods and forms of performing tasks by PCSOs 
and the head of PCSS6 introduced a few changes to the Order No. 15 of the Com-
mander-in-Chief of Police of September 23, 1999 regarding methods and forms 
of performing tasks by PCSOs and the head of PCSS. It has been noted that the 
change concerns § 11 (1) point 2, in which the fragment:  participation in the 
5 Official Journal of the Police Headquarters of 2000. No. 5, item 54.
6 Official Journal of the Police Headquarters of 1999, No. 15, item 107 and of 2000, No. 5, item 54
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meetings is documented with an official note, a specimen of which is attached as 
Annex 1 to the order was added. The changes also concerned § 19 (1), which  has 
been given the following wording: The head of PCSS holds PCSOs accountable 
periodically – at least once every three months – for performing their tasks and 
for the observance of professional discipline on the basis of a point evaluation 
of district work, a specimen  of which is given in Annex 2 to the order. The order 
repealed point 4 in paragraph 2 and point 3 in paragraph 23.

Quite important information was the introduction of the district work evalu-
ation system. The table, included as Appendix 2, contained a model of such an 
assessment and it is quite extensive. It allows for charging points to the PCSO 
for performing specific activities. The table indicates that the basis for award-
ing points from the reconnaissance area for the needs of the detection process is, 
for example, the detection of crimes in the region in the categories: theft, bur-
glary, car theft, fight and battery, robbery or other indications indicated by the 
Voivodeship Police Commander. 

Attachment No. 2 also defines the concept of detection and what is the level 
of detection and how it is calculated.It was found that the so-called ‘caught in the 
act’ deeds of the perpetrator (s) are scored, not the number of perpetrators in the 
categories of theft, theft with burglary, car theft, fights and battery, robberies or 
others indicated by the Voivodeship Police Commander. The perpetrator’s cap-
ture in a direct chase was also recognized.The concept of ‘caught in the act’ was 
specified. The role of close cooperation with the society was indicated by scoring 
initiatives that increase the safety of people, places or facilities (e.g. promoting 
the use of mechanical, physical and electronic security, appropriate illumination 
of hazardous places). The capturing of the perpetrator on the basis of the infor-
mation from the community was also scored. The direct superior was supposed 
to assess such elements as: timeliness and reliability of the implementation of 
assigned cases, diligence and regularity of the carrying out documentation. The 
timeliness of dealing with assigned cases was to be assessed on the basis of the 
entries in the PCSO Case Control Book, and the reliability of the settlement of 
cases on the basis of the remarks and observations of the superiors and the in-
coming signals from the entities to which they were directed. It should be noted 
that the score-based evaluation system of the PCSO work was abolished in 2004 
by Order No. 151 of the Headquarters of Police of February 20, 2004. This sys-
tem was strongly criticized by both policemen and analysts as being unsuccess-
ful and not bringing the pride of the Police.

Another amendment to Order No. 1 of 1999 is Order No. 3 of the Police Com-
mander-in-Chief of March 15, 2002 amending the Order on the methods and 
forms of performing tasks by the PCSOs and the head of PCSS7.  In § 1 the terms: 
police unit, district police sector, PCSO’s district region, the head of PCSS and 
PCSO were specified. The two concepts of ‘district police sector’ and ‘district 
region’ meant successively: district police sector – at least three district regions, 
designated as the area of operation of the head of PCSS and the district region 
7 Official Journal of the Police Headquarters of 2002, No. 5, item 24.
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– part of the district Police headquarters or police station area designated as 
PCSO’s activity area. § 3 of Order No. 15 received a new wording in the context 
of the principles of determining districts regions and indicated criteria to be 
taken into account when designating districts regions. Among the criteria for 
determining regions, there were such issues as: population and its demographic 
structure, the degree of density of housing, the level of risk of crime and other 
negative behaviors, the location of educational and public facilities. This change 
was introduced due to the repeal of Order No. 27/98 of the Police Commander-in-
Chief of December 9, 1998 on the principles of creating district police sectors.

In the Order No. 21 of the Police Commander in Chief of December 31, 2002 
on the manner of conducting a home intervention against domestic violence un-
der the name ‘Blue Card’8, a special role belongs to the police community sup-
port. § 3 implies that the head of the Police organizational unit after receiving 
the ‘A’ card from the Police unit officer on duty, instructs to transfer it to the 
appropriate district police sector or PCSO. The head of the Police organizational 
unit or a person designated by him/her in his/her area is required to coordinate 
and supervise the implementation of tasks resulting from the provisions of the 
order. In § 4 tasks related to the PCSO and the head of PCSS were formulated. 
Upon the receiving in the mode specified in § 3 (2) of ‘A’ card the PCSO or the 
head of PCSS are required to set up a case file entitled ‘Domestic violence’. The 
file contains documentation of interventions against violence in this family and 
activities undertaken in this scope. Within seven days of the receiving of the 
intervention documentation, the PCSO should contact the family in which the 
violence took place in order to get a closer look at the situation and find out 
if and possibly what kind of help is needed. One should also ask the victim of 
domestic violence for consent, for sharing personal data and information con-
cerning the family situation with state authorities, self-government bodies and 
social organizations if this was not possible during the intervention, and written 
confirmation of this consent on the ‘A’ card. With the expiration of the problem 
of domestic violence, the PCSO can end keeping the case file entitled ‘Domestic 
violence’ concerning a given family, when the documentation and information 
obtained show that the phenomenon of violence no longer exists in this family. 
The PCSO documents the termination of keeping the case file in the form of an 
official note. The contents of the note are read by the head of the Police unit or  
a person authorized by him.

Order No. 151 of the Police Commander-in-Chief of February 20, 2004 
amending the order on the methods and forms of performing tasks by the PCSO 
and the head of PCSS9 is another amendment in which in § 1 it was stated that the 
paragraph 11 (1) point 2 of the Order No. 15 of 1999 changed its wording.  The 
change concerned an indication to initiate and participate in meetings organized 
by self-governments, schools or organizations that can contribute to improving 
public safety and order, proper education and raising young people and combat-
8 Official Journal of the Police Headquarters of 2002, No. 14, item 111.
9 Official Journal of the Police Headquarters of 2004, No. 4, item 18. 
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ing pathology. It was pointed out that the head of PCSS periodically - at least once 
every three months – evaluates every PCSO for performing official tasks and ad-
herence to professional discipline. The form of evaluation is determined by the 
head of the Police unit. The Order No. 15 of 1999 referred to a system of score-
based evaluation of PCSOs. Order No. 151 stated that the form of evaluation is 
determined by the head of the unit. Therefore, the score-based evaluation system 
was abandoned. §23 point 6 ordering the head of PCSS to keep the ‘PCSOs work 
schedule’ was repealed. In the annex to the order the words „RESERVED (after 
completing)” are deleted. ‘The district region files’ was defined as ‘reserved’ 
material and earlier it was a secret document (order of 2000). The secrecy clause 
relating to this document was therefore abolished. The scope of district activi-
ties was defined in Order No. 528 of the Police Commander-in-Chief of June 6, 
200710 on the forms and methods of performing tasks by PCSOs and the head of 
PCSSs11. The chapters were distinguished in the order. Chapter 1 indicated that 
the discussed document contains criteria for the allocation of a PCSO of a ser-
vice area, a form of performing tasks by a PCSO, methods of performing tasks by  
a PCSO and the head of PCSS and the documentation kept by them. Four new 
terms were included: ‘Police organizational unit’, ‘police community support  
section’ and ‘the PCSO’. It was defined that a PCSO is a policeman appointed 
for this post. The basic form of performing community service is the personal 
inspection on foot which – as indicated – consists of ‘moving within the bound-
aries of the assigned service area and carrying out tasks resulting from the scope 
of his/her official duties’. It was not indicated, however, what percentage of ser-
vice time should be a circumstance, and therefore the PCSO and its superiors 
should know best how much time they should devote to being on the inspection 
and carrying out the tasks assigned. Chapter 2 contains the PCSO’s tasks within 
the boundaries of the service area assigned to him/her.Four PCSO’s tasks were 
distinguished. It was indicated that among the PCSO’s tasks there will be the re-
connaissance of the assigned service area in terms of people, terrain, phenomena 
and events affecting the state of public order and safety, implementation of tasks 
in the field of social prevention, implementation of tasks connected with the 
prosecution of offenders and control of compliance with the law (§ 8). The PCSO 
should gather information about his/her area of service. He/she should have an 
orientation in the field of socio-economic relations and economic and environ-
mental structure, as well as pathological phenomena and social conflicts. He/she 
should be informed about planned sports, cultural, entertainment and commercial 
events. In the context of the community work methodology, it should be assumed 
that he/she will gather information about the people of interest, i.e. punished 
persons released from prisons or addicts suspected of criminal activity, minors 
threatened with demoralization and perpetrators of criminal acts and he/she will 
carry out preventive talks with them and take actions to help these people. The 
next paragraph formulates the PCSO’s responsibilities in the field of responding 
10 Official Journal of the Police Headquarters, item 38. 
11 Official Journal of the Police Headquarters of 2004, No. 4, item 18. 
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to committed crimes and prosecuting their perpetrators. It was also determined 
to what extent the PCSO performs tasks related to social prevention. The division 
was made into urban and extra-urban areas. However, it has been noted that in 
particularly justified cases, at the request of the head of a district police unit, the 
PCSO may be directed to perform a patrol service. The restriction in this respect 
was indicated, namely the patrol area should cover the PCSO’s service area and 
the neighboring region. It was noted that the PCSO may be assigned other tasks 
by the head of the organizational unit, in particular performing activities related 
to accepting  crime or misdemeanors reports, performing legal assistance activi-
ties, conducting explanatory proceedings in misdemeanors cases. This gave the 
heads of the Police organizational units wide opportunities to assign tasks to be 
carried out. The PCSO is to keep official notepad and files of the area in which 
public information is collected. Chapter 3 defines the scope of tasks and duties 
of the head of the PCSS as an organizer of PCSOs’ work, including, among oth-
ers, directing the work of subordinate police officers and providing necessary 
assistance in solving more difficult cases and performing complicated tasks, pro-
viding PCSOs with current information on current events relevant to their work, 
organizing briefings, conducting ongoing cooperation with other organizational 
units of the Police. The head of PCSS should not conduct verifying and prepa-
ratory proceedings. Instead he/she should keep a case control book assigned to  
a specific PCSO, a book of service briefings and a record of the results of district 
work. The order introduced significant changes in the field of the PCSO’s tasks 
and the organization of his/her service. The obligation to spend at least 60% of 
the time of service inspecting the area was abolished. A ban was introduced to 
assign PCSOs serving in urban areas to such forms of service as escort, security, 
on-duty, investigation at the disposal of the police organizational unit, which was 
aimed at enabling the PCSO to increase activity in the field of cooperation with 
the community. The scope of tasks for PCSOs servicing in extra-urban areas was 
extended by allowing them to conduct verifying and preparatory proceedings 
in cases concerning crimes occurring in their service region, carrying out other 
forms of performing preventive services than personal inspections.

The scope of the documentation and information gathered in the files was 
significantly limited and the possibility of keeping the files in electronic form 
was introduced. The determination of criteria for the assessment of PCSO’s work 
was abandoned.

Order No. 921 of the Police Commander-in-Chief of September 11, 2008 
changed the order on the forms and methods of performing tasks by PCSOs and 
the head of PCSS12. The wording of paragraph 9 (2) under which ‘Non-confidential 
information obtained in the course of district reconnaissance is collected by the 
PCSO in the region’s files’ was changed. The word ‘non-confidential’ was deleted 
(§ 1 (1).  Since the entry into force of this order the PCSO must keep a notebook 
and other documentation, the nature of which is specified in separate regulations.
12 Official Journal of the Police Headquarters of 2008, No. 16, item 96. 
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By Order No. 115 of the Police Commander-in-Chief of 13 April 201213, the 
order on the forms and methods of performing tasks by a PCSO and the head of 
PCSS was amended. The changes took place in § 15 (1), in which it is specified 
that the scope of the DPO’s tasks performing service in urban areas does not in-
clude escorting, security and on-duty services; investigation work is only at the 
disposal of the duty officer of the Police organizational unit. Also the changes 
concerned § 16 (1) point 2, which received the following wording: ‘2) perform 
the tasks referred to in § 15 (1). ‘ The third change was the addition after § 16  

– § 16a in the following wording: PCSO serving in urban areas – at the request 
of the head of the Police organizational unit, in particularly justified cases – may 
conduct investigative and preparatory proceedings in the case of crimes with  
a slight degree of complexity, committed in his/her region, as defined in Article 
206-209 and Article 210 § 1 of the Act of 6 June 1997 – Penal Code (Journal 
of Laws No. 88, item 553, as amended), except for cases in which the notifier, 
indicated in the notification as the perpetrator, victim, or suspect is deprived of 
liberty in this one or another case unless only detention has been applied.’ Since 
June 20, 2016 a new order regulating the methods and forms of performing tasks 
by the PCSOs and the head of PCSS has been in force14.

Order No. 5 defines the criteria for determining and allocating regions, meth-
ods and forms of performing tasks by the PCSOs and the head of PCSS, organi-
zation and manner of performing the personal inspection service, documenta-
tion kept by the PCSOs and the head of PCSS, supervision over the personal 
inspection service. The PCSO’s definition has been changed, which has been 
extended and also includes police officers entrusted with the implementation 
of PCSO’s tasks, which gives the possibility to verify the candidate’s suitability 
for performing district service. The PCSO’s definition is as follows: The PCSO  
– a police officer appointed for a district post or a police officer who was en-
trusted with the implementation of PCSO’s duties in that post. The definition of  
a head of PCSS includes a police officer who was appointed as the head of the 
district police sector or another policeman in a senior position, who was ap-
pointed by the head of the Police organizational unit to exercise supervision over 
PCSOs. The head of PCSS may also be a policeman who was entrusted with the 
duties in that post. The determination and allocation of service areas has been 
clarified. The definition of a personal inspection on foot was also changed. Per-
sonal inspection is the basic form of performing community service and consists 
of moving within the boundaries of the assigned area of service. During the 
inspection he/she carries out tasks resulting from his/her job duties. The same 
definition of an inspection appears in the Order No. 528, but has become part of 
the definition of an Order No. 5. The second part of the definition of this order 
has been given the following wording: ‘Personal inspection’ also means the per-
formance of official tasks outside the headquarters of the Police organizational 
unit, closely related to the district region and implemented outside.’ The order 
13 Official Journal of the Police Headquarters of 2012, item 17. 
14 Official Journal of the Police Headquarters of 2016, item 26.
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also indicated the way of proceeding in the designation and allocation of service 
areas, the solution regarding the obligation to operate in an additional service 
region was elaborated. The allocation of an additional region is related to the 
allocation of the service allowance. On the other hand, the criteria taken into ac-
count when designating the region remained the same as in the Order No. 528.

It is worth emphasizing the obligation of the head of PCSS to provide the PCSO 
covering the region with information regarding in particular the characteristics 
of the region and the threats occurring in it. The order also defined the inspection 
and this definition was extended in comparison with the Order 528. The inspec-
tion also includes activities such as meetings with the local community, participa-
tion in meetings of interdisciplinary teams, working teams, meetings with young 
people and seniors. On foot movement of the PCSO during the inspections was 
also indicated, although the use of the means of transport was also allowed. The 
head of the Police organizational unit is to provide the PCSO with the necessary 
means of wired and wireless communication. PCSOs were equipped with mobile 
phones and access to the Internet. The method of conducting briefings before 
the inspection is described as a short information transmission preferably using 
multimedia.  In particularly justified cases the PCSO may start service without 
a briefing if he/she has obtained the consent of the immediate superior. Both the 
tasks and instructions provided at the briefing for the inspection service as well 
as the course of the service are documented in the notebook or by means of an 
electronic medium. The regional activity was also extended by the possibility of 
submitting proposals when planning the inspection regarding the time of service 
and the current state of safety and order in the area.

The scope of the PCSO’s tasks is described in chapter 4 of the order. The 
PCSO’s tasks include: 1) conducting the reconnaissance of the area allocated to 
him/her in terms of people, terrain, phenomena and events affecting the state of 
public safety and order; 2) carrying out tasks in the field of social prevention; 3) 
carrying out tasks related to the prosecution of perpetrators of crimes and mis-
demeanors; 4) controlling compliance with the law. 

While conducting a district reconnaissance the PCSO seeks to obtain infor-
mation about his /her area in the scope of: 1) socio-economic relations as well as 
economic and environmental structure; 2) location, size and intensity of crime-
inducing phenomena; 3) social conflicts and their origins; 4) temporary or pe-
riodic events planned including sports, cultural, entertainment and commercial 
events. The PCSO also conducts preventive talks with people residing in or stay-
ing in his/her area, posing a threat to public safety and order, also conducts field 
reconnaissance, files of the region in which information gathered during the 
reconnaissance is collected, performs current analysis of the security situation 
in his/her area using information about the state of security and order. The PCSO 
can show creativity and should report to the head of PCSS about conclusions 
and proposals regarding e.g. the time and manner of accomplishing his/her own 
tasks.
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The PCSO also performs social prevention tasks by diagnosing and indicating 
local threats and by directions of activities in the field of social prevention. The 
task of the PCSO is to implement preventive actions and programs in coopera-
tion with other police officers and non-police entities. The PCSO is also sup-
posed to inform residents about existing threats and give them instructions on 
how to protect themselves, behave in certain situations and organize themselves 
in order to improve safety. The PCSO also performs assistance activities for vic-
tims of crime, his/her task is also to organize counseling for victims of crimes as 
well as counteracting domestic violence.

Another task of the PCSO is also the preparation of a priority action plan in 
semi-annual cycles. This is a novelty in the organization of district work. The 
PCSO in consultation with the head of PCSS prepares a priority action plan. The 
development of the priority plan is possible on the basis of diagnosed social ex-
pectations and based on the analysis of threats in the subordinate service region. 
Thanks to the preparation of the priority action plan the real socialization of the 
tasks carried out by the PCSO is possible.This plan is approved by the head of 
PCSS. The choice of the priority action is given to the community and local me-
dia can be used as much as possible. If it is necessary to modify the priority plan 
or if the assumed goal has not been achieved, the supervisor of the head of PCSS 
will be acquainted with the plan. A new plan can be drawn up if major modifica-
tions to the priority action plan have to be made. At the same time, the tasks that 
have been carried out so far are assessed.

In the priority action plan the PCSO characterizes the diagnosed threat in the 
service area. The PCSO should indicate the main identified threats, which would 
require taking long-term activities requiring long-term impact, which goes be-
yond the scope of routine activities along with sources of information that form 
the basis of the diagnosis. Social expectations should be taken into account in 
particular. As part of the priority plan the PCSO indicates the goal to be achieved 
and defines the manner of achieving this goal. As part of the priority plan the 
implementation of the plan is evaluated by the degree of achievement of the as-
sumed objective, possible difficulties in achieving it, the level of involvement of 
external entities, local communities and individual organizational units of the 
Police, if they participated in the implementation of the action and the reasons 
for failing to achieve the intended goal. The catalog of tasks excluded the possi-
bility of conducting security clearance procedures and preparatory proceedings. 
The scope of activities that cannot be subcontracted to a district-based service 
in urban areas, as well as restrictions concerning all district tasks in the imple-
mentation of tasks not strictly related to the district function, such as: performing 
patrol service, performing activities related to accepting a notification of a crime 
or misdemeanor, activities in legal assistance were maintained. Within the scope 
of defining the duties of the head of PCSS the obligation to register the results 
of district work was dropped for the purpose of monitoring the effects of district 
services on the basis of data collected in the electronic reporting system in the 
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Police. It was also allowed to resign from running a book of control of affairs 
assigned to the PCSOs in special cases in organizational units without a separate 
position of the head of PCSS. Chapter 6 is devoted to the issue of supervision over 
the performance of the personal inspection and introduces new regulations in the 
matter of ensuring supervision over the course of the district service. Poviat (mu-
nicipal, district) commanders have been required to issue written decisions. It 
was unequivocally indicated that the system of supervision over the personal in-
spection service should be integrated with the patrol supervision system. Direct 
PCSOs’ supervisors are responsible for the supervision of the PCSOs perform-
ance. In order to ensure an appropriate level of supervision over the performance 
of the service the heads of the Police organizational units appoint police officers 
authorized to perform supervisory activities. The purpose of supervision over 
the performance of the service and activities performed as part of the supervi-
sion over the performance of the PCSO’s service was also defined. 

The most important changes that have occurred in the police community sup-
port services include the prohibition of conducting preparatory and explanatory 
proceedings in misdemeanors cases (from January 1, 2017); the introduction of 
prohibitions for district-based urban areas of the implementation of orders re-
sulting from warrants received by the Police organizational unit; introduction of 
limitation of district participation in the implementation of tasks in the frame-
work of non-subject subunits and police prevention departments; bureaucratiza-
tion of activities and introduction of IT support tools; introduction of a priority 
action plan.

On 25 February 2017, another law regarding districts entered into force – Or-
der No 6 of the Police Commander-in-Chief of February 21, 2017 amending the 
order on the methods and forms of performing tasks by the PCSO and the head 
of PCSS15. This order introduced two changes in the Order No. 5 of the Police 
Commander-in-Chief of June 20, 2016 on the methods and forms of perform-
ing tasks by the PCSO and the head of PCSS. The changes were dictated by the 
entry into force of the Ordinance of the Minister of the Interior and Administra-
tion amending the ordinance on education requirements, professional qualifica-
tions and service intervals to be met by police officers on the positions of Police 
Chiefs and other official positions and conditions for their appointment to higher 
positions as a result of what has been created a horizontal promotion path in the 
form of a ‘senior PCSO’ position. In connection with the above, the order No.  
6 indicated that the change refers to § 2 point. 4, in which the PCSO defini-
tion was obtained, which had the following wording: ‘PCSO- a police officer 
appointed for a district or senior district post, and a police officer who was 
entrusted with the performance of official duties on these positions.’ The second 
amendment referred to § 29, to which section 3 was added indicating the role of 
PCSO’s with experience, which they should provide to less experienced PCSOs 
in the implementation of tasks of a considerable degree of complexity.
15 Official Journal of the Police Headquarters of 2017, item 12. 
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Analyzing the above-mentioned provisions, which over the past few decades 
delineated and continue to define the functioning of a PCSO institution, it should 
be stated that building a legal foundation for an important and socially necessary 
and professionally employed profession in the Police structures, which is com-
munity-related, has a functional and institutional dimension. As we can see, suc-
cessive regulations regarding PCSOs’ functioning are certainly not perfect.

The proposed and implemented changes were not always beneficial for the 
PCSOs. In some periods the Police leadership made PCSOs act as officials col-
lecting information from the service area.

Throughout the period of changes in the regulations the battle over the scope 
of tasks that were imposed on the PCSO takes place. After the transformation pe-
riod on the PCSOs were imposed too many tasks which resulted in overworking 
and not fully possible implementation of the assumptions. Sometimes these tasks 
were fuzzy and deprived of PCSOs their identities. Lack of professional promo-
tion in the PCSO structure itself resulted in the degradation of this function. 
Adding tasks resulted in discouraging the PCSOs and few were applying ones for 
this function. As time went on there was an improvement in terms of function-
ing. Typically repressive actions resulted in a shift to preventive and social tasks. 
The policeman’s personality, experience as well as his/her education is of funda-
mental importance when it comes to choosing for a PCSO post. Every policeman 
aspiring to this role should undergo training which will fundamentally prepare 
him/her for this role. The Police itself should take care that every police officer, 
especially the one who has direct contact with the citizen, is thoroughly trained 
putting emphasis not only on the professional profile but also interpersonal, psy-
chological one or the specificity of the tasks performed.

The outline of the government program ‘The PCSO in the neighborhood’ ‘The 
PCSO closer to us’ presented at the beginning of the article provokes reflection. 
According to the data of the Ministry of Interior and Administration up to now 
the PCSO was involved in many tasks that do not belong to their competence. 
Presenting a new concept of PCSOs work Minister of Interior and Administra-
tion, Mariusz Błaszczak said that about 10 percent of all policemen should be 
PCSOs. The assumption is that PCSOs should leave their desks so that they will 
not be charged with additional duties. We want to strengthen the role of the PCSO 

- said the minister at the conference inaugurating the ‘The PCSO in the neighbor-
hood’ ‘The PCSO closer to us’ program. The PCSO should be the first contact 
of the citizen with the police and also should be recognizable. He informed that 
the vacancies are to be completed by the end of 2017. Deputy Minister Jarosław 
Zieliński added that even the best-performing police will have no effect if it 
does not closely cooperate with the public. Changes include staff stabilization 
and raising the rank of PCSOs. The changes are aimed at making It profitable 
to be a PCSO. It will be possible to get a promotion within the PCSO function 
together with the salary increase.Time will tell how many of these words will 
remain valid.Will the assumptions be implemented? Will the proposed solutions 
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be able to fundamentally improve the PCSO’s image and raise the prestige of this 
profession in the Police?
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summary: This article describes the characteristics of a PCSO institution against the 
background of legal and political changes. In accordance with the current legal regu-
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lations ‘the PCSO is a police officer appointed for a PCSO or senior PCSO post and 
a police officer who was entrusted with carrying out his /her official duties on these 
posts.’ Over the years the PCSO’s definition has evolved. At the beginning of the politi-
cal transformation only a policeman who was trained on a PCSO course was assigned 
to the PCSO’s role. At that time he personified his/her function as a PCSO. Over time 
the regulations were adapted to the existing conditions. In 1999 a district division with 
the structure of three positions was created within the Police, namely the junior PCSO, 
PCSO and senior PCSO. After less than a year the positions of the junior and senior 
PCSO were liquidated, and thus the possibility of horizontal promotion was abolished. 
However, a PCSO evaluation system was introduced through a score-based assessment, 
consisting of calculating PCSO’s points for performing specific activities. In 2004 the 
score-based system for the assessment of PCSOs’ work was abolished. In 2007 two PC-
SOs categories were introduced with a limited range of tasks, a PCSO serving in urban 
and in non-urban areas. Over the years a number of changes have been made both in the 
PCSO structure itself and in the implementation of tasks that they had to perform. These 
changes are described in the article presented.

Keywords: Police, PCSO, service area, PCSO’s district, Act on Police, ‘The PCSO in 
the neighborhood’, police community support sector (PCSS), sense of security.

CHARAKTERYSTYKA INSTYTUCJI DZIELNICOWEGO  
NA TLE ZMIAN PRAWNO-USTROJOWYCH

streszczenie: Artykuł ten opisuje charakterystykę instytucji dzielnicowego na tle zmian 
prawno- ustrojowych. Dzielnicowy zgodnie z obecnie obowiązującymi przepisami praw-
nymi to policjant mianowany na stanowisko dzielnicowego lub starszego dzielnicowego 
oraz policjant, któremu rozkazem personalnym powierzono pełnienie obowiązków służ-
bowych na tych stanowiskach”. Na przestrzeni lat definicja dzielnicowego ewoluowała. Na 
początku transformacji ustrojowej do roli dzielnicowego wyznaczano policjanta mającego 
przeszkolenie na kursie dla dzielnicowych. Wówczas uosabiał on swoją funkcją instytucję 
dzielnicowego. Z biegiem czasu dostosowywano przepisy do istniejących uwarunkowań. 
W 1999 roku w strukturach Policji utworzono pion dzielnicowych o strukturze trzech sta-
nowisk, a mianowicie młodszego dzielnicowego, dzielnicowego i starszego dzielnicowego. 
Po niespełna roku zlikwidowano stanowiska młodszego i starszego dzielnicowego a tym 
samym zniesieniu możliwości awansu poziomego. Wprowadzono za to system oceny dziel-
nicowych poprzez ocenę punkową, polegającej na naliczaniu punktów dzielnicowym za 
wykonanie określonych czynności. W 2004 roku został zniesiony system punktowy oceny 
pracy dzielnicowych. W 2007 roku wprowadzono dwie kategorie dzielnicowych o roz-
graniczonym zakresie zadań, dzielnicowego pełniącego służbę w miastach i na terenach 
pozamiejskich. Na przestrzeni lat dokonywano szeregu zmian zarówno w samej strukturze 
dzielnicowych jak i w realizacji zadań jakie mieli do wykonania. Zmiany te zostały opisa-
ne w przedstawionym artykule.

słowa kluczowe: Policja, dzielnicowy, rejon służbowy, rewir dzielnicowych, Ustawa  
o Policji, Dzielnicowy bliżej nas, referat dzielnicowych, poczucie bezpieczeństwa
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STATUTORY REGULATIONS IN THE FIELD  
OF ANTI-TERRORIST ACTIVITIES IN POLAND. 

NOTES ON THE SPECIAL USE OF WEAPONS

INTRODUcTION
Terrorism is currently one of the main threats not only to global and region-

al security but also to the security of individual states. Terrorism constitutes  
a threat not only to the life and property of individuals but has become a serious 
problem of the modern world. Due to its essence, it may threaten the social order, 
international relations and with the use of mass destruction means even the ex-
istence of humanity. Terrorism manifests itself in unlawful acts such as, for ex-
ample, aircraft hijacking, abduction of other means of transport with passengers 
as hostages, acts of economic sabotage, assaults, burglaries, ransom demands, 
assassinations on life, health or freedom of government officials, known persons, 
kidnapping and detaining people from other countries as hostages, using explo-
sives, automatic weapons and missiles in public places or taking hostages1.

In order to improve the effectiveness of the Polish anti-terrorism system, in-
crease thesecurity of citizens and lead to greater coordination of services, on 10 
June 2016 the Act on anti-terrorist activities was passed in Poland (here in after 

∗ Prof. Ph.D., Faculty of Administration and Management of the Humanitas University in Sosnowiec. 
1 K. Sławik, entryTerrorism, [in:] Nowa Encyklopedia Powszechna PWN, vol. 6, Warszawa 1997, pp. 370-371.
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the AT Act)2. Until the AT Act was adopted, the regulations were dispersed in 
a number of legal acts and concerned many entities responsible for state secu-
rity. The Act is the result of improving and supplementing the existing regula-
tions. The initiatives undertaken in Poland, aimed at improving regulations in 
the area of counteracting and combating terrorist threats, until 2016 did not lead 
to the development of a comprehensive law regulating taking action in the field 
of counteracting and combating terrorist threats.

TERRORIST ATTAcKS AND THEIR cONSEQUENcES
A breakthrough in the development of modern terrorism was the attack on the 

WorldTradeCenter, the headquarters of the Pentagon and the State Department in 
Washington. Representatives of Al Qaeda directed the hijacked passenger planes 
at the buildings of the two World Trade Center towers and the Pentagon. The 
total number of victims is estimated at 5856, including 266 passengers of the 
hijacked planes. The United States, after the terrorist attacks of September 11, 
2001, began building an anti-terrorist coalition, in which international organiza-
tions engaged, such as the United Nations, the European Union, the Organization 
for Security and Cooperation in Europe, the North Atlantic Treaty Organization 
and the League of Arab States. 

After September 11, a series of terrorist incidents took place. For example, 
between 23-26.10.2002, an attack of Chechen terrorists on the TheaterCenter in 
Dubrovka took place, in which 173 people were killed, including 133 hostages. 
On February 6, 2004, a suicide terrorist (20-year-old Chechen) detonated a bomb 
on a Moscow subway train, resulting in 39 people being killed and 122 injured. 
On March 11, 2004, bombs exploded on trains bringing people from suburban 
areas to work in the capital of Spain, resulting in the death of 198 people. On 
September 1, 2004 in Beslan, the Caucasus terrorists occupied primary school 
taking over 1.1 thousand hostages, mainly children, and about 400 people died 
then. On July 7, 2005, during the morning rush hours, explosions paralyzed the 
center of London during the G7 summit3, 52 people were killed and about 700 
were injured.Subsequent terrorist attacks are listed as examples: March 29, 2010 
in Moscow – terrorist attacks on two Moscow subway stations (39 people were 
killed and 102 were injured), April 15, 2013 – a terrorist attack during a Bos-
ton marathon (3 people were killed and 264 were injured),  October 31, 2015  

– a bomb explosion on the Russian Boeing A 321 in Egypt (224 people were 
killed),  March 22, 2016 in Belgium – two suicide bombers detonated explosives 
at the airport in Brussels (32 people were killed, 340 were injured), June 28, 2016 

– a bomb attack at the international airport in Turkey (48 people were killed and 
239 were injured).  

2 Journal of Laws of 2016, item 904.
3 A group of seven most influential countries in the world: France, Japan, Germany, the United States, Great 
Britain, Italy, Canada.
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The increase in the level of a terrorist threat in Europe in recent years has 
made it necessary not only to strengthen the preparation of services to prevent 
and react to terrorist events, but also to implement legal solutions adequate to 
new forms of terrorism.

All these events in the face of the wave of terrorist attacks in European coun-
tries indicated the need to take systemic measures to counteract terrorist threats.

LEGISLATION FOR SECURITY IN THE EUROPEAN 
UNION

Following the attacks on the World Trade Center, the European Union has 
taken a number of steps to prevent and combat terrorism. In 2003, the European 
Union adopted the European Security Strategy of December 3, 2003. In this 
document, terrorism is counted among the greatest threats to European security. 
On August 25, 2004, the European Council adopted the Declaration on Combat-
ing Terrorism. It indicated the directions of activities related to combating terror-
ism. The annex to the declaration contained the specific objectives of the current 
Action Plan on Combating Terrorism of September 2001. The second important 
document was the EU Counter-Terrorism Strategy of November 30, 2005, which 
obliges the countries associated in the EU to fight terrorism while respecting 
human rights.

On May 16, 2005, the Council of Europe Convention on the Prevention of Ter-
rorism was adopted in Warsaw. Its aim was to strengthen efforts to prevent ter-
rorism and the negative effects that terrorism has on the full enjoyment of human 
rights (in particular the right to life) through international cooperation as well as 
at the national level. The Convention obliged its signatories to the penalization 
of a number of offenses related to terrorist activities, such as public coercion to 
commit a terrorist offense or recruitment and training for terrorism�. 

In this context, the EU Internal Security Strategy – Towards a European Se-
curity Model of 25 and 26 March 2010 should be mentioned, which defines the 
most important areas of cooperation in the field of justice and home affairs with-
in the European Union and with the third countries.  

LEGISLATION FOR COMBATING TERRORISM  
IN POLAND

The Republic of Poland, being a member of an international anti-terrorist 
coalition, may be threatened by terrorist attacks and therefore the possibility 
of planning and carrying out an attack also in our country should be taken into 
account. However, there was no legal regulation of the tools to counteract terrorist 
threats and to combat these threats. There were also no clear rules and procedures 
of responsibility for a given area of activities. Therefore, it was necessary to 
� On September 8, 2006, the UN General Assembly adopted the Global Counter-Terrorism Strategy as an instru-
ment to strengthen efforts to combat terrorism at the national, regional and international levels.. 
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develop legal tools allowing the effective opposition to terrorism, defining the 
manner of functioning of state institutions in the event of a threat of a terrorist 
attack. Until the adoption of the AT Act, there were no legal solutions which 
would allow the services not onlyto strengthen the coordination mechanisms 
of the activities carried out, but also an effective and rapid response already 
at the time of suspicion of conducting terrorist activities. It was necessary to 
centralize responsibility for preventing and combating terrorism and to increase 
the effectiveness of cooperation between entities involved in counter-terrorist 
activities.

Individual countries undertake actions to protect the state and, in particular, 
its population against terrorist attacks. The issues relating to the recognition and 
fight against terrorism were dispersed in many legal acts: national, Community 
and international. In Poland, after 2001, no regulations aimed at combating 
terrorism and clarifying the cooperation between authorities in this area 
were proposed. On the one hand, there was no single legal act regarding this 
phenomenon, on the other hand, legal regulations in the context of the threat of 
terrorism were dispersed in various legal acts. 

Poland’s adaptation to international standards resulted in the introduction of 
appropriateregulations to legal acts, such as the Act of June 6, 1997 the Penal 
Code5; Act of June 6, 1997 Code of Criminal Procedure6

− Act of October 28, 2002 on the liability of collective entities for actions 
prohibited under penalty7

− Act of October 12, 1990 on the protection of the state border8

− Act of November 16, 2000 on counteracting money laundering and financing 
of terrorism9

− Act of April 26, 2007 on crisis management10

− Act of April 18, 2002 on the state of natural disaster11

− Act of 21 June 2002 on the state of emergency12

− Act of August 29, 2002 on Martial Law and on the competences of the Su-
preme Commander of the Armed Forces and the principles of his subordina-
tion to the constitutional authorities of the Republic of Poland13.

Regulations were introduced to the Acts regulating the activities of particular 
formations

− Act of April 6, 1990 on the Police14

− Act of October 12, 1990 on the Border Guard15

5 Consolidated text Journal of Laws of 2017, item 2204.
6 Consolidated text Journal of Laws of 2017, item 1904
7 Consolidated text Journal of Laws of 2016, item 1541
8 Consolidated text Journal of Laws of 2017, item 660  
9 Consolidated text Journal of Laws of 2017, item 1049.  
10 Consolidated text Journal of Laws of 2017, item 209.
11 Consolidated text Journal of Laws of 2017, item 1897.
12 Consolidated text Journal of Laws of 2017, item 1928.
13 Consolidated text Journal of Laws of 2017, item 1932.
14 Consolidated text Journal of Laws of 2017, item 2067.
15 Consolidated text Journal of Laws of 2017, item 2365.  
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− Act of May 24, 2002 on the Internal Security Agency and the Foreign Intel-
ligence Agency16.

It should be added that the Penal Code of 1969 did not register the term 
“terrorism”, and this Code was in force until 1997, i.e. until the entry into force 
of the Penal Code of 1997. By means of Regulation No. 162 of October 25, 
2006 of the President of the Council of Ministers, the Inter-ministerial Team 
for Terrorist Threats was established17.Within its framework, the Task Team 
for Systematization of National Regulations and Legal Solutions Concerning 
Counteracting Terrorism was established. The Team was established on June 10, 
2008 on the basis of decision No. 5 of the chairman of the Inter-ministerial Team 
for Terrorist Threats18. 

   The Team’s tasks were, among others:
− monitoring terrorist threats, their analysis and evaluation, as well as present-

ing proposals and opinions for the Council of Ministers;
− developing the drafts of standards and procedures in the field of combating 

terrorism;
− initiating, coordinating and monitoring activities undertaken by competent 

government administration bodies (among others in the use of information 
and recognition, counteracting and combating terrorism);

− organizing cooperation with other states in the field of combating terrorism;
− initiating training and conferences regarding the fight against terrorism;
− applying to appropriate ministers for taking legislative action aimed at im-

proving methods and forms of combating terrorism.
The task of the Team was also to review the existing legal provisions in Poland 

on counteracting terrorism and combating terrorism, and to develop proposals for 
new legal and organizational solutions in the field of preventing terrorist threats 
and combating terrorist threats. Within the framework of the Inter-ministerial 
Team for Terrorist Threats, work was started on a document that was not  
a normative document, but it was a document of a strategic nature. The result of 
this work was the adoption of the “National Counterterrorism Program for 2015-
2019”19. It pointed to the necessity of implementing legislative solutions. 

In 2015, the Task Team for the Review of Legal Solutions Relating to 
Terrorist Threats was established (by Decision No. 24 of the chairman of the 
Inter-ministerial Team for Terrorist Threats of March 26, 2015). The aim of the 
16 Consolidated text Journal of Laws of 2017, item 1920
17 Regulation No. 162 of the President of the Council of Ministers of October 25, 2006 regarding the creation of 
an Inter-ministerial Team for Terrorist Threats. It was amended successively by Regulation No. 95 of the President 
of the Council of Ministers of September 4, 2008, Regulation No. 74 of the President of the Council of Ministers 
of September 21, 2009, Regulation No. 18 of the President of the Council of Ministers of 3 April 2014, Regulation 
No. 84 of the President of the Council of Ministers of September 18, 2015 and Regulation No. 86 of the President 
of the Council of Ministers of July 5, 2016.
18 W. Zubrzycki W.  Dzieje ustawy antyterrorystycznej w Polsce.. [in:] Polska UstawaAntyterrorystyczna – odpo-
wiedź na zagrożenia współczesnym terroryzmem Ed. W. Zubrzycki, K. Jałoszyński, A, Babiński.  Szczytno 2016, 
p. 249.
19 Adopted by Resolution 252 of the Council of Ministers of December 9, 2014 on the “National Counterterror-
ism Program for 2015-2019”.
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Team was to present changes in the existing legal acts20. The Team developed 
recommendations that were accepted by the Inter-ministerial Team for Terrorist 
Threats on 2 July 2015.21. 

THE ACT OF JUNE 10, 2016 ON ANTI-TERRORIST 
AcTIVITIES  

The starting point for the draft of the AT Act were the recommendations 
presented by task teams within the Inter-ministerial Team for Terrorist Threats, 
conclusions from the implementation of the “National Counterterrorism Program 
for 2015-2019” and the provisions of the Additional Protocol of May 19, 2015 
to the Council of Europe Convention on the Prevention of Terrorism22. In the 
justification to the bill on anti-terrorist activities, attention is paid to the greatest 
challenge in the context of ensuring security in both a global and regional or 
national perspective, which is terrorism23. The increase in the level of a terrorist 
threat was also highlighted, in particular in the countries of Western Europe. 
Terrorism assumes more and more diverse forms, and the adopted solutions 
are to allow individual authorities and services for more effective fight against 
detected threats as well as taking preventive actions.

The Act of June 10, 2016 on anti-terrorist activities was announced in the 
Journal of Laws of 2016 under the item 904. The Act was amended once, and this 
was due to the establishment of the National Fiscal Administration (Journal of 
Laws of 2016, item 1948). The AT Act has 65 editorial units, almost half of which 
concern changes in other acts. As part of the AT Act, the following chapters have 
been distinguished:

Chapter 1. General provisions  (art. 1.-art. 3);
Chapter 2. Anti-terrorist activities preventing terrorist events (art. 4-art. 14)  
Chapter 3. Alarm levels (art. 15-art. 17);
Chapter 4.Anti-terrorist activities at the place of terrorist events, including 

counterterrorist activities (art. 18-24);
Charter 5. Special provisions regarding pre-trial proceedings (art. 25-26)
Charter 6. Changes in provisions (art. 27- 58);
Chapter 7. Transitional, adaptive provisions and the final provision (art. 59-65). 

20 P. Chrobot: Ustawa o działaniach antyterrorystycznych. Komentarz do niektórych regulacji [in:]  Burczaniuk 
P., Uprawnienia służb specjalnych z perspektywy współczesnych zagrożeń bezpieczeństwa narodowego. Wybrane-
zagadnienia, Warszawa 2017, p. 63.
21 Reply to interpellation No. 33629 regarding the existing threat to the growing potential of the Islamic Statehttp://
sejm.gov.pl/Sejm7.nsf/InterpelacjaTresc.xsp?key=642162CB [access on 04/08/2015]
22 M. Cichomski, M. Horoszko, I. Idzikowska Przygotowanie do przejmowania kontroli nad zdarzeniami o cha-
rakterze terrorystycznym oraz reagowanie w przypadku wystąpienia takich zdarzeń w świetle rozwiązań ustawy 
o działaniach antyterrorystycznych – w kontekście zadań resortu wpraw wewnętrznych, [in:] Zubrzycki W., Jało-
szyński K., Babiński A., ed., Polska Ustawa Antyterrorystyczna – odpowiedź na zagrożenia wspolczesnym terro-
ryzmem (PolishAnti-TerrorismAct - response to threats of modern terrorism),   Szczytno 2016, p. 281.
23 https://legislacja.rcl.gov.pl/docs//2/12284561/12348751/12348752/dokument218005.pdf [access: 04/01/2018]
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The Act of June 10, 2016 on anti-terrorist activities is one of the most important 
legal acts regulating such an important issue as  undoubtedly the protection 
against terrorist attacks. It granted Polish services various types of competences, 
including new operational and reconnaissance powers in the field of preventing 
terrorist events. While preparing the text of the AT Act, it was important to 
properly balance the adequacy of means and tools granted to the services that 
would be effective in preventing acts of terrorism. At the same time, however, 
they will not violate the essence of constitutional freedoms as well as human and 
civil rights, which, as it seems, has been achieved successfully.  

The Act contains a glossary of basic definitions (art. 2) and discusses the 
concepts of “anti-terrorist activities”, “counterterrorist activities”, “place of 
a terrorist event”, “terrorist event”. Art. 3 of the AT Act contains regulations 
regarding the division of competences in the field of anti-terrorist issues. Until 
the adoption of the AT Act, there was no such clear separation of competence 
responsibility in this area. Based on art. 3 paragraph 1 of the AT Act, the head of 
the Internal Security Agency is responsible for the prevention of terrorist events. 
According to art. 3 paragraph 2, the minister competent for internal affairs is 
responsible for preparing to take over control of terrorist events by means of 
planned undertakings, reacting in case of occurrence of such events and restoring 
resources intended to react to these events. Counterterrorist activity should be 
understood as actions towards perpetrators, people preparing or assisting in 
committing a terrorist offense referred to in art. 115 § 20 of the Act of June 
6, 1997 – the Penal Code2�. Such actions are conducted in order to eliminate 
the immediate threat to life, health or freedom of persons or property and use 
specialized forces and resources and specialist tactics of action (art. 1 of the  
AT Act). 

REGULATION OF THE SPECIAL USE OF WEAPONS  
IN THE AT AcT

The most important regulation in the area of counterterrorist activities was 
granting the services the right to the special use of weapons. In art. 23 of the 
AT Act, the possibility of the so-called special use of weapons was introduced, 
referred to as a “rescue shot” or a “sniper shot”: As part of counterterrorist 
activities, if it is necessary to counteract a direct, unlawful, violent attack on 
human life or health or to release a hostage and the use of firearms in the way 
that causes the least damage is insufficient and counteracting such an attack 
or freeing a hostage is not possible in another way, it is allowed [...] to use 
a firearm against the person carrying out the attack [...] “.(Chapter 4  art. 23 
paragraph 1). 

The point here is about the possibility of using a firearm against a person 
carrying out an attack, which may result in death or imminent threat to the life 
or health of that person. This will be justified if it is necessary to counteract an 
2� Journal of Laws of 1997, item 553, as amended 2.
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immediate, unlawful, violent attack on human life or health. The legislator limited 
the subject matter of this provision because it concerns only officers performing 
counterterrorist activities, who are part of specialized counterterrorist groups 
(art. 23 paragraph 4 of the AT Act). The above-mentioned entitlement was granted 
to Police officers, Border Guard officers, Internal Security Agency, Military 
Police or soldiers of the Armed Forces of the Republic of Poland, compare art. 
23 4. The special use of weapons may be made by Police officers, Border Guard 
officers, Internal Security Agency, soldiers of the Military Police or soldiers of 
the Armed Forces of the Republic of Poland, forming part of a group performing 
counterterrorist activities, hereinafter referred to as the “counterterrorist 
group”.  

It should be added that the special use of weapons is carried out according 
to the rules set out in the Act of May 24, 2013 on means of direct coercion 
and firearms25, subject to the separations provided for in this article and in art. 
22 paragraph 7 (Chapter 4, art. 23, paragraph 2).  Therefore, the possibility of 
applying and using means of direct coercion and firearms is carried out in the 
manner provided for in art. 3 paragraph 2a of the Act of November 21, 1967 on the 
general obligation to defend the Republic of Poland26,subject to the acceptability 
of the use of firearms in the cases specified in art. 23 paragraph 1. For the special 
use of weapons, the provisions of art. 7 paragraph 1 and art. 4827of the Act do 
not apply, referred to in paragraph 2. (Chapter 4, art. 23, paragraph 3) and from 
which it follows that means of direct coercion or firearms are applied or used 
in a way that causes the least possible damage (art. 7.1). On the basis of the Act 
of May 24, 2013 on means of direct coercion and firearms art. 48), the use of 
firearms should take place in a manner that causes the least possible damage, and 
the person using such a possibility should, among others, call a person to act in 
accordance with the law and warn against using the weapon. 

In the light of art. 22 paragraph 3, for the special use of weapons, the provisions 
of the Act on means of direct coercion and firearms do not apply, stipulating that: 
1) means of direct coercion or firearms are applied or used in a way that causes 
the least possible damage (art. 7paragraph 1 of the Act on means of coercion) and 
2) before using firearms, the authorized person undertakes a number of actions, 
including, among others, the identification of the formation and calling a person 
to act in accordance with the law (art. 48 paragraph 1 of the Act on means of 
25 Act of May 24, 2013 on means of direct coercion and firearms (Journal of Laws of 2013, item 628, as amended).
26 Consolidated text Journal of Laws of2015, item 827 as amended.
27 Art. 48.1. „before using firearms, the authorized person undertakes a number of actions: 

1) identifies his formation or service by an exclamation indicating its full name or statutory abbreviation and 
in the case of the authorized person referred to in art. 2, entities authorized to apply and use means of direct 
coercion and firearms paragraph 1 point 20 – with a shout: “Security!”;  
2) calls a person to act in accordance with the law, and in particular to: 

a) immediate abandonment of a weapon or another dangerous object the use of which may endanger the 
life, health or freedom of an authorized or another person,  
b) stopping the escape,  
c) withdrawal from the use of violence” (Act of May 24, 2013 on means of direct coercion and firearms 
Journal of Laws of 2017, item 1120)
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coercion).

THE CONTROVERSY ABOUT THE SPECIAL USE  
OF WEAPONS

This regulation was introduced in order to save the life of a victim threatened 
by acts of a terrorist. One of the basic forms of attacks is taking and detaining 
hostages, which often leads to death28.The introduction of the special use of 
weapons is aimed at saving the victim’s life threatened by the terrorist. 

The discussion about the special use of weapons has been going on for a long 
time. In Poland, until the adoption of the AT Act, the actions to be taken by 
the Police after exhausting the possibility of conducting negotiations with the 
perpetrator were not clearly defined. The police conduct negotiations in crisis 
situations, in particular in the case of events: taking and detaining hostages, 
announcements of suicide, threats of using a weapon, dangerous tool or material 
in relation to persons and property. The scope and manner of conducting police 
negotiations are defined in Regulation No. 4 of the Police Commander in Chief 
of March 26, 200229.

Despite numerous cases in which it would be desirable to use a sniper, the 
Polish law did not provide for the situation of giving a rescue shot, as well as  
a shot on order30.  

In the justification to the draft law on anti-terrorist activities and amendments 
to some other acts31, the protection of the victim’s life and not the perpetrator of 
the attack is considered to be the superior value. At this point, one should recall 
the situations in which hostages were taken and the negotiations did not bring 
the desired effect. The police in the situations in question would most likely not 
have suffered a defeat if there was a legal option to use a sniper32. In any case, 
the perpetrator, knowing about the presence of a sharp shooter, would be aware 
that he might be killed.

The first situation took place in the prison in Sieradz on March 26, 2007, 
where three policemen arrived to take the detainee for interrogation. The prison 
guard fired at their car with a machine gun from the watchtower. Two officers 
were killed on the spot, and the third in critical condition was taken to hospital, 
where he died despite surgery. A wounded detainee was also taken to hospital.  
Anti-terrorists and negotiators came to the place. Conversations with the guard 
who barricaded himself in the watchtower did not bring any effect. There was 
a shootout between the policemen and the guard, who – wounded in the hand 
28 On the legal and tangential aspect of the special use of weapons. W. Wosek: Specjalne użycie broni – koniecz-
ność działań a prawa człowieka. [in:] Zubrzycki W., Jałoszyński K., Babiński A., ed., Specjalne użycie broni. Stan 
obecny, zagrożenia, propozycje rozwiązań.   Szczytno 2017, pp. 11-20.
29 J. Stawnicka: Uwarunkowania prawno-organizacyjne prowadzenia negocjacji policyjnych, [in:]  Stawnicka J., 
ed. Komunikacja w sytuacjach kryzysowych III, Katowice 2012, pp. 61-68.
30 . Potejko, A Bryńska, Negocjacje – kiedy koniec staje się początkiem, [in:]  Potejko P., ed., Komunikacja  
w sytuacjach kryzysowych IV,   Katowice 2013, p. 70.
31 Polish Parliament (Sejm), VIII term, Print No. 516, p. 25.   
32 P. Potejko, A Bryńska, Negocjacje – kiedy koniec staje się początkiem..., 3, pp. 70-71.



ANNUALS OF THE ADMINISTRATION AND LAW294

– finally gave up33.
On January 10, 2013 in Sanok, a 32-year-old man barricaded himself in an 

apartment with a 17-year-old girl. Earlier, the man who was to be detained in 
connection with the murder was shooting from the apartment window at an 
unmarked police car. Negotiators tried to make contact with the man and the 
woman for many hours and persuade them to give up, but to no avail. At night 
anti-terrorists who stormed the apartment found the bodies of the 33-year-old 
perpetrator and his 17-year-old girl3�.

According to art. 398 of the Constitution of the Republic of Poland, every hu-
man being has the legal protection of life. The right to life is the natural right of 
every human being. No person can decide about the possibility of depriving the 
other person of his/her life. Article 41 of the Constitution provides that every-
one is guaranteed personal inviolability and personal freedom. Deprivation or 
restriction of liberty may only take place under the terms and in the procedure 
specified in the Act. Means of direct coercion undoubtedly interfere with the 
sphere of legally guaranteed basic human rights and freedoms. Nevertheless, it 
should be pointed out that the institution of a rescue shot may find legal grounds 
and does not have to be incompatible with the Constitution of the Republic of 
Poland35.

In the justification to the bill, it is stated that the possibility of depriving 
life in defense of a person against unlawful violence is provided for in art. 2 
paragraph 3 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms36. On January 19, 1994, Poland ratified the European 
Charter of Human Rights, whose Article 2 states „Everyone’s right to life shall 
be protected by law (...). However, it is not excluded to deprive life in special 
cases:

Deprivation of life shall not be regarded as inflicted in contravention of this 
Article when it results from the use of force which is no more than absolutely 
necessary:

a) in defense of any person from unlawful violence;
b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 

detained;
c) in action lawfully taken for the purpose of quelling a riot or insurrection.

33 https://wiadomosci.wp.pl/zabil-trzech-policjantow-dostal-dozywocie-6037261047547009a [access 
26/10/2010]
3� http://www.nowiny24.pl/wiadomosci/sanok/art/6179051,najnowsze-informacje-mezczyzna-zabarykadowal-
sie-w-mieszkaniu-trwaja-negocjacje,id,t.html
35 P. Potejko, A Bryńska, Negocjacje – kiedy koniec staje się początkiem (Negotiations - when the end becomes 
the beginning) ..., pp. 73-74.
36 Justification to the bill..., p. 25.
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OPINION OF THE RPO (THE COMMISSIONER FOR  
HUMAN RIGHTS) ON THE SPECIAL USE OF WEAPONS

It should be pointed out that the Act on anti-terrorist activities was partly 
challenged by the Commissioner for Human Rights to the Constitutional Tribunal37. 
The Commissioner for Human Rights first reviewed the Act38. Subsequently, he 
applied to the President of the Republic of Poland and the Constitutional Tribunal 
for a declaration of non-compliance with the Constitution of some provisions of 
the Act on anti-terrorist activities of June 10, 2016.39

As stated inthe Opinion to the draft law on anti-terrorist activities40,  Article 
2 of the European Charter of Human Rights is too broadly formulated and does 
not prejudge the compatibility of the special use of weapons with the provisions 
of the Convention41 (p. 14). In the Opinion, when referring to the Commentary on 
Article 2,it was pointed out that in the light of settled case-law of the European 
Court of Human Rights created on the basis of Article 2 of the Convention, the 
activities of public authorities in the event of disturbing or even the possibility of 
disturbing the public order should always be aimed at its protection. On the other 
hand, human death can only be a side effect of such actions, never their main 
goal�2. Attention was also drawn to the case of the judgment of the European 
Court of Human Rights of 22.3.2001 in the case of Streletz, Kessler and Krenz 
against Germany. This case concerns the officers of the communist authorities 
of the GDR, F. Streletz and H. Kessler, and E. Krenz, who fired at the refugees 
and were responsible for the deaths of the people who tried to escape the country. 
Shooting at the refugees was not an exceptional situation of deprivation of life.

At this point, I will refer to the article by Tomasz Kalita”Legal Countertypes 
of the Right to Life in the European Convention on Human Rights”43in which the 
ban on depriving a person of life was discussed, with particular reference to the 
legal countertypes of the right to life regulated in Article 2 paragraph 2 of the 
European Convention on Human Rights, covering such situations as: defending 
any person from unlawful violence, effecting a lawful arrest or preventing the 
escape of a person lawfully detained, or actions lawfully taken for the purpose 
of quelling a riot or insurrection. Deprivation of life by an officer can take place 
37 The case is run at the Constitutional Tribunal under reference number K 35/16. It should be noted that 10 
provisions of this Act have been challenged. Cf.: http://trybunal.gov.pl/sprawy-w-trybunale/art/9112-ustawa -an-
tyterrorystyczna/ [dostęp: 24 IX 2017].
38 Opinion of the Commissioner for Human Rights, Adam Bodnar of May 19, 2016 to the bill on anti-terrorist 
activities (parliamentary print no. 516) – letter II.520.2.2016; seehttps://www.rpo.gov.pl/pl/sprawa/ustawa-anty-
terrorystyczna [access: 22.06.2016]
39 The applications of the Commissioner for Human Rights of July 11, 2016 to the Constitutional Tribunal to de-
clare non-compliance with the Constitution of some provisions of the Act on anti-terrorist activities of June 10, 2016 

- letter VII.520.6.2016 VV/AG  (https://www.rpo.gov.pl/pl/content/rzecznik-praw-obywatelskich-skar%C5%BCy-
ustaw%C4%99-antyterrorystyczn%C4%85-do-trybuna%C5%82u-konstytucyjnego [access 11.07.2016 r.)
40 Opinion of the Commissioner for Human Rights, Adam Bodnar of May 19, 2016.
41 The Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on November 
4, 1950, amended by Protocols No. 3, 5 and 8 and supplemented by Protocol No. 2, OJ of 1993 No. 61, item 285.
�2 Opinion of the Commissioner for Human Rights, Adam Bodnar of May 19, 2016...p. 15.
�3 T. Kalita, Kontratypy prawa do życia w Europejskiej Konwencji Praw Człowieka, Przegląd Prawno-Ekonom-
iczny 20014/2, pp. 88-97.
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only in the situation of the defense of a person, therefore, an action aimed at 
protecting other values, disproportionate in relation to human life should be 
considered unjustified��.

The Opinion refers to the axiological and philosophical justification of the 
introduced regulation, bearing in mind the issue of human life as a good occupy-
ing the highest place in the hierarchy of legally protected goods and can not be 
gradable, e.g. in the case of recognizing the victim’s life as a value superior to the 
value of the perpetrator’s life45. In addition, since according to art. 6 paragraph 
2 of the European Convention on Human Rights and art. 42 paragraph 3 of the 
Constitution of the Republic of Poland, every man is considered innocent until 
proved guilty, it is impossible to administer justice and deprive the person who 
holds the hostages of life because no guilt has been proved.

Returning to the cited European Convention on Human Rights, it should be 
noted after W. Zubrzycki that the enumeration of situations in which depriving  
a human being of life is permissible if it occurs as a result of the absolutely nec-
essary use of force creates a closed list and does not allow of any arbitrary inter-
pretation46. The requirement of the absolute necessity of using coercive measures 
which may lead to the death of a human is emphasized.The perpetrator of a ter-
rorist incident also has the right to life. However, in the face of his unlawful act, 
his right to life should be treated as inferior to an identical right of the victim 
(Zubrzycki, The Special Use ..., p. 31). Thus, the victim’s right to life is a higher 
value than the right to life of the perpetrator, and the fact of detaining hostages 
already meets the traits of crime.A better solution seems to be permission to 
make a rescue shot than to allow the victim (victims) to be killed through legisla-
tive abandonment47. The solutions adopted by the Polish legislator seem to meet 
expectations, however, they clearly lack explicit qualitative criteria, in particular 
the identification of the situations justifying the use of weapons to deprive a man 
of life and the circumstances and ways in which it can occur48.

The introduction of the special use of weapons is a partial regulation of the 
problem of establishing explicit provisions and defining clear forms of the use 
of weapons by sharpshooters and guaranteeing them adequate legal protection. 
In any case, terrorist threats will always require undertaking often radical solu-
tions49. The possibility of making a rescue shot is provided for by the regulations 
in the UK and Germany (Bavaria, Brandenburg, Saxony, Thuringia and Baden-
Württemberg). Whereas the rules for the use of firearms at the federal level in 
the United States are not reflected in the Polish legislation. These legal acts do 
�� T. Kalita, Kontratypyprawa do życia(Legal Countertypes of the Right to Life)p. 89
45 Opinion of the Commissioner for Human Rights, Adam Bodnar of May 19, 2016...p. 16
46 W Zubrzycki, Specjalne użycie broni (The Special Use of Weapons), p. 28
47 K. Jałoszyński,  Jednostka kontrterrorystyczna – element działań bojowych w systemie bezpieczeństwa antyter-
rorystycznego. Szczytno,  p. 117
48 A similar view was shaped in the Polish doctrine of law, see B. Gronowska, Judgment of the European Court 
of Human Rights in Strasbourg of March 17, 2005 in the case of Bubbins versus the United Kingdom (regarding 
Police intervention with the use of firearms in the context of the human right to life), [in:] “ProkuraturaiPrawo” 
(“Prosecutor’s Office and Law”) 2005, No. 7- 8, p.239
49 W. Wosek, Specjalneużyciebroni...(The Special Use of Weapons....) p. 16
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not contain records about a „rescue shot” contained in the AT Act50.

ENDING
IS THERE A BOUNDARY BETWEEN HUMAN RIGHTS AND 
SECURITY? 

To sum up, it should be stated that the Act on anti-terrorist activities intro-
duced fundamental changes regarding the use of firearms as part of anti-terrorist 
activities carried out. The adoption of the Act on anti-terrorist activities was  
a turning point in the formal and legal regulation of the “rescue shot”. It speaks 
of the “special use of weapons”. The legislator introduced a limitation in the spe-
cial use of weapons only to the occurrence of a terrorist offense. But what if the 
rescue action/operation to release a person/persons detained against their will 
is not related to the activity of a terrorist nature, and is, for example, a criminal 
situation?51 Such a situation does not in fact refer to the „special use of weapons”. 
In the AT Act, the right to the special use of weapons is given only in relation to 
terrorist events. Since in the face of modern threats there is a lack of time and 
information about the perpetrator and the aim of his action, is it possible for of-
ficers arriving at the scene to undertake actions assigned to them by the AT Act? 
The special use of weapons does not refer to situations in which the perpetrator 
acts, for example, from personal or criminal motives. Considerations made by 
experts raise a question about the full legal protection of officers taking actions 
to save the victim’s life in a situation unrelated to terrorist activity. Therefore, the 
adopted solutions require further discussion of universal solutions regarding the 
special use of weapons. Also, the author of this article would like to discuss the 
issue of the special use of weapons. As part of this discussion, ways of express-
ing the meaning of the order, prohibition, permission and the lack of an order in 
the AT Act as well as the regulation of the special use of weapons in the legal 
systems of the European Union and the United States will be examined.
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summary: In the issues of terrorist threats, which constitute one of the most serious 
threats to national security, numerous state organs and institutions are involved, and 
the effectiveness in combating terrorism depends to a large extent on the coordination 
of their activities. Increasingthe competence of state bodies in this area can notlead to 
disproportionate restrictions in exercising freedoms and rights by citizens. The Anti-
Terrorism Act enacted by the Parliament in June 2016 does not provide forsuch guaran-
tees. The article analyses the adopted solutions and indicates regulations that raise the 
greatest doubts.

Keywords: terrorism, national security, human rights, Anti-Terrorism Act
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REGULACJE USTAWOWE W ZAKRESIE DZIAŁAŃ 
ANTYTERRORYSTYCZNYCH W POLSCE. UWAGI  

O SPECJALNYM UżYCIU  BRONI
streszczenie: W kwestii zagrożeń terrorystycznych, stanowiących jedno z najpoważ-
niejszych zagrożeń dla bezpieczeństwa narodowego, włączone są liczne organy i in-
stytucje państwowe, a skuteczność w zwalczaniu terroryzmu w dużej mierze zależy od 
koordynacji ich działalności. Zwiększenie kompetencji organów państwowych w tym 
obszarze nie może prowadzić do nieproporcjonalnych ograniczeń w korzystaniu z wol-
ności i praw przez obywateli. Ustawa antyterrorystyczna uchwalona przez parlament  
w czerwcu 2016 r. nie przewiduje takich gwarancji. Artykuł analizuje przyjęte rozwią-
zania i wskazuje regulacje wywołujące największe wątpliwości.

słowak luczowe: terroryzm, bezpieczeństwo narodowe, prawa człowieka, ustawa anty-
terrorystyczna
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THE RIGHT TO STRIKE IN HEALTH SERVICE

MEDICAL PROFESSIONALS’ RIGHT TO STRIKE  
AND THE SUBJECT OF LEGAL PROTECTION

Health care is an arena on which, most often, there are collective disputes be-
tween social partners, people employed in the health service and employers and 
entititiesemploying  doctors, nurses, lab technicians and other auxiliary health 
care workers. The legislator’s care, regulating organizational and legal rules and 
procedures for resolving collective disputes, for satisfaction of two basic human 
rights, which are health and life, took the legal form of “inadmissibility of stop-
ping work as a result of strike action at workplaces, devices and installations 
where abandonment of work is a threat to human life and health” (Article 19 
section 1 of the Act of 23.5.1991 on the resolution of collective disputes1). The 
legal term – inadmissibility used by the legislator is vague. It has more than  
a hundred meanings in the Polish dictionary of synonyms.These are, among oth-
ers the following words: “culpability”, “reprehensibility”, “inappropriateness” of  
a worker’s behaviour and/or another person employed with health care services, 
who voluntarily, together with other persons employed with health care serv-
ices, participated in the strike, and thus “refrained from doing work to settle 
the argument referring to his vocational, economic and social interests as well 
as union’s rights and freedoms. The duty of a lawyer qualifying the conduct of  

* Jean Monnet Professor of European Labour Law and Social Security. Jesuit University Ignatianum in Cracow. 
1 Uniform text, Journal of Laws of 2015, item 295 as later amended.
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a doctor, nurse, lab technician and other persons employed in health care is to 
express an opinion on compliance or non-compliance with the provisions of the 
collective law in force in Poland, the right to form trade unions, negotiate and 
conclude collective labor agreements defining the terms of employment con-
tracts, employment and remuneration for work. The basic international standards 
(ILO) and the European (Council of Europe) labor law apply to doctors, nurses, 
lab technicians and other health care professionals, guaranteeing the freedom 
of employees and their organizations to use their fundamental right to defend 
their economic interests.The right to strike deriving from the provisions of ILO 
Convention No. 87, adopted on 9.7.1948, regarding the freedom of association 
and protection of trade union rights (art.3)2and the Charter of Social Rights of 18 
October 1961 (Articles 5 and 6 section 4)3 “is one of the basic means by which 
employees and their organizations can act for their economic and social interests 
and defend them”�.

The Constitution of the Republic of Poland guarantees the trade unions and 
employers and their organizations the right to negotiate, conclude collective la-
bor agreements and other normative agreements regulating the terms of employ-
ment and remuneration for work (Article 59, section 2).The Constitution of the 
Republic of Poland guarantees also the right to organize workers’ strikes and 
other forms of protest (Article 59, section 3).The limits of using this right are 
regulated by the Act on the resolution of collective disputes of 23.5.1991 on the 
resolution of collective disputes.The right to strike is granted not only to em-
ployees, but also to persons employed on the basis of civil law contracts.5It is 
necessary to consider to what the Constitution of the Republic of Poland author-
ized the legislator, the Sejm and the Senate in the Act of 23.5.1991: prohibition, 
restriction or conditional consent to the use of natural freedom of strike, vested 
in each employee. The scope of the „inadmissibility” of striking is beyond the 
scope of the author’s interest. Human health and life is the undisputed individual 
right of every citizen and the common value of the whole society.Confirmation 
of the legislator’s competence to determine the material scope of the limits of use 
by employees of freedom to strike is a novelty in the Polish collective labor law 
system.Previously binding Act of 8 October 1982 on trade unions6deprived the 
right to strike employees employed in health care and social care institutions, in 
pharmacies (Article 40 section 1). Case formed bans on the right to strike cover-
ing most areas of everyday life were justified - according to the commentators 
of the quoted provision of art. 40 section 1-3 of the Act of 8.10.1982 on trade 
unions - an enigmatic statement that the ban on a strike “is dictated by important 
socio-political reasons related to the necessity to provide services and resources 
2 A.M. Świątkowski, Miedzynarodowe prawo pracy, Book I  vol. 2 Miedzynarodowe publiczne prawo pracy 

– standardy międzynarodowe, C.H. Beck, Warszawa 2008, p. 44 and following.
3 Idem, Karta praw społecznych Rady Europy, C.H. Beck, Warszawa 2006, p. 322 and following.
� Wolność związkowa, Międzynarodowe Biuro Pracy, edition 5, Geneva 2013, p. 109. 
5 Judgment of the Constitutional Tribunal of 2.6.2015, K 1/13, Journal of Laws of 2015, item 791. ComparedA.
M. Świątkowski, Konstytucyjna koncepcja pracownika, Monitor Prawa Pracy 2016, No. 1, p. 8 and following.
6 Journal of Laws of 1982, No. 32, item 216.
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necessary for the normal existence of society”.7A strike essentially creates, be-
cause it must, difficulties in the normal functioning of society or at least its part.
The chances of the strikers to achieve the intended goal for which they decided 
to organize and participate in the strike are largely dependent on social response.
The strike itself is a disaster not only for the employer against whom it was 
organized, people participating in the strike, but also for the environment.The 
legal provisions governing the rules and procedures for exercising the freedom of 
strikes may not include the reservation that a strike should not limit the interests 
of third parties.Each strike almost always violates such rights of third parties 
in some way and to some extent.For this reason, in the applicable provisions of 
art. 19 (1) and 21 (1) of the Act of 23.5.1991, general terms were used. Basic legal 
rights have been mentioned which can not be violated following a strike action: 
health and human life.

SPECIFIC SITUATION OF THE MEDICAL PERSONNEL 
DURING A STRIKE

The discussion on the ban on strike expressed in Art. 19 section 1 of the Act of 
23.5.1991 should be illustrated by an example concerning a specific substantive 
strike of hospital staff - medical staff: doctors, nurses, laboratory technicians.8In 
order to assess the situation about the compliance or unlawfulness of a specific 
strike organized in a hospital, the number of people striking in each of the three 
mentioned substantive groups of medical personnel is significant. Certainly, 
the general participation in the strike of all employees belonging to the hospital 
medical staff would pose a threat to the health or life of patients, because there 
would not be a single employee in the hospital who would be able to take and 
carry out the necessary medical activities in the case of an emergency situa-
tion.The common practice used by trade unions organizing strikes of medical 
staff in hospitals is to refrain from performing the work of medical personnel 
except those who perform “emergency duty” – they are on standby to take the 
necessary rescue procedures in sudden and unexpected situations.“Emergency 
duty” is a commonly used technique of caring for health and life of hospital pa-
tients on days and hours non-working for medical personnel.Then pre-planned 
medical procedures are not performed.A hospital is an institution which should 
guarantee its patients that the obligation of the treatment will be carried out.
With reference to the above the organizer of the strike is under the obligation to 
decide how many employees who belong to the substantive medical staff must 
be excluded from the planned strike in each of the three above mentioned occu-
pational categories (doctors, nurses, lab technicians) so that the intended strike 
could be carried out according to the law without endagering the health and life 
7 G. Bieniek, J. Brol, Z. Salwa, Ustawa o związkach zawodowych. Komentarz, Warszawa 1988, p. 208 and 
following
8 M. Kurzynoga, Kwestia prawa do strajku lekarzy, Praca i Zabezpieczenie Społeczne, 2012, No. 5, p. 18 and 
following.
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of those treated.The evaluation of thissituationmaychange.The organizer of the 
strike must reveal flexibility, involving the exclusion from the category of strik-
ers and including in the group a certain number of employees of the medical 
personnel necessary to enable the management to carry out both scheduled and 
emergency activities related to the protection of health and life of patients.Most 
likely for these reasons in the Act of 5.12. 1996 on the professions of a doctor and 
a dentist9did not include the provisions on the right of doctors to strike.The Code 
of Medical Ethics passed in 1993, a set of ethical norms not recognized as the 
provisions of applicable law10 requires the striking doctor to provide the patient 
with professional assistance in a situation where failure to comply with a moral 
obligation could endanger health or life. Each physician, both strikers and those 
who perform work, have a moral duty to care for the well-being of the patient 
under their care. Doctors, nurses, laboratory technicians, staying with a hospi-
tal in an employment relationship or employed there on a different basis than  
a contract of employment, participating in a legal strike, are obliged to provide 
the employer with all necessary information about the patient’s situation, so that 
during their absence at work because of the strike, it was possible to ensure con-
tinuity of treatment without undue delay.According to labor law, the employee’s 
participation in a legal strike is a justified reason for the absence of an employee 
at work. Only few criminal lawyers share the above view of specialists in the 
field of labor law11. A different approach to the strike of medical staff is made 
by other lawyers dealing with criminal law. According to some of them, the 
striking doctor may be released from responsibility for deterioration of health, 
serious damage to health, death of the patient under his care after finding that 
the hospital manager had a real opportunity to provide proper care to patients12. 
Thus, it is not clear whether the participation of medical staff in a strike organ-
ized in accordance with the law is only treated as a case of exercising the right 
guaranteeing the strikers a release from the obligation to perform work, or also 
acts as an immunity that protects the doctor from criminal liability.

BAN ON STRIKES DUE TO THE NEED TO PROTECT  
HUMAN LIFE AND HEALTH

The work of medical staff employed in a hospital is considered to be an “indis-
pensable service” that every sick person should be able to use. ”Hospital sector” 
was mentioned in the first place in the catalog of essential services that should be 
met during the strike13. However, the above conclusion does not indicate a ban on 
general strikes by employees in this type of services.The ILO Unions Committee 
of Freedoms did not mention medical staff as employed, forbidden to strike, only 
9 Journal of Laws of 2011, No. 27, item 1634.
10 Decision of the Constitutional Tribunal of 7.10.1992, U 1/92.
11 E. Zatyka,  Lekarski obowiązek udzielenia pomocy, Warszawa 2011, p.124.
12 A. Zoll,Obowiązek udzielenia pomocy lekasrkiej a prawo lekarza do strajku, Prawo i Medycyna 2008, No. 1, 
p. 11 and following. 
13 Wolność..., op. cit., p. 119.
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ruled that there were no grounds for depriving the right to strike of workers and 
gardeners employed in hospitals14. This does not mean, however, that they said 
it would be acceptable to introduce a ban on strike by other medical staff. The 
protection of essential services provided by the substantive hospital staff is car-
ried out by the legislator’s obligation to perform certain activities necessary to 
keep the hospital covered by the strike in good condition. If the order to continue 
working during the strike can be equated with the ban on strikes, the phrase 

“inadmissibility to stop working” used in Article 19 (1) of the Act on the resolu-
tion of collective disputes could be identified with the ban on striking by some 
members of the hospital’s medical staff. The beneficiaries of the above prohibi-
tion would be patients as well as employers, public and private ones, employing 
medical staff. The recipients of the above mentioned legal norm are employees 
and trade uniosorganizations. Strike bans relate to employees who have the right 
to fully take advantage of the freedom of strike and its guarantees, taking the 
form of the right to strike and to organize strikes guaranteed by the provisions 
of the Act of 23.5.1991. It includes both medical personnel employed on the basis 
of designations in hospitals run by organizational units of the state mentioned 
in Article 19 section 2 of the analyzed Act, public officials – medical personnel, 
deprived of the right to associate in trade unions, also employees benefiting from 
the guarantee of legal association and right to strike, which they will not be able 
to use because of the introduction of the prohibition of organizing strikes in Art. 
19 section 2 of the discussed Act.

Can it be assumed that the provision of Art. 19 section 1 of the Act of 23.5.1991 
is also addressed to the employer? If a positive answer to the above question is 
obtained, would it be possible to conclude that an employer whose facility has 
been included in the strike, has the right, and even an obligation to give to these 
medical professionals whom he considers necessary to implement the principle 
of protection of human life and health, to resign from strike and taking profes-
sional duties? The lack of an objective state authority, not directly involved in the 
collective dispute and the second dispute regarding the interpretation of Article 
19 section 1 of the analyzed Act, makes it impossible to make an impartial assess-
ment of the legal nature of the organized strike action as legal or illegal.

The abovementioned, variously interpreted by parties to a collective dispute, 
the strike ban is not intended to be universal in the sense of law. It does not ap-
ply to all medical employees employed by a particular employer – a hospital. It 
is not subjective in nature, because the legislator does not clearly specify which 
medical professionals are covered by the ban on strikes.In art. 19 section 1 of 
the presented Act, the subjective limitation of the right to strike was established. 
The ban on strike is only for those employees who during the strike action will 
prove indispensable for the functioning of the workplace – hospital in the sense 
that their absence from work because of participation in the strike may threaten 
the basic values protected by the legislator, health and human life. The prohibi-
14 Wolność.., op. cit., p. 120.
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tion formulated in this provision is therefore specific. It was established in such 
a way that it covers the situation before the strike begins, but its concretization 
is possible during the strike.The strike organizer is therefore obliged to assess 
the likelihood of threats to health and human life that may result from the par-
ticipation of individual employees in the strike.The problem arises in the event of 
discrepancies in the assessments made by the employer and the organizer of the 
strike. The discussed Act of 23.5.1991 does not contain legal norms that could be 
used by interested social partners, the organizer of the strike – the trade union 
and the employer to solve the dispute over the legal compliance of the partici-
pation of individual medical employees in the strike.For some, participation in  
a legal strike will turn out to be lawful, whereas for others, the absence of which 
may pose a threat to the legally protected good, it will be a strike that is unlaw-
ful.The individual assessment of the nature of the strike can have a decisive im-
pact on the assessment of the entire strike. Violation of one provision of the Act 
of 23.5.1991 determines the nature of the entire strike action: legal, illegal. No 
judicial authority has been authorized by the legislator to resolve such disputes.
Interpreting the provisions of the Act of 23.5.1991 laying down a complete ban 
on strikes for employees in positions where work can not be interrupted due to 
the protection of health and human life, one can only use the hint adopted by the 
principle of interpretation of law in dubio pro libertate15. The above principle 
works in favor of the strikers.The difference of positions between strikers, strike 
organizers and the employer on the basic issue, or the participation of specific 
medical professionals in a strike causes a threat to health and life, makes it im-
possible to recognize the legal term contained in Article 19 section 1 of the Act 
of 23.5.1991 „it is unacceptable to stop work” as a synonym for the ban on par-
ticipation in a strike by medical workers treated by the employer as necessary 
for the provision of medical services, whose abandonment constitutes a threat to 
health and life.

RESTRICTIONS ON THE RIGHT TO STRIKE IN HEALTH 
SERVIcE

A situation that can not be resolved by the interpretation of the inadmissibility 
of strikes as a ban on strikes and participation can be explained by recognizing 
that the term “inadmissibility” of cessation of work, addressed to employers, 
is synonymous with the word stressing the incongruity of behaviour of some 
medical professionals.Ethical considerations in the case of medical personnel 
are important, although they do not have to be identified with a legal assess-
ment.In this context, the “inadmissibility” of strikes could be interpreted as 
limiting the use of legal guarantees for strikes, prerogative for every physician, 
nurse, technician and other substantive professionals employed in the hospital, 
except for those that may be necessary to protect health and life.The decision in 
15 Judgment of the Supreme Court of 7.2.2007, I PK 209/06; decision of the Appellate Court in Katowiceof 
14.3.2016, III APz 8/16.
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this matter should be taken by parties to a collective dispute: an employer and  
a trade union organization.The “inadmissibility” of strikes, limiting the subjec-
tive rights of individual persons employed in a hospital, requires social partners 
in collective disputes on opposite sides to agree how many and who in the sense 
related to professional specialties may be necessary to ensure the maintenance of 
services on the required level.

In the Act of 23.5.1991, two separate types of restrictions on freedom of strike 
were formulated. One of them has a procedural nature.It comes from the out-
side.It was formulated by the legislator who carefully calculated the obligations 
imposed on the organizers of each strike, concerning voting, quorum, notifying 
the employer about the initiation of a collective dispute, warning about strikes, 
negotiations and mediation and possibly arbitration.For the second, voluntary 
restriction of freedom of strike, the source may be an agreement concluded by 
the social partners involved in a collective dispute at a given moment.Social 
partners may, in collective labour agreements, introduce provisions prohibiting 
or restricting freedoms and entitlements to strike guaranteed by collective labor 
law provisions.This is so called clause of “social peace”. Its meaning consists in 
submitting by the authorities of the trade union, being a party to the collective 
labor agreement, a statement on abstaining during the period of the collective 
labor agreement from making use of the entitlement to organize strike actions 
and to stop the represented employees from participating in such actions organ-
ized by another union organization not obliged to comply with the “social peace” 
clause16. If an agreement on the temporary suspension of the right to organize 
strikes can be concluded, it is possible– in accordance with the rule – a maiorem 
ad minus to agree before or during a strike, which employees will keep the func-
tions of the workplace in motion so that the strike action organized in accordance 
with the law did not pose a threat to human health and life.

There are no legal obstacles for trade unions to limit statutory provisions guar-
anteed by the provisions of the commonly binding Act of 23.5.1991 to their rights 
and to expand strike procedures. The Act of 23.5.1991 contains a list of maxi-
mum restrictions and prohibitions that may apply to the positions of employees 
who are required to perform work during a legal strike, in which they should 
not participate – due to the need to protect health and life of people – all the em-
ployed.Increased restrictions on strike rights guaranteed universally by law may 
include prolonging the period of notifying the employer about the planned strike 
action, tightening the requirements necessary to make a decision to organize  
a strike (100% quorum, i.e. the obligation to participate in the voting of all employ-
ees in the workplace, which is covered by the strike, most qualified, two-thirds or 
three-quarters of those voting for organizing the strike). It should be noted, how-
ever, that in the hitherto existing strike practice in the country there was no case 
involving the adoption of a resolution on the “self-limitation” of the trade union 
organization in using the entitlements of trade unions to organize strikes.
16 A.M. Świątkowski, Gwarancje prawne pokoju społecznego w stosunkach pracy, C.H. Beck, Warszawa 2013,  
p. 87 and following.
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AN Ex ANTE CONTROLLED STRIKE WITH THE POSSI-
BILITY OF SELECTIVE OR DYNAMIC AD HOC cONTROL 
CARRIED OUT BY SOCIAL PARTNERS

The case of exclusion of the right to strike indicated by the social partners of 
medical professionals could be classified as a strike model controlled prior to the 
strike action, enabling the social partners to make and correct their choices in the 
part concerning quantitative and qualitative restrictions on striking by the medi-
cal professionals  necessary to guarantee people’s health and lives.Workplaces, 
equipment and installations are important from this perspective, which must 
function without interruption, because stopping such work can cause a health 
and life threat for people. In some situations, depending on external conditions 
on which a person has no influence, the ex-ante model can be supplemented 
with an ad-hoc model, consisting of selective and dynamic control of threats to 
life and health of the population.As an example, it is possible to include the ban 
on striking by workers of city cleaning plants during extraordinary heat.Lack 
of reaction by the relevant authorities to the planned strike actions planned by 
employees cleaning and tidying up the city as well as waste disposal may lead to 
an epidemic that threatens the health and lives of residents.Garbage disposal may 
become an indispensable service because of a threat to health or life if a strike in 
this sector exceeds a certain period or range.17

CONCLUSIONS AND POSTULATES
The first act on trade unions of 8 October 1982 introduced far-reaching re-

strictions and bans on strikes at workplaces and in workplaces providing serv-
ices to the public.18The assumption of “indispensability” of services did not cor-
respond with extensive catalogs of types of work, workplaces, on which it was 
not possible to guarantee employees the freedom to make use of natural, eligible 
for each person employed, freedom of strikes and trade unions freedom to or-
ganize strikes.The Act on solving collective disputes, passed on 23 May 1991, 
guaranteed the social partners the right to: 1) establish and join trade union or-
ganizations by employees and the other employed; 2) negotiating collective labor 
agreements; 3) conducting collective disputes. Assessing the effective legal so-
lutions concerning the restrictions of the right to strike because of the need to-
provide work during strike at work stations, at which work cannot be suspended 
due to the possibility of the threat to two most important human rights, which 
are health and life, I think that the choice made over a quarter of a century ago 
was right.The method of protecting these rights is also correct. It consists in the 
general limitation of the right to strike at work stations where work can not be 
temporarily discontinued due to the possibility of creating a threat to one or other 

17 Freedom.., op.cit., p. 121.
18 A.M. Świątkowski, Kompetencje związków zawodowych w sporach zbiorowych pracy (in:) Kompetencje 
związków zawodowych, PWN, Warszawa-Kraków, p. 329 and following
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common right, or both at the same time legally protected, the most important 
values for people. The legislator defined ex ante the basic rights covered by legal 
protection formulated in the provisions establishing temporary restrictions on 
strikes.He did so by indicating not workers who should not use the freedom to 
strike, but to jobs at which employees should not participate in a legal strike. He 
enabled the organizers of strikes and employers involved in the strike action to 
make ad hoc decisions, depending on the situation and the degree of threat of 
strike to the basic rights under legal protection. The model of legal protection, on 
the one hand the basic freedom of the employee and representing his interests in 
the trade union organization to make decisions about organizing and participat-
ing in strike action, on the other hand, the obligation to protect human health and 
life is unique, because it combines the qualities typical of ex-ante and ad hoc 
selective and dynamic models, approved as the models of proceeding by state au-
thorities accepted in all systems of collective labour law, aiming at guaranteeing 
a balanced compromise between those who want to strike but for the protection 
of two important common rightsshould not stop work, although they would have 
the right to do it.

The model adopted by the system of collective labor law could be reconstruct-
ed, in this way each party to the collective dispute could benefit from the collec-
tive action taken without detriment to the persons directly affected by the strike  

– patients of hospitals and the broadly understood society. It has three disad-
vantages.The first is that in the Act of 23.5.1991 on the resolution of collective 
disputes, no independent authority was found to settle disputes between the or-
ganizers of the strike and employees who intend to take part in a legal strike 
and the employer and his image on the number of jobs necessary to to guarantee 
protection of life or human life, ad hoc reduction of strikes should be ordered.
Discrepancies between the parties to a collective dispute in this case are settled 
only when a judicial body authorized to apply sanctions to persons violating the 
provisions of the Act on solving collective disputes, specialized in criminal and 
non-employee cases, concludes that the strike has created threats to life or health 
of people, because it involves too much group of employees in it, some of whom 
should not interrupt work, because while continuing their work, they guarantee 
safety to protected legal rights. 

The second concerns the lack of legal instruments guaranteeing the balance 
of parties to a collective dispute. In the event of discrepancies between the or-
ganizer of the strike – the trade union and the employer, who is of the opinion 
that striking employees are employed at work positions where they should not 
strike, due to the health and life protection, the employer, there is no possibility 
of putting pressure on the work organizer and workers to stop the strike.It seems 
that in such a case the employer’s announcement about the  defensive lockout 
could change the attitudes of strikers and strike organizers.In the Polish system 
for resolving collective disputes, lockout is a legal instrument not regulated in 
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the provisions of collective labor law19. Granting the employer the right to organ-
ize lock-outs in certain situations, without fear of being prosecuted for violating 
the provisions of the Act of 23.5.1991, would contribute to compensating for the 
imbalance in collective labor relations. It would also facilitate the reaching of 
agreement between representatives of parties to a collective dispute regarding 
which employees employed in positions, devices and installations subject to the 
strike ban are indispensable to employers to protect the health and life of people 
and therefore they can not participate in strike action.In art. 19 section 1 of the 
Act of 23.5.1991, the legislator declared inadmissibility of the cessation of work 
as a result of strike action on certain, generally defined, positions. He left the 
parties to a collective dispute, appearing in collective labor relations in the role 
of social partners, to solve the cases related to the issue of how many employees 
employed in jobs sensitive from the point of view of protection of the goods 
listed in this provision should not participate in a specific strike.Guaranteeing 
an equal position of parties in the collective labour law by granting the employer 
threatened by the strike an opportunity to organize a defensive lockout would 
contribute to the compensation for the imbalance in the final, non-peaceful reso-
lution of the dispute, after cessation of mediation or arbitration.The awareness 
of employees of theopportunity of the employer affected by the strike to use 
the right to announce the lockout against the strikers should result in undertak-
ing the negotiations.They would be restricted to the selected issue regulated by 
Art.19 section1 of the Act of 23.5.1991, they could, however, contribute to the im-
plementation of the modern concept of social partnership also in the final stage 
of collective discpute20. 

The last and most important postulate concerns the introduction in the legis-
lation regulating the rights of the parties to a collective dispute in the sector of 
services necessary for the protection of health and life of the concept of virtual 
strike and lockout21. In contrast to the “real” strike, the social partners partici-
pating in the virtual strike would not be subject to the limitations currently laid 
down in art. 19 sec. 1 of the Act of 23.5.1991.The decision to stop the medical 
staff from striking would involve only the loss of remuneration of employees 
participating in the strike. The remuneration which the employer would have to 
pay to employees if they did not strike should be transferred to a specific social 
purpose, for example to equip the hospital. An employer who decides to issue 
a virtual lockout, aimed at exerting pressure on striking employees, would be 
obliged to transfer the income obtained to the same or similar social purpose, to 
which the remuneration not paid to the striking employees would be remitted.The 
presented concept of a virtual strike and lockout would improve the situation of 
parties to a collective dispute, would guarantee them unlimited legal freedom to 
19 A.M. Świątkowski, Strajk i lokaut (in:) Prawo pracy. Refleksje i poszukiwania, Księga Jubileuszowa Profesora 
Jerzego Wratnego, ed. G. Uścińska, Warszawa, p.148 and following; The same, Lokaut. Studium stosunków prze-
mysłowych (in:) Studia z Zakresy Prawa Pracy i Polityki Społecznej, Uniwersytet Jagielloński, Kraków, p. 31 and 
following.
20 A.M. Świątkowski, Gwarancje ...,op.cit.,  p.54 and following; 226 and following.
21 A. Nicita, M. Rizzoli, The case for the virtual strike, Spronger-Verlag, Port Econ.J Original Article 2009. 
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benefit from the freedoms regulated by the provisions of collective labor law.The 
greatest benefit would be achieved by the beneficiaries whose accounts would 
receive property benefits not due to social partners taking active part in the last 
phase of the collective dispute.
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summary: The author presents a specific situation of the right to strike by health care 
professionals. The Act of 23.5.1991 on the resolution of collective disputes prohibits the 
right to strike because of the need to protect the human life. In the absence of the above 
threat, this law limits the power to strike by doctors, nurses and medical personnel, al-
though the ILO and Council of Europe standards of collective labor law guarantee medi-
cal personnel the right to defend their economic interests. In order to adapt the Polish 
law to international standards, the author presents the concept of virtual strike, which is 
not subject to legal restrictions. According to this concept, the decision to strike would 
not result in the striking medical staff ceasing to
perform work and would not be associated with the loss of the right to remuneration for 
ongoing work

Key words: medical professionals, law, health care, strike, loss of remuneration, virtual 
strike.

PRAWO DO STRAJKU W SŁUżBIE ZDROWIA
streszczenie: Autor przedstawia specyficzną sytuację prawa do strajku pracowników 
służby zdrowia. Ustawa z 23.5.1991 r. o rozwiązywaniu sporów zbiorowych zakazuje 
prawa do strajku ze względu na konieczność ochrony życia człowieka. W przypadku 
braku powyższego zagrożenia ustawa ta ogranicza uprawnienia do strajkowania lekarzy, 
pielęgniarek i medycznego personelu, mimo iż standardy zbiorowego prawa pracy MOP 
i Rady Europy gwarantują personelowi medycznemu prawo do obrony interesów eko-
nomicznych. W celu dostosowania polskiego prawa do standardów międzynarodowych 
autor przedstawia koncepcję strajku wirtualnego, nie podlegającą prawnym ogranicze-
niom. Według tej koncepcji decyzja o strajku nie powodowałaby zaprzestania wykony-
wania pracy przez strajkujący personel medyczny i nie byłaby związana z utratą prawa 
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do wynagrodzenia za wykonywaną nadal pracę

słowa kluczowe: pracownicy medyczni, prawo, służba zdrowia, strajk, utrata wynagro-
dzenia, wirtualny strajk.
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Tomasz Duraj∗

CANDIDATE INTERNSHIP IN COOPERATIVES  
AND AGRICULTURAL COOPERATIVES 

INTRODUcTION 
The institution of candidate internship (adaptation period) has been known in 

labor law for a long time. We can find it at the stage preceding employment and 
also in the case of a professional internship regulated in Article 53 of the Act of 
20 April 2004 on the promotion of employment and labor market institutions1, as 
well as in the initial phase of the employment relationship in relation to employ-
ees who start employment with a given employer. This is the situation e. g. in the 
case of local government employees or civil servants taking up for the first time 
an employment position as an official in public administration units. The catego-
ries of employees indicated here have a statutory duty to perform the preparatory 
service2, which results respectively from Article 19 of the Act of 21 November 
2008 on Local Government Employees3 and Article 39 of the Act of 21 November 
2008 on civil service�. The basic goal of all candidate internships, regardless of 
the name used by the legislator, is the theoretical and practical preparation of 
∗  Dr hab., prof. University of Łódź. 
1 Unified text, Journal of Laws of 2017, item 1065 as amended. 
2 Seemoree.g.: H. Szewczyk, Zatrudnienie w służbie cywilnej, Bydgoszcz-Katowice 2006, p. 46-49; J. Stelina, 
Prawo urzędnicze, Warsaw 2009, p. 113-114 i 182-183.
3 Seemoree.g.: H. Szewczyk, Zatrudnienie w służbie cywilnej, Bydgoszcz-Katowice 2006, p. 46-49; J. Stelina, 
Prawo urzędnicze, Warsaw 2009, p. 113-114 i 182-183.
� Seemoree.g.: H. Szewczyk, Zatrudnienie w służbie cywilnej, Bydgoszcz-Katowice 2006, p. 46-49; J. Stelina, 
Prawo urzędnicze, Warsaw 2009, p. 113-114 i 182-183.
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the participant in the internship to perform the duties and tasks resulting from 
the position heldproperly. Also the Cooperative Law (hereinafter Cooperative 
Law)5provides for the institution of the candidate period in respect of candi-
dates for members of a work cooperative, organizations that base their activi-
ties primarily on the activity of their own members. The subject of this study is  
a detailed analysis of candidate internships at work cooperatives and agricultural 
production cooperatives6. Whereas the legislator in Article 200 of Cooperative 
Lawregulates the rules and manner of holding a candidate internship in work 
cooperatives, there is no analogous standardization in cooperatives engaged in 
agricultural production, which raises significant interpretation doubts in the le-
gal and practical doctrine.

CANDIDATE ADAPTATION PERIOD IN COOPERATIVES
The aim of the candidate internship in cooperatives is to check the suitability 

of the candidate for membership and employment in a cooperative organization, 
both professionally and socially. By providing this institution, the legislator also 
excused expressis verbis in Article 199 of Cooperative Law the possibility of 
applying to the cooperative employment contract the provisions of the Labor 
Code on the conclusion of employment contracts for a trial period. Such a solu-
tion should be regarded as obviously justified taking into account the fact that 
the institution of the candidate internship fully exhausts the needs of the work 
cooperative in the scope of assessing the suitability of a specifically designated 
job candidate in a specific position.

The candidate’s internship in worker cooperatives is only optional. The leg-
islator leaves the cooperative far-reaching freedom to use this legal structure, 
referring to the statutory provisions in this regard. This results directly from 
Article 200 § 1 of Cooperative Lawin accordance to which the statute of a coop-
erative may decide to accept a candidate for a member only after the internship. 
In this case, the statute should indicate the authority of the cooperative entitled 
to accept candidates and determine the duration of the candidate internship. In 
practice the institution of the candidate internship is relatively rarely used in co-
operatives, and if such provisions are introduced into the statute then the intern-
ship of the period of 1 year is most often envisaged. This is an incomprehensible 
situation as the prima facie legal structure under consideration is much more 
favorable for a cooperative than a trial contract (unacceptable in these organiza-
tions), under which the employer – in accordance with Article 25 § 2 of the Labor 
Code (hereinafter LC)7 – cannot check the qualifications of an employee and the 
possibility of his/her employment in order to perform a specific type of work for 
a period longer than 3 months.
5 Act of 16 September 1982- Cooperative Law, unified text, Journal of Laws of 2017, item 1560 as amended. 
6 Agricultural production cooperatives are organizations whose main activity is to run a joint farm and activities 
for individual members of the farm. They may also supplement another business activity (Article 138 of Coopera-
tive Law).
7 Act of 26 June 1974, Labor Law, unified text. Journal of Laws of 2018, item 108 as amended.  
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On the other hand, it should be remembered that the termination of  
a candidate’s employment relationship during the internship is subject to the 
rules provided for in the Labor Code for the termination of the contract con-
cluded for an indefinite period of time. Therefore the workers’ cooperative will 
have to justify its decision in this matter, which will be discussed in more detail 
later in this report.

The way of shaping the candidate’s internship in the provisions of Article 200 
of Cooperative Law points to the existence of a duality of legal relations con-
necting a candidate for a member with a workers’ cooperative. The first legal 
relationship is the candidate’s relationship of a legal-civil nature, which arises 
when the person is admitted to the internship by the workers’ cooperative body 
indicated in the statute and lasts for the time specified in the provisions of the 
statute. The other relationship is the employment relationship, which the coop-
erative should establish immediately with the candidate based on a fixed-term 
employment contract. When the candidate relationship is established, the can-
didate is entitled to enter into such an employment contract for the duration of 
the internship, even if the statute of a workers cooperative does not include any 
provisions on this matter8. In my opinion, this interpretation results from the 
categorical wording of Article 200 § 3 of Cooperative Law, which stipulates that 
the employment relationship between the candidate and the cooperative can be 
terminated earlier, subject to the deadlines and rules provided for in the Labor 
Code provisions for the termination of the contract concluded for an indefinite 
period. Both legal relationships listed above are independent of each other, which 
means that separate legal actions are required to establish and resolve them. In 
practice, it seems that the best option would be to combine the two legal relation-
ships listed above. A cooperative at the moment of accepting a given person for 
internship by the cooperative body designated in the statute should simultane-
ously conclude with the candidate a contract of employment for a definite period, 
coinciding with the internship period.

When a temporary employment contract is concluded with the candidate, 
provisions of the Labor Code (pursuant to Article 200 § 3 Cooperative Code) 
concerning persons employed under a contract of employment concluded for  
a definite period are applied. However, the employment relationship between the 
candidate and the cooperative can be terminated earlier, subject to the deadlines 
and rules provided for in the provisions of the Labor Code for the termination of 
the contract concluded for an indefinite period. Firstly, this means that the period 
of notice for a fixed-term employment contract depends solely on the seniority 
in a given cooperative and is 2 weeks if the employee has been employed for 
less than 6 months or 1 month if he/she has been employed for at least 6 months 
(Article 36 § 1 of the Labor Code in relation to Article 200 § 3 of Cooperative 
Law). Currently, following the changes introduced by the Act of 25 June 2015 

8 Among others M. Gersdorf [in:] M. Gersdorf, J. Ignatowicz, Prawospółdzielcze. Komentarz, Warsaw 1985,  
p. 329.
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amending the Act – Labor Code and some other acts9, the Labor Code unifies the 
length of the period of notice in the case of both types of employment contracts, 
so there is no need to refer to the provisions governing the solution in this respect 
for a contract of employment concluded for an indefinite period. Secondly, the 
legislator in Article 200 § 3 of Cooperative Law orders a workers’ cooperative 
which wants to terminate a fixed-term employment contract for a candidate for  
a fixed period of time, to apply the terms and principles provided for in the Labor 
Code to terminate the contract for an indefinite period. This means that there 
will be a code-based provision introducing universal protection of the employ-
ment relationship, and therefore the situation of the candidate during the intern-
ship is more advantageous than other employees employed under a fixed-term 
employment contract, which can now be resolved without giving reasons justi-
fying such a decision (see Article 32 of the Labor Code). Reference in Article 
200 § 3 of Cooperative Law to the code-based rules of terminating employment 
contracts for an indefinite period, the workers’ cooperative, when terminating  
a fixed-term employment contract, must indicate the specific and actual reason 
for its decision (Article 45 of the Code of Civil Procedure in relation to Article 
200 § 3 of the Cooperative Law. The reason may lie on the side of the cooperative 
(financial difficulties of the organization, liquidation of the job or department) 
and on the part of the candidate (it is the culpable and non-culpable circumstanc-
es), as well as the consultation with the trade union representing the candidate of 
the intention to terminate, if there is one operating in a cooperative (Article 38 of 
the Labor Code in relation to Article 200 § 3 of Cooperative Law).

I find this legal solution unconvincing, because a workers’ cooperative should 
have an unlimited right to the termination of a fixed-term employment contract 
at any time during the internship, if it considers the candidate’s unsuitability to 
work or they lose confidence in him/her. Such restrictive regulation in practice 
leads to a great reluctance of cooperative organizations to apply this legal struc-
ture.

It seems that in the event of a defective termination of a fixed-term employ-
ment contract by a cooperative, the provisions of the Labor Code regarding this 
particular contract are applicable. Therefore, the provisions regulating contracts 
for an indefinite period are not applicable here, because the reference to these 
provisions – in accordance with Article 200 § 3 Cooperative Law - concerns only 
the dates and principles of termination of this contract and as an exception to the 
rule it cannot be treated in an extensive way10. This means that the candidate is 
not entitled to any claims regarding the dismissal or reinstatement, and the only 
claim that may be filed before the labor court will be a claim for damages in ac-
9 Journal of Laws of 2015, item 1220.
10 Such an interpretation, referring to the literal interpretation of Article 200 § 3 of Cooperative Law relaxes 
the aspects of the candidate’s internship which are unfavorable for the cooperatives. On the other hand, a differ-
ent (teleological) interpretation cannot be completely ruled out, indicating that the candidate should be granted 
claims in this case regarding the dismissal ineffective or the reinstatement. Only such claims fully guarantee the 
effectiveness and efficiency of universal protection of the permanence of the employment relationship, which the 
employees during the period of the internship are under.
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cordance with Article 50 § 3 of the Labor Code in relation to Article 200 § 3 of 
Cooperative Law. He/she may demand compensation in the amount of remunera-
tion for the time until the contract was to last but not more than for three months 
(Article 50 § 4 of the Labor Code in relation to Article 200 § 3 of Cooperative 
Law). However, the above limitation does not apply to a candidate who at the 
time of termination of the employment contract is pregnant or on maternity leave, 
and also if using the protection of employment under the provisions of the Trade 
Unions Act. In this case he/she may appeal to the labor court for declaring his/her 
dismissal as ineffective or for the reinstatement (Article 50 (5) of the Labor Code 
in relation with Article 200 § 3 of Cooperative Law).

The earlier termination of a fixed-term employment contract with a candidate 
does not affect the existence of a candidate relationship. This means that the re-
lationship is still valid and the decision to terminate the employment relationship 
can only be a condition for the subsequent refusal to accept the candidate after 
the end of the internship as a member of the workers’ cooperative. Therefore, it 
is important that the provisions of the statute introducing the candidate adapta-
tion period clearly regulate this issue, indicating that terminating the candidate’s 
employment contract for a definite period during the candidate adaptation period 
is tantamount to terminating the candidate relationship.

If the workers’ cooperative after the end of the candidate internship and ter-
mination of the fixed-term employment contract at the time of cessation of the 
period still allows the candidate to work in the cooperative without accepting 
him/her as a member, it must be assumed that the parties conclude a per fac-
taconcludentiaagreement for an indefinite period of work.Of course, this cir-
cumstance has no influence on the establishment of a membership relationship, 
which can only be achieved when the competent authority of the cooperative has 
adopted a resolution on admission as a member (Article 17 of Cooperative Law).

During the internship candidates employed in a workers’ cooperative on the 
basis of a fixed-term employment contract benefit from protection and all privi-
leges and rights that the provisions of the Labor Code guarantee to employees. In 
addition, pursuant to Article 200 § 4 of Cooperative Law, the statute may grant 
the candidates certain rights and obligations of the members of the cooperative, 
both those of an organizational and property nature. In particular, the provisions 
of the statute may guarantee them the right to participate in the general meeting 
of workers’ cooperatives, of course without the possibility of voting, or the right 
to submit explanations to cooperative bodies dealing with the candidates’ mat-
ters. In this respect, their situation in the internship will be closer to the situation 
of members of a workers cooperative.

A cooperative can introduce provisions into the statute guaranteeing can-
didates who have successfully completed the internship the right to establish  
a membership and employment relationship on the basis of a cooperative em-
ployment contract according to their professional and personal qualifications and 
current economic opportunities of the cooperative. In the absence of the above 
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regulations it should be assumed that after the internship the candidates have no 
claim to be admitted as members of a cooperative that they could pursue in court 
proceedings. In the case of a negative decision they can of course, on the general 
principles of Cooperative Law, refer to the cooperative body indicated in the stat-
ute. According to Article17 § 4 of Cooperative Law, the statute should indicate 
the authority to appeal against the decision refusing admission, and specify the 
time limits for lodging and reviewing the appeal. However, it should be remem-
bered that the decision of a cooperative to include a given person as a member, 
in accordance with the principle of self-governance of cooperative organizations, 
is autonomous and in the absence of separate statutory provisions or statutory 
provisions the cooperative does not have to establish a membership relationship. 
If, however, the workers’ cooperative wants to accept the candidate as a mem-
ber, the resolution of the competent authority on this subject should be taken 
within one month from the date of the end of the internship (Article 200 § 2 of 
Cooperative Law), unless, of course, a relevant membership declaration has been 
submitted in writing, under pain of nullity. The candidate should be notified in 
writing of the resolution on being admitted as a member and on the resolution 
refusing admission in writing within two weeks from the date of its adoption. 
Notification of refusal should contain justification (Article 17 § 3 of Coopera-
tive Law). Of course, if the candidate does not submit the relevant declaration by 
the end of the internship (in accordance with the statute in practice most often 
he/she must do so already at the moment of the beginning of the internship), the 
monthly period for adoption of a resolution on admission will start to run on 
general terms only from the day of submitting a written declaration (Article 17 
§ 3 of Cooperate Law).

Alternatively, the statute of a cooperative can guarantee the candidates a pri-
ority of employment in a cooperative, according to their professional and per-
sonal qualifications and economic opportunities of cooperatives, before other 
persons who are not members of the cooperative. They will be able to use it in 
a situation where after the end of the internship the membership relation in the 
cooperative has not been established.

The legislator in Article 200 § 5 Cooperative Law provides for an exception to 
the obligation to complete a candidate internship unless of course the statute of a 
cooperative makes the admission to the membership subject to such an internship. 
What is more, Article 200 § 5 of Cooperative Law introduces an exception to the 
general principle that the decision of a cooperative to include a given person as 
a member is autonomous and belongs to the discretion of the cooperative body 
empowered in the statute. According to this provision, a workers’ cooperative 
cannot refuse to accept an employee a member who is employed in it for a period 
of at least twelve months on the basis of an employment contract concluded for 
an indefinite period, if he/she meets statutory requirements and the cooperative 
has the option of further employment. This means that such an employee can 
successfully challenge in court a resolution of the cooperative refusing him to 
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enter into a membership relationship. However, justified doubts arise from the 
fact that this regulation is included in Article 200 Cooperative Law, which regu-
lates the institution of the candidate internship11. This is a general rule applicable 
to all workers’ cooperatives, including those that do not provide in their statutes 
for decisions making the admission to the membership subject to the candidate 
adaptation period. It seems therefore, that due to its importance it should be in-
cluded in a separate article of Cooperative Law.

THE PROBLEM OF INTERNSHIP IN AGRICULTURAL  
COOPERATIVES

In the literature on the subject and practice, the problem arose as to whether the 
institution of the candidate internship is admissible in the agricultural production 
co-operative. Its purpose should be to check the suitability of the candidate as  
a future member of the cooperative in terms of professional abilities and the abil-
ity to interact with other members of the cooperative. In practice, these types of 
internships are implemented in agricultural production cooperatives, and their 
length is usually 1 year12.

An important voice in this case was taken by the Supreme Court in the resolu-
tion of February 2, 1993 stating that despite the lack of explicit legal regulations 
in this area Cooperative Law, apart from determining the necessary content of 
the cooperative statute, leaves cooperatives free to form other statutory provi-
sions, in particular as to determine the requirements to be met by the person 
applying for membership as a member of a cooperative13. Therefore, it should be 
concluded that the statute of an agricultural production cooperative may make 
the admission into the membership subject to the candidate adaptation period14. 
In the opinion of J. Iwulski15, the candidate’s internship is widely used in other 
types of cooperatives (e.g. in housing cooperatives), and its establishment in co-
operative organizations was and is approved by court practice16. The Supreme 
Court in a quoted resolution of 2 February 1993 said that ‘in practice, in view 
of the fact that the decision to admit a member to an agricultural production 
cooperative is reserved by law to the competence of the general assembly; the 
introduction of the member candidate institution permits the admission of the 
candidate by the management board of the cooperative to perform work, if such 
permission of the management board is provided for in the statute of the coopera-
tive‘. According to this concept, the basis for employment of a member candidate 
in an agricultural production cooperative will be a contract for candidate intern-
ship, which obliges the candidate to work in a cooperative on a basis available for 
members. According to M. Gersdorf, it is a civil law contract, one of the flexible 
11 As in M. Gersdorf [in:] M. Gersdorf, J. Ignatowicz, Prawospółdzielcze. Komentarz, Warsaw 1985, p. 331.
12 As in M. Gersdorf, Prawo zatrudnienia,Warsaw 2013, p. 138.
13 III CZP 164/92, OSNC 1993, no. 7-8, item 127.
14 III CZP 164/92, OSNC 1993, no. 7-8, item  127.
15 III CZP 164/92, OSNC 1993, no. 7-8, item  127.
16 III CZP 164/92, OSNC 1993, no. 7-8, item  127.
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forms of employment17. According to the Supreme Court, this is an agreement de 
facto similar to a fixed-term employment contract to which however, labor law 
protection regulations do not apply. During the internship, a member candidate 

- according to the Supreme Court - is treated, within the scope of his/her duties as 
a member of an agricultural production cooperative, and yet he/she has no mem-
ber rights guaranteed. The employment of a member candidate in an agricultural 
cooperative therefore takes place within a civil law relationship close to that of  
a membership and his/her remuneration for the work in the cooperative should 
be shaped according to the rules applicable to its members.

Considering the far-reaching benefits of applying the candidate internship 
in agricultural production cooperatives, especially when it comes to the ability 
to check the candidate’s suitability as a future cooperative member, which is 
intended to protect the cooperative organization from hastily accepting people 
who do not guarantee proper participation in production and socio-occupational 
tasks of the agricultural production cooperative, I think, however, that the use 
of internships in this type of co-operatives is not de legalata possible and raises 
a number of interpretation doubts. First of all, this is demonstrated by the literal 
interpretation of the provisions of Cooperative Law. The legislator provides for 
the candidate’s internship only in workers’ cooperatives, giving the person im-
plementing it an obligatory employee status, as discussed in more detail in point 
2 of this study. If the legislator wanted to extend this institution to other coopera-
tive organizations, it would normalize the candidate’s internship in the common 
rules applicable to all cooperatives, or at least in the regulations governing the 
membership in agricultural cooperatives. The lack of appropriate legal solutions, 
assuming that we are dealing with a rational norm giver, leads to the conclusion 
about the inability to use the candidate internship in agricultural cooperatives.

There are also doubts about the notion of a person employed on a basis avail-
able to members, adopted in the above-mentioned resolution of the Supreme 
Court of February 2, 1993, the concept unknown to Cooperative Law. Under 
this resolution a candidate internship in an agricultural cooperative would be 
the only source of work in a cooperative organization on a membership basis, 
outside the employment relationship, and the member candidates would not be 
under any protective regulations of labor law, unlike the legislator suggests in 
Article 200 § 3 of Cooperative Law. This means that an agricultural cooperative 
establishing in the statute a candidate’s internship would equip people aspiring 
to the membership in the cooperative only with the right and obligation to work 
for the cooperative and the right to participate in profits, not guaranteeing them 
either a membership or other employment protection in exchange. Therefore, we 
would deal with an unfamiliar legal form of the work of persons in the coopera-
tive excluded from any protective regulations. In the doctrine of labor law this 
kind of concept has met with obvious opposition. M. Gersdorf in a critical voice 
to the resolution of the Supreme Court of February 2, 199318, considering this 
17 M. Gersdorf, Prawo zatrudnienia, Warsaw 2013, p. 138-139.
18 OSP 1993, no. 11, item 212.
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concept as dangerous, stated that ‘the presented practice unjustifiably eliminates 
labor law norms from those spheres of economic activity where they should be 
used due to nature of the work provided.’ J. Iwulski19 goes further in his judg-
ments. In the concept of a candidate internship adopted by the Supreme Court 
he sees an attempt to circumvent labor law in order to avoid additional burdens 
by the agricultural cooperative related to worker protection guaranteed by labor 
legislation. According to the author, the use of this institution allows the coop-
erative to protect itself from ‘(...) many benefits normally due to employees such 
as benefits in connection with termination of employment for reasons related to 
the employer’. Moreover, the Supreme Court itself clearly states in the quoted 
resolution that the reason for using in the  candidate’s internship institution in the 
agricultural cooperative is to limit the amount of excess wage tax and to reduce 
social security contributions (ZUS).

Another argument against the possibility of using the candidate internship 
institution in agricultural cooperatives is related to the specificity of coopera-
tive functioning and in particular to the subjective scope of membership in these 
organizations. According to Article 139 of Cooperative Law, the members of ag-
ricultural production cooperatives should be first of all farmers with a legal title 
to specific agricultural lands, and also other people who do not have agricultural 
land but they have qualifications useful to work in a cooperative organization. 
With regard to the first (dominating) group of members of the cooperative it is 
difficult to imagine the possibility of making the acquisition of membership in 
an agricultural cooperative subject to a successful candidate internship. This 
would lead to the unjustifiable differentiation of entitlements in the scope of 
acquiring the membership status depending on the property status of farmers 
bringing certain lands to the cooperative and consequently would be contrary to 
the principle of equal rights of cooperative members under Cooperative Law20.

Significant doubts as to the issue of introducing to agricultural cooperatives 
– by analogy to the solutions applicable in workers’ cooperatives (Article 200 of 
Cooperative Law) – the institution of candidate internship also results from the 
fact that the regulation of permissible forms of employment in these organiza-
tions, in my opinion, has been comprehensively regulated by the provisions of 
Cooperative Law and there is no legal loophole here. The legislator has exhaus-
tively regulated the legal basis for providing work for agricultural cooperatives 
in articles from 155 to 157 of Cooperative Law. When it comes to the members 
of these cooperatives, the work is carried out on the basis of a civil legal relation-
ship of the membership in an agricultural cooperative (Article 155 of Coopera-
tive Law)21. In turn the basis for employment in the cooperative of their family 
19 OSP 1993, no. 11, item 212.
20 As in M. Gersdorf, opinion to the resolution of the Supreme Court of 2 February 1993,  III CZP 164/92, OSP 
1993, no. 11, item 212.
21 Since the members of agricultural cooperatives have been obliged by law (Article 155 § 1 of the Labor Law) to 
provide their own labor resulting expressisverbis from their membership in that organization, therefore, under the 
applicable law, the legal basis of their employment in the cooperative cannot be work or a civil law contract, in par-
ticular a mandate contract a contract for specific work. Such a position is common in the science of law (see e.g..: 
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members may only be a civil law contract (Article 156 of Cooperative Law)22.
In accordance with Article 157 of Cooperative Law, apart from family mem-

bers the cooperative may employ, depending on its needs, also other persons 
on the basis of a contract of employment or under another legal relationship 
whose object is the provision of employment. Therefore, there are no reasons 
to introduce other forms of employment to agricultural cooperatives that do not 
have a clear statutory authorization. Such a form is the construction of a civil 
law contract for candidate internship that is unknown under Cooperative Law, 
which would oblige a candidate to work in an agricultural cooperative on a basis 
available for members. Applicants for membership in this cooperative should 
be treated as ‘other people’ within the meaning of Article157 of Cooperative 
Law23. This means that the basis for their employment in an agricultural coop-
erative, depending on the specifics of the work provided to the cooperative and 
the preferences of the employing entity, may be both a contract of employment 
(most often it will be a contract of employment for a trial period or for a definite 
period) or civil law contract for the provision of services similar to the mandate 
contractconcluded on the basis of Article 750 of the Labor Code or more rarely, 
a contract for specific work.

CONCLUDING REMARKS 
Summarizing the considerations, it should be stated that the institution of the 

candidate internship is a very useful way to check the suitability of candidates 
for membership and employment in cooperative organizations, both in terms of 
professional and social aspects. Accordingly, under the de lege ferenda postu-
lates, comprehensive solutions should be introduced into the provisions of Coop-
erative Law regarding the possibility of using, on a voluntary basis, internships 
J. Ignatowicz [in:] M. Gersdorf, J. Ignatowicz, Prawospółdzielcze. Komentarz, Warsaw 1985,p. 251; M. Gersdorf, 
Wynagradzanie członków rolniczych spółdzielni produkcyjnych, part I, p. 14-15, There, Regulacja prawna zatrud-
nienia osób pracujących w rolniczych spółdzielniach produkcyjnych na zasadach członkowskich. Rozważania de 
lege ferenda. IPiSS, Studia i Materiały, Warsaw 1990, p. 83 and following.; There, Prawo zatrudnienia, Warsaw 
2013, p. 133 and following.; J. Iwulski, Opinion to judgment of the SC of 2.02.199, III CZP 164/92, OSP 1994, no. 
1, item 4; A. Stefaniak, Prawo spółdzielcze oraz ustawa o spółdzielniach mieszkaniowych. Komentarz. Orzecznic-
two, Warsaw 2009, p. 149; K. Kwapisz, Prawo spółdzielcze. Komentarz, Warszawa 2012, p. 235, as in judicial 
jurisdiction (see e.g.: judgment of SC of 13 March 1985, IV CR 76/85, Lex no. 686428; judgment of SC of 16 
November 2000, I CKN 311/00, Lex no. 52413; judgment of SC of 25 April 2012, I UK 384/11, Lex no. 1212661; 
decision of SC of 9 January 2008., III UK 92/07, OSNP 2009, no. 5-6, item 80; judgment of SC of 5 June 1968,  
I PR 183/68, Lex no. 13972; judgment of SC of 6 March 1981, III CZP 7/81, OSNC 1981, no 8, item 146; judg-
ment of SC of  6 May 1988, III CZP 32/88, OSNC 1989 No. 10, item 152; judgment of Supreme Administrative 
Court of 20.03.2003 r., II SA/Łd 2276/01, PrawoPracy 2003 no. 9, p. 42; judgment of SC of 23.08.2005, I UK 
312/04, Lex no. 989238; judgment of SC of 21 October 2009, I UK 115/09, Lex no. 558571; judgment of Admin-
istrative Court in Gdańsk of 28 April 2014, III AUa 1237/13, Lex no. 1466747; judgment of the Administrative 
Court in Szczecin of 3 October 2012, III AUa 227/12, Lex no. 1237968). The only basis for the work of members 
of agricultural cooperatives for these organizations may be the civil law relationship of membership in the coop-
erative. See more T. Duraj, Podstawa prawna świadczenia pracy członków rolniczych spółdzielni produkcyjnych 
[in:] Tendencje rozwojowe indywidualnego i zbiorowego prawa pracy, Księga Jubileuszowa Profesora Grzegorza 
Goździewicza, Toruń 2017, p. 141 and following.
22 As inJ. Ignatowicz, in: M. Gersdorf, J. Ignatowicz, Prawo spółdzielcze, 1985, p. 254; A. Stefaniak, Prawo 
spółdzielcze, 2009, p. 150.
23 As in J. Iwulski, opinion to the resolution of the SC of 2 February 1993, III CZP 164/92, OSP 1994, no. 1, item 4.
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in cooperatives. This should be done by establishing general rules of using this 
institution with particular emphasis on the legal status of candidates participat-
ing in the internship and the legal basis of their activity on a given cooperative 
organization. Regulations currently in force in this area are only fragmentary 
and concern only workers’ cooperatives. Comprehensive normalization of this 
issue in a way that would not raise any doubts would contribute to clarifying  
a number of interpretative doubts, which are reported both in the legal doctrine, 
judicature and practice on the basis of applying the candidate internship in coop-
erative organizations and perhaps would result in the spread of this institution. 
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summary: The subject of the study is a detailed analysis of the candidate internship in-
stitution in workers’ cooperatives and in agricultural cooperatives. The former primarily 
base their activity on the personal activity of their own members, while the latter are 
characterized by the fact that their basic subject of functioning is running a common 
farm and activities for the benefit of individual farms of members. While the legislator 
in Article 200 of Cooperative Law regulates the rules and manner of holding a candidate 
internship in workers’ cooperatives, there is no analogical regulation in agricultural co-
operatives. This raises important interpretative doubts in the legal doctrine and practice 
and the fundamental question about the admissibility of using the candidate internship in 
these organizations. Apart from the internship structure in cooperative organizations, the 
author also analyzes the legal situation of the candidates taking part in it.

Key words: internship, adaptation period, trial period, cooperative law, workers’ coop-
erative, agricultural cooperative, candidate. 
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STAż KANDYDACKI W SPÓŁDZIELNIACH PRACY  
I ROLNICZYCH SPÓŁDZIELNIACH PRODUKCYJNYCH

streszczenie: Przedmiotem opracowania jest szczegółowa analiza instytucji stażu kan-
dydackiego w spółdzielniach pracy oraz w rolniczych spółdzielniach produkcyjnych. Te 
pierwsze swoją działalność przede wszystkim opierają na osobistej aktywności włas-
nych członków, zaś te drugie charakteryzują się tym, że ich podstawowym przedmiotem 
funkcjonowania jest prowadzenie wspólnego gospodarstwa rolnego oraz działalności 
na rzecz indywidualnych gospodarstw rolnych członków. O ile jednak ustawodawca  
w art. 200 Prawa Spółdzielczego reguluje zasady i sposób odbywania stażu kandyda-
ckiego w spółdzielniach pracy, o tyle brak jest analogicznego unormowania w rolniczych 
spółdzielniach produkcyjnych. Rodzi to zarówno w doktrynie prawa, judykaturze, jak  
i praktyce istotne wątpliwości interpretacyjne, w szczególności zaś powstaje zasadnicze 
pytanie o dopuszczalność wykorzystywania stażu kandydackiego w tych organizacjach. 
Autor poza konstrukcją stażu w organizacjach spółdzielczych, dokonuje także analizy 
sytuacji prawnej kandydatów biorących w nim udział.

słowa kluczowe: Staż kandydacki, staż adaptacyjny, okres próbny, prawo spółdzielcze, 
spółdzielnia pracy, rolnicza spółdzielnia produkcyjna, kandydat
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Andrzej Pokora∗

WAYS OF OBTAINING INFORMATION ABOUT  
THE DEBTOR’S ASSETS IN COURT ENFORCEMENT 

PROCEEDINGS
The aim of this study is to identify and discuss measures undertaken to gather 

information about the debtor’s assets and, consequently, to ensure an efficient 
and quick achievement of the purpose of enforcement proceedings which is an 
effective satisfaction of the creditor in accordance with the content of the en-
forceable title.

There is a close relationship between the enforcement proceedings and the 
reconnaissance proceedings. It is so strong that the enforcement proceedings 
are presented as the second stage of the reconnaissance proceedings1. The afore-
mentioned relationship between these types of civil proceedings is determined 
by their common purpose, which is to grant legal protection to subjective rights 
as elements of specific legal relations. Due to this close relationship between 
the enforcement proceedings and the reconnaissance proceedings, some of the 
fundamental principles of the civil process will find appropriate application in 
the enforcement proceedings. The point here is the principle of availability, for-
malism of proceedings, adversariality, equality of parties, directness, orality, 
transparency and the principle of concentration of procedural material. From the 
point of view of the purpose of this study, it will be reasonable to approximate 

∗ PhD, The Faculty of Administration and Management of HumanitasUniversity in Sosnowiec. 
1 Cf. K. Korzan, Sądowe postępowanie zabezpieczające i egzekucyjne w sprawach cywilnych, PWN, Warszawa 
1986, p. 90.
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only the principle of availability (disposition) and the principle of cooperation 
between the creditor and the enforcement authority (usually a court enforcement 
officer)2.

There is no doubt that it is in the interest of the creditor to conduct the enforce-
ment proceedings in an efficient and effective manner3. Therefore, the creditor’s 
cooperation with the enforcement authority plays an important role in the en-
forcement proceedings. The creditor as a person interested in the outcome of the 
proceedings should actively participate in them. His activity (e.g. submission of 
applications, participation in enforcement activities, providing the enforcement 
authority with necessary information for the proper course of execution) should 
be demonstrated at all stages of the proceedings until their completion. The ob-
ligation to cooperate exists regardless of whether the enforcement proceedings 
were initiated ex officio, at the request of the creditor or at the request of the 
authorized body�.

One of the principles of civil procedure is the principle of availability, that 
is, disposition, indicating who has the ability to dispose of the subject of the 
proceedings and the offensive and defense measures in the proceedings.5This 
principle is most clearly expressed in court enforcement proceedings6. This ap-
plies both to the proceedings concerning granting the enforcement clauseto the 
enforceable titleas well as the appropriate enforcement proceedings. The creditor 
is the holder of the enforcement proceedings and takes a dominant position in 
the proceedings. The scope of his disposition ability is very wide, because he 
requires the debtor to fulfill the obligation to satisfy the claims stated by the 
enforceable title. Enforcement proceedings may be taken and discontinued at the 
request of the creditor (art. 796 §1 of the Code of Civil Procedure, art. 825 point 
1 of the Code of Civil Procedure). The enforcement authority will suspend the 
proceedings at the request of the creditor(art. 820 of the Code of Civil Procedure). 
The creditor’s disposition covers establishinga court guardian for the debtor un-
known from the place of residence (art. 802 of the Code of Civil Procedure), des-
ignating the second auction of movable property (art. 875 §1 of the Code of Civil 
Procedure), description and estimation of the real estate (art. 942 of the Code of 
Civil Procedure), designating the second auctionof the real estate (art. 983 of the 
Code of Civil Procedure) and taking from the debtor the documents needed for 
entry in the land and mortgage register (art. 1048 of the Code of Civil Procedure). 
2 The principle of cooperation by its nature applies only to the enforcement proceedings.
3 Although the effectiveness of the enforcement proceedings is of great importance, it should not be forgotten 
that the enforcement proceedings understood as the singular enforcement as opposed to universal enforcement, 
such as bankruptcy proceedings, cannot aim at economic elimination of the debtor. Such a conclusion can be inter-
preted from the content of art. 845 §3 of the Code of Civil Procedure (Act of November 17, 1964 - Code of Civil 
Procedure, Journal of Laws 2018, item 1555), which prohibits occupying more movable property of the debtor 
above the one needed to satisfy the claims and enforcement costs.
� Z. Szczurek [in:] Z. Szczurek (ed.), Egzekucja sądowa w Polsce, CURRENDA, Sopot 2007, p.111.
5 Cf. A. Marciniak, Postępowanie egzekucyjne w sprawach cywilnych, Wydawnictwo Prawnicze LexisNexis, 
Warszawa 2005, p.31.
6 Cf. A. Marciniak, Postępowanie egzekucyjne w sprawach cywilnych, Wydawnictwo Prawnicze LexisNexis, 
Warszawa 2005, p.31.
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A special manifestation of the creditor’s leading role in the enforcement proceed-
ings is the disposition of art. 822 of the Code of Civil Procedure. This provision 
provides that if the debtor submits undoubted evidence in writing for fulfilling 
the obligation or for granting him a delay by the creditor, the latter decides on the 
further course of the enforcement proceedings, and not thebailiff.

The initiation of the execution takes place, as a rule, at the request of the 
creditor7. The creditor also makes a decision on the subject matter of the execu-
tion. The application for the initiation of the execution must first and foremost 
indicate the claims to be satisfied by the debtor. The creditor can also indicate 
the method or methods of execution8. The indicated method of execution must 
be appropriate for the type of execution. And so the execution of cash benefits 
can be conducted, for example, from remuneration for work, movables, from  
a bank account or from other receivables. In the event that the creditor indicates 
the method of execution, the bailiff will be bound by the claimed method of ex-
ecution and thus will not be able to apply any other than the one indicated by the 
creditor9. Accurate specification of the claim and individualization of the method 
of execution is very important to determine whether the limitation period for 
the claim confirmed by the enforceable title has been interrupted. The claim 
confirmed by a valid decision of the court expires after ten years. The limitation 
period is interrupted by any action carried out before the authority appointed to 
enforce the claims (art. 123 §1 point 1 of the Civil Code). Such an action is the 
submission of the application for the initiation of the execution by the creditor, 
which was accepted by the enforcement authority10. It should be emphasized that 
the application for the initiation of the execution does not automatically pass the 
obligation on the bailiff to take further enforcement actions until its completion. 
The creditor is obliged to support the execution. If he does not support it, the 
enforcement proceedings may be discontinued, namely when the creditor, within 
six months, did not perform the action necessary to continue the execution or did 
not demand that the suspended proceedings be taken.

In order to achieve the purpose of the execution, i.e. satisfy the creditor in 
accordance with the content of the enforceable title, the enforcement authority 
7 It is necessary to distinguish the initiation of the execution from the initiation of enforcement proceedings. 
While the initiation of the enforcement proceedings occurs as a result of submitting the application for the initia-
tion of the execution, the initiation of the execution takes place only after the enforcement authority has carried 
out the first enforcement action (see W. Broniewicz, Postępowanie cywilne..., pp. 423-424).
8 Therefore, it does not apply to real estate executions and, consequently, to those methods of execution to which 
standards of enforcement against immovable property will apply. It is therefore about the execution of a fractional 
part of the real estate (art. 1004 of the Code of Civil Procedure), perpetual usufruct (art. 1004 of the Code of Civil 
Procedure), simplified enforcement of the real estate (art. 10131 §3 of the Code of Civil Procedure), an execution 
of sea-going vessels entered into the register of ships (art.1014 of the Code of Civil Procedure), from the coopera-
tive ownership right to the premises and from parking spaces in multi-seat garages and free standing garages (art. 
1713and art. 1719of the Act on housing associations), the sale of an enterprise or farm (art. 106423 of the Code of 
Civil Procedure).
9 Cf. I. Kunicki, Wybór sposobu egzekucji i ustalenie majątku dłużnika w świetle projektowanych zmian Kodeksu 
postępowania cywilnego (druk sejmowy nr 2678), „Przegląd Prawa Egzekucyjnego” 2015, No. 5, p. 21.
10 Only the application which does not contain formal defects, and in particular corresponding to the rigors speci-
fied in art. 797 of the Code of Civil Procedure may cause the consequences which the Code of Civil Procedure 
entails with the submission of the application for the initiation of the execution.
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must acquire the necessary knowledge about the debtor’s assets, in particular 
when the application for the initiation of the execution does not specify the com-
ponents of these assets. While gathering information necessary to conduct the 
execution effectively, the provisions of art. 761 of the Code of Civil Procedure 
and art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement11 are of key 
importance. According to art. 761 §1 of the Code of Civil Procedure the enforce-
ment authority may demand to provide explanations from the participants of 
the proceedings and may request information necessary to conduct the execu-
tion from public administration bodies, bodies performing public administra-
tion tasks, tax authorities, pension bodies, banks, cooperative savings and credit 
financial institutions, brokerage companies, authorities of housing associations, 
management of housing communities and other entities managing apartments 
and commercial premises, as well as other institutions and persons who do not 
participate in the proceedings. This right is available to all enforcement authori-
ties, i.e. the bailiff and district courts, which act as enforcement authorities. The 
required explanations and information can only refer to the execution and can 
be requested if obtaining them is necessary to guarantee its proper conduct12.  
It should be emphasized that these explanations and information can not violate 
the boundary determined by the method of execution requested by the creditor. 
The regulation contained in art. 761 of the Code of Civil Procedure refers to the 
participants of the enforcement proceedings as well as institutions and persons 
not participating in the proceedings13.

As a rule, entities covered by the disposition of art. 761 §1 of the Code of Civil 
Procedure cannot refuse to provide information with reference to the Act on 
the Protection of Personal Data14 because art. 23 paragraph 1 point 2 of this Act 
among the conditions determining the lawfulness of the processing of personal 
data (including providing information containing these data) lists the authoriza-
tion by a legal provision. The provision in this situation is art. 761 §1 of the Code 
of Civil Procedure15. In the event that an authority or an institution, referring to 
the provisions of the Act on the Protection of Personal Data, refuses to provide 
information necessary to conduct the execution, a complaint to the Inspector 
General for the Protection of Personal Data is admissible. The only possibility of 
evading the obligation to provide explanations and information is provided for 
in art. 761 §2 of the Code of Civil Procedure, which refers directly to the restric-
tions on the documentary evidence (art. 248 §2 of the Code of Civil Procedure) 
and evidence from the testimonies of witnesses (art. 261 of the Code of Civil 
Procedure). Unjustified refusal to provide the enforcement authority with expla-
11 I.e. Journal of Laws 2017, item 1277. 
12 See Z. Szczurek, [in:] Z. Szczurek (ed.), Egzekucja sądowa..., p. 155.
13 More on the participants of the proceedings, seeJ. Jankowski, Uczestnicy sądowego postępowania egzekucyj-
nego, Wydawnictwo Uniwersytetu Łódzkiego, Łódź 1992, along with the literatureconcludedthere.
14 I.e. Journal of Laws 2016,item 922
15 More on this subject, see J. Jankowski, Obowiązek udzielania komornikowi informacji niezbędnych do prowa-
dzenia egzekucji w świetle ustawy o ochronie danych osobowych, „Problemy Egzekucji” 2001, No. 11 along with 
the literatureindicatedthere.
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nations or information results in a sanction in the form of a fine (art. 762 §1 of 
the Code of Civil Procedure), which the enforcement authority can impose at the 
request of the creditor or acting ex officio. In the event that the request for expla-
nations or information was addressed to a legal person or other organization, its 
employee responsible for carrying out the order of the enforcement authority is 
subject to a fine. In the situation when it is not possible to indicate such a respon-
sible employee, the head of the unit is subject to a fine.

Art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement is correlated 
with the provision of art. 761 of the Code of Civil Procedure. However, while 
art. 761 of the Code of Civil Procedure only empowers the enforcement author-
ity to request explanations and information, the provision of art. 2 paragraph  
5 of the Act on Court Bailiffs and Enforcement imposes an obligation to pro-
vide information necessary for the proper conduct of enforcement proceedings at  
a written request of the bailiff. This information, as in the case of art. 761 of the 
Code of Civil Procedure, can not go beyond the scope determined by the method 
of execution which was indicated by the creditor. The bailiff will request only 
the information which, in his/her judgment after taking into account the facts of 
the case, is necessary for the proper conduct of the execution16. As in the case 
of art. 761 §1 of the Code of Civil Procedure entities listed in the content of art. 
2 paragraph 5 of the Act on Court Bailiffs and Enforcement cannot refuse the 
bailiff to provide him with the information he requires, referring to the provi-
sions of the Act on the Protection of Personal Data, as the provision of Article  
2 paragraph 5 of the Act on Court Bailiffs and Enforcement constitutes a con-
dition for allowing the processing of personal data. In the case of a refusal to 
provide information, of course, a complaint to the Inspector General for the Pro-
tection of Personal Datacan be submitted17. If the complaint is justified, the In-
spector General issues an administrative decision ordering the restoration of the 
lawful state by making the data available.

According to art. 2 paragraph 6 of the Act on Court Bailiffs and Enforcement, 
the bailiffis liable for damage resulting from the disclosure of bank or fiscal se-
crecy and using it contrary to its intended purpose18. The bailiff is liable for such 
damage caused also on general terms19.

In the enforcement of maintenance, due to its social significance, the bailiff 
has special obligations related to obtaining all information about the debtor and 
his financial status20. The bailiff is obliged ex officio to carry out an investiga-
16 Cf. Z. Szczurek, Zbieranie informacji niezbędnych dla prowadzenia postępowania egzekucyjnego, „Nowa 
Currenda” 2002, No. 12, pp. 64-65; thisauthor, Gromadzenie w postępowaniu egzekucyjnym informacji o stanie 
majątkowym dłużnika, „Przegląd Prawa Egzekucyjnego” 2005, No. 10-12, p.16.
17 The subject of the complaint may also be a bailiff’s request to provide information containing personal data, 
but lacking the feature of necessity in order to properly carry out the enforcement proceedings. (cf. A. Marciniak, 
Ustawa o komornikach sądowych i egzekucji. Komentarz, LexisNexis, Warszawa 2009, p. 50).
18 See K. Lubiński, Nowelizacja ustawy o komornikach sądowych i egzekucji, „Problemy Egzekucji Sądowej” 
2001, No. 18, p. 35 et seq.
19 Z. Szczurek, Gromadzenie w postępowaniu..., p. 19.
20 See K.Flaga-Gieruszyńska [in:] A. Zieliński (ed.), Kodeks postępowania cywilnego. Komentarz, Wydawni-
ctwo C.H. BECK, Warszawa 2017, p. 1745.
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tion in order to determine the incomeand financial status of the debtor and his 
place of residence (art. 1086 §1 of the Code of Civil Procedure). In order to fulfill 
this obligation, the bailiff primarily exercises the powers given to him by the 
provision of art. 761 §1 of the Code of Civil Procedure mentioned previously. If, 
however, despite the actions and efforts, the execution turns out to be ineffec-
tive, the bailiff is obliged to periodically repeat activities aimed at determining 
the information necessary to enforce maintenance. When maintenance arrears 
amount to more than six months, the bailiff ex officio submits the application to 
the National Court Register for entry of the debtor into the register of insolvent 
debtors, which is to act as a disciplinary measure for persons who evade their 
obligations.

In the application for the initiation of the execution or the demand to conduct 
the execution ex officio, as mentioned above, the entity submitting the applica-
tion or request should indicate the claim to be satisfied (art. 797 of the Code of 
Civil Procedure). In addition, the creditor may indicate the method or methods of 
execution chosen by him (art. 799 of the Code of Civil Procedure). This means 
that when the cash benefits are being enforced, the indication of the method of 
execution involves indicating the specific property to which enforcement is to be 
directed, while the enforcement of non-cash benefits will require the indication 
of the item of the claim. In a situation where the person submitting an application 
or demand to conduct the execution is unable to indicate the items with which it 
will be possible to satisfy the creditor, the bailiff will call the debtor to submit 
an inventory of assets or other explanations necessary to carry out the execution 
(art. 801 of the Code of Civil Procedure)21. The application of this provision by 
the bailiff takes place ex officio and is not dependent on any application of the 
creditor22. Due to the fact that in the quoted provision the Legislator used the con-
junction „or” it means that the bailiff has the right to choose whether to apply the 
legal mechanism to disclose the assets or to request the debtor to provide other 
explanations23. The bailiff, taking into account the circumstances of the enforce-
ment case, will decide on the scope of the request addressed to the debtor2�. How-
ever, as it is rightly argued in the literature, the submission of „other explana-
tions” should be applied in the first place, due to the lower level of formalization. 
Only when the debtor does not indicate the assets in this mode, the bailiff should 
call for submission of the inventory of assets25. For unjustified refusal to submit 

21 Cf. J. Jankowski [in:] K. Piacecki (ed.), Kodeks postępowania cywilnego. T. II. Komentarz do artykułów 506- 
-1088, Wydawnictwo C.H. BECK, Warszawa 2006, p. 581. The provision of art. 801 of the Code of Civil Procedure 
remains in connection with the general rule, expressed in art. 761 of the Code of Civil Procedure, which is the 
legal basis for the bailiff’s right to obtain information necessary to conduct the execution (cf. O. Marcewicz [in:]  
A. Jakubecki (ed.), Kodeks postępowania cywilnego. T. II. Komentarz do art. 730-1217, Wolters Kluwer, Warsza-
wa 2017, p. 263).
22 Cf. I. Kunicki, Poszukiwanie przez komornika majątku dłużnika za wynagrodzeniem, „Przegląd Prawa Egzeku-
cyjnego” 2009, No. 6, p.121.
23 Cf. I. Kunicki, Wybór sposobu..., p.23. 
2� See K. Flaga-Gieruszyńska [in:] A. Zieliński (ed.),Kodeks postępowania..., p. 1433.
25 Cf. I. Kunicki, Wybór sposobu..., p. 24.
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the inventory of assets or other explanations26 or for providing false explanations 
deliberately, the debtor may be fined by the bailiff at the request of the creditor 
or ex officio, because the call on the debtor to submit the inventory of assets or 
explanations is provided for in art. 762 §1 of the Code of Civil Procedure. The 
debtor submitsthe inventory of assets before the bailiff under pain of criminal 
liability for making false testimony.27

However, if the assets that allow to satisfy the claim cannot be determined, 
the creditor has the right to request the bailiff to search for the debtor’s assets28. 
Such a solution should be considered as a supplementation of solutions to im-
prove enforcement proceedings. The bailiff’s efforts, being a result of searching 
for the debtor’s assets, may contribute to a greater extent to the satisfaction of the 
creditor’s claims. The bailiff within the scope of this order is free to choose the 
way of searching. The way must comply with applicable law29. Of course, there is 
no obstacle to the creditor’s order being formulated already in the application for 
the initiation of the execution, however, the bailiff will proceed to execute such 
an order only after exhausting the ways of determining the debtor’s assets, which 
were referred to earlier. The search for the debtor’s assets is of course possible 
only in the context of ongoing enforcement proceedings30. The search for assets 
is in fact only an incidental proceeding in relation to the initiated enforcement 
proceedings. The order may refer to all the assets of the debtor in general or may 
be limited to a specific component of the assets or to a specific way of searching 
for assets31.

If the debtor’s assets seized in the execution are not likely to satisfy the en-
forced claims or if the creditor demonstrates that as a result of the conducted 
execution his claims have not been fully satisfied, he may demand that the debt-
or be obliged to submit the inventory of assets specifying the items and their 
premises, his receivables and other property rights or information about paid and 
unpaid legal actions, the subject matter of which is an item or right of the value 
exceeding on the day of performing these actions the amount of minimum remu-
neration for work established on the basis of the provisions of the Act of October 
10, 2002 on the minimum remuneration for work32, done for third parties, in the 
five-year period preceding the initiation of the execution, as a result of which he 
became insolvent or became insolvent to a greater extent than he was before the 
actions were performed, and the debtor’s promise, in which he must state that he 
is aware of the meaning of his words and liability before the law and ensure that 
26 When it comes to “other explanations”, they should be made prior to the submission of the inventory of assets, 
due to the less formal nature of this explanation, in contrast to submitting the inventory of assets.
27 It is commonly accepted in the literature that it is called the bailiff’s disclosure of assets.
28 The term “search” is very wide, it covers all the factual and legal actions in enforcement proceedings, aimed at 
gathering information on the debtor’s assets and on the person of the debtor (cf. J. Jankowski, Poszukiwanieprzez
komornikamajątkudłużnikanazleceniewierzyciela, „PrzeglądPrawaEgzekucyjnego” 2007, No. 1-2, p. 12).
29 Z. Szczurek, Gromadzenie w postępowaniu..., p. 31.
30 A differentview on thisissue A. Nowak, Charakter prawny umowy – zlecenia poszukiwania przez komornika 
majątku dłużnika za wynagrodzeniem, „Przegląd Prawa Handlowego” 2006, No. 3, pp. 41-42.
31 I. Kunicki, Poszukiwanie przez komornika..., pp. 113-114.
32 I.e. Journal of Laws2017, item 847
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the inventory of assets he has submitted is true and complete (art. 913 §1 of the 
Code of Civil Procedure)33.

At the moment of the debtor’s promise, the provisions on criminal liability for 
making false testimony apply accordingly. And so in accordance with art. 233 
of the Criminal Code, who, while making a testimony to serve as evidence in 
court proceedings or other proceedings conducted pursuant to the Act, testifies 
untruth or conceals the truth, is punishable by imprisonment from six months to 
eight years.

A creditor, pursuant to art. 913 §2 of the Code of Civil Procedure, may de-
mand the disclosure of assets also before the commencement of the execution, 
but then he must substantiate that his claims will not be fully satisfied from the 
assets known to him or from the current periodic benefits due to the debtor for 
the period of six months. In addition, he may demand the disclosure of assets 
before the commencement of the execution also when he proves that after ob-
taining the enforceable title, he called the debtor to pay the claim stated in it by 
registered letter with acknowledgment of receipt, and the debtor failed to satisfy 
the claim within 14 days from the delivery of the summons.

The disclosure of assets is a supplementary enforcement measure3�. By defini-
tion, it is the final measure that the creditor reaches for to ensure the effective 
enforcement35. Although the provisions on the disclosure of assets are applied to 
the execution of non-cash benefits for the occupation of movable property (art. 
1045 of the Code of Civil Procedure), in which the supplementary natureof dis-
closing the items or documents sought is obvious, it should be assumed that pri-
marily these provisions constitute a supplementary measure of the enforcement 
of cash benefits36. They have even been included among these provisions. The 
disclosure of assets is one of the activities that another person cannot perform 
for the debtor37.

The creditor is the first person to submit an application for the disclosure of 
assets. In cases of court claims, such an application may be submitted by a bailiff 
(§ 2 of the Regulation of the Minister of Justice of 29 July 2016 on the manner 
of conducting the enforcement of fines and penalties imposed in civil proceed-
ings, as well as court costs in civil cases due to the State Treasury)38, and in the 
case of enforcement proceedings initiated ex officio, the court of first instance 
or the authority which demanded conducting the execution ex officio (art. 796 
§ 2 and 3 of the Code of Civil Procedure). The public prosecutor is also entitled 
to submit an application for the disclosure of assets on a general basis (art. 7 of 
33 Disclosing the assets may not be aimed at harassing the debtor (compare A. Marciniak [in:] K. Piasecki (ed.), 
Kodekspostępowaniacywilnego. Commentary, vol. III,Wydawnictwo C.H. BECK, Warszawa 2002, p. 137).
3� A. Marciniak, Postępowanie egzekucyjne..., p. 230.
35 Cf. F. Kruszelnicki, Zarys systemu polskiego prawa egzekucyjnego i zabezpieczającego, Warszawa 1934,  
p. 133; M. Mrówczyński, Wyjawienie majątku w świetle znowelizowanych przepisów kodeksu postępowania  
cywilnego, „Przegląd Prawa Egzekucyjnego” 2006, No. 2-8, p. 7.
36 Cf. K. Korzan, Sądowe postępowanie..., p. 312.
37 E. Wengerek, Sądowe postępowanie egzekucyjne w sprawach cywilnych, PWN, Warszawa 1978, p. 249.
38 Journal of Laws 2016, item 1227.
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the Code of Civil Procedure) as well as a non-governmental organization (article  
8 of the Code of Civil Procedure) in certain cases. In addition, the administrative 
enforcement authority or creditor who is a party to the administrative enforce-
ment proceedings may demand to order the obligor the disclosure of assets in 
cases covered by the enforcement proceedings in administration in the event of 
ineffectiveness of enforcement. Passive legitimacy in proceedings for the dis-
closure of assets is held by a debtor with judicial capacity (art. 64 of the Code 
of Civil Procedure), and thus it may be a natural person, a legal person and an 
organizational unit without legal personality, to which, however, the law grants 
legal capacity.

An application to order a debtor the disclosure of assets is filed in the district 
court of the general jurisdiction of the debtor39. In the case when it concerns  
a natural person, it will be the court in whose jurisdiction that person has a place 
of residence or stay, while in the case of a legal person, it will be the court in 
whose jurisdiction the debtor’s registered office is located. The application must 
be accompanied by a copy of the attachment protocol or other documents justi-
fying the obligation to disclose the assets40, and in the case when the application 
was submitted before the initiation of the execution, additionally the enforceable 
title (art. 914 of the Code of Civil Procedure)41. The enforceable title and other 
documents that justify the debtor’s obligation to disclose the assets are docu-
ments whose submission determines the further course of the case in general or 
in a particular mode�2. If the creditor fails to attach the enforceable title to the 
application for the disclosure of assets, it is a formal defect within the meaning 
of art. 130 § 1 of the Code of Civil Procedure�3.

The application for the disclosure of assets is primarily subject to examina-
tion in terms of the fulfillment of formal and special conditions envisaged for 
this type of pleading��. The court recognizes the application to order the debtor 
to disclose the assets after summoning and hearing the parties if they appear (art. 
915 § 1 of the Code of Civil Procedure). The court examines only the legitimacy 
of the application and possible allegations of the debtor in this respect, however 
its cognition does not include claims covered by the enforceable title due to the 
fact that they are the subject matter of separate proceedings started on the basis 
of the provision of art. 840 of the Code of Civil Procedure45. In the event of the 
non-appearance of the parties, the court may, depending on the circumstances of 
the case, postpone the session or issue a conclusive decision on the substance of 
the case, in a situation where, based on the collected evidence, the case is consid-
39 Proceedings on the disclosure of assets are not admissible in relation to persons not subject to national jurisdic-
tion, except for cases in which these persons are subject to enforcement and in relation to the State Treasury.
40 Such a document may be, for example, a bailiff’s decision to discontinue the enforcement proceedings based 
on art. 824 §1 point 3 of the Code of Civil Procedure.
41 An enforceable title can be only its original.
�2 Cf. P. Sokal, Glosa do uchwały Sądu Najwyższego z dnia 12 grudnia 2001 r., III CZP 70/01, „Przegląd Prawa 
Egzekucyjnego” 2003, No. 6-8, p.95.
�3 Resolution of the Supreme Court of December 12, 2001, III CZP 70/01, OSNC 2002, No. 10, item 116.
�� Cf. O. Marcewicz [in:] A. Jakubecki (ed.),Kodeks postępowania..., p. 417.
45 Cf. K. Flaga-Gieruszyńska [in:] A. Zieliński (ed.), Kodeks postępowania..., p. 1590.
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ered sufficiently clarified46.
The court, when recognizing the application for the disclosure of assets, is-

sues a decision in this matter. In a situation where it accepts the application of the 
creditor, it orders the debtor to submit the inventory of assets specifying the items 
and their premises, his receivables and other property rights, and to bind himself 
as to the veracity and completenessof the inventory submitted according to the 
oath provided for in art. 913 § 1 of the Code of Civil Procedure. The complaint 
against the court’s decision on the disclosure of assets may be submittedboth in 
the case of the acceptance and rejection of the application47. Making a complaint 
does not suspend the execution of the decision on the disclosure of assets, how-
ever, the court may suspend the execution of the mentioned decision until the 
settlement of the complaint. The court receives the inventory and the promise 
immediately. In justified cases, the court may set a deadline for the debtor not 
longer than a week (art. 915 §2 of the Code of Civil Procedure). The deadline is  
a date fixed by the court, and thus, at the request of the debtor, it may be ex-
tended or shortened. The debtor against whom the court ordered the disclosure 
of assets, is ex officio entered in the register of insolvent debtors48.

The debtor who, without a justified reason, did not appear at the court sitting in 
order to submit an inventory of assets or a promise49 or, having appeared, did not 
submit the inventory or refused to answer questions asked or to make a promise, 
the court may order a fine or order his compulsory bringing, taking into account 
art. 276 § 250. The court may also put him under arrest not exceeding one month. 
A necessary condition for applying to the debtor coercive measures provided for 
in art. 916 of the Code of Civil Procedure will be instructing him about the conse-
quences of non-compliance with the court’s decision in this regard51.

In the case when coercive measures have been applied to the debtor, he may 
submit the inventory and the promise at any time (art. 917 § 1 of the Code of 
Civil Procedure). On the other hand, if the debtor was put under arrest, he may 
demand to be brought before the court in order to submit the inventory and the 
promise. The creditor who was not present in these activities may demand that 
the debtor be called back to the court sitting in order to ask him questions aimed 
at detecting the items to which the execution could be directed. The non-appear-
ance of the debtor or the refusal to answer questions or to make an additional 
promise entails the same legal consequences, mentioned in art. 916 of the Code 
of Civil Procedure, of which the debtor should be instructed in the summons to 
the court sitting.
46 Cf. A. Marciniak, Postępowanie egzekucyjne..., p. 232.
47 Cf. O. Marcewicz [in:] A. Jakubecki (ed.), Kodeks postępowania..., p. 417.
48 Cf. A. Marciniak, Postępowanie egzekucyjne..., p. 232.
49 The phrase “in order to submit an inventory of assets or a promise”, included in the instruction of art. 916 §  
1 of the Code of Civil Procedure, gives grounds for accepting the view that the submission of the inventory of as-
sets is independent of the debtor’s promise (see M. Krakowiak, Wyjawienie majątku w świetle nowelizacji Kodeksu 
postępowania cywilnego, „Monitor Prawniczy” 2004, No. 23, pp. 1080-1081).
50 A fine and arrest may be applied to the debtor independently of one another (see M. Uliasz, Kodeks postępowania 
cywilnego. Komentarz do nowelizacji, Wydawnictwo C.H. BECK, Warszawa 2005, p. 383). 
51 Cf. O. Marcewicz [in:] A. Jakubecki (ed.), Kodeks postępowania..., p. 420.
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The debtor who made the promise, or relatively against whom coercive 
measures were applied, is obliged to submit a new inventory of assets and  
a promise at the request of the same or another creditor, when a period of one year 
has elapsed since the promise was made or coercive measures were exhausted.

The disclosure of assets also includes the disclosure of savings on bank ac-
countsby the debtor52. In the inventory of assets, the debtor is obliged to state 
whether and what savings he has on the bank account, in which bank they have 
been accumulated, and if he does not have the bank evidence, he is obliged to 
indicate the person with whom this evidence is located.

The failure to present a savings book or another appropriate proof by the 
debtor causes such effects as the refusal to submit the inventory or to answer  
a question, so the court may order the debtor to pay a fine or order hiscompulsory 
bringing. The court may also put him under arrest not exceeding one month.

The conducted considerations lead to the conclusion that the court execution 
will be fully effective in a situation where the debtor owns assets to which the en-
forcement may be directed and when the assets are known to the creditor and the 
enforcement authority. Otherwise, the information about the debtor’s assets will 
have to be gathered and their components determined by means of the measures 
presented in this report, while the bailiff’s disclosure of assets is the basic tool 
for obtaining this information, and the court disclosure of assets appears to be 
the final enforcement measure in the event of ineffectiveness of the execution.
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JUrisDiCtion
Resolution of the Supreme Court of December 12, 2001, III CZP 70/01, OSNC 2002, No. 

10, item 116.

summary: The study deals with the problem of gathering information about the debt-
or’s assets necessary to carry out effective court enforcement. First of all, the method 
of gathering information about the debtor’s assets provided for in art. 761 of the Code 
of Civil Procedure and art. 2 paragraph 5 of the Act on Court Bailiffs and Enforcement 
was presented. Then, the issues of the bailiff’s disclosure of assets were discussed. Sub-
sequently, the issue of the bailiff’s search for the debtor’s assets at the request of the 
creditor was presented. The final part of the study concerns the institution of the court 
disclosure of the debtor’s assets.

Key words: enforcement proceedings, execution, enforcement authority, bailiff, credi-
tor, debtor’s assets, inventory of assets, search for assets, disclosure of assets

SPOSOBY POZYSKIWANIA INFORMACJI O MAJĄTKU DŁUżNIKA 
W SĄDOWYM POSTĘPOWANIU EGZEKUCYJNYM

streszczenie: Opracowanie dotyczy problemu zbierania informacji o stanie majątko-
wym dłużnika niezbędnych do prowadzenia skutecznej egzekucji sądowej. W pierw-
szej kolejności został przedstawiony sposób zbierania informacji o majątku dłużni-
ka przewidziany w art. 761 k.p.c. oraz art. 2 ust 5 ustawy o komornikach sądowych  
i egzekucji. Następnie omówiono problematykę komorniczego wyjawienia majątku.  
W dalszej kolejności przedstawiono kwestię poszukiwania przez komornika majątku 
dłużnika na zlecenie wierzyciela. Końcowa część opracowania dotyczy instytucji sądo-
wego wyjawienia majątku dłużnika.

słowa kluczowe: postępowanie egzekucyjne, egzekucja, organ egzekucyjny, komornik, 
wierzyciel, majątek dłużnika, wykaz majątku, poszukiwanie majątku, wyjawienie ma-
jątku
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LIABILITY FOR PRENATAL INJURIES  
IN THE CONTEXT OF THE PROTECTION  

OF THE RIGHTS OF CONCEIVED CHILDREN

INTRODUcTION
Man as a creature standing at the highest level of evolutionary development 

has been subject to special protection, including legal protection. The Constitu-
tion of the Republic of Poland of 2 April 19971 in Art. 30 as a source of freedom 
and human and civil rights, indicates the inherent and inalienable dignity of  
a person who is subject to the obligatory protection of public authorities. Dignity, 
therefore, becomes an element defining a human being, which is the foundation 
of all further privileges. The right to life, defined in Art. 38 of the Basic Law, 
and, consequently, the right to health protection guaranteed in Art. 68 of the 
Constitution, are inseparably connected with dignity. Consequently, the Con-
stitution, in Art. 38, contains a kind of a programmatic norm oriented towards 
undertaking activities, including all legislative activities aimed at protection of 
life2regardless of the social, property, family or even health situation in which an 
individual is3.

* PhD student at the Department of Civil Law and Private Law of the International Faculty of Law and Admin-
istration at the University of Silesia in Katowice. 
1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 2009, No. 114, item 946.
2 B. Banaszak, M. Jabłoński, Teza 2 do art. 38 [in:] Konstytucje Rzeczypospolitej Polskiej oraz komentarz do 
Konstytucji RP z 1997 roku, edited by J. Bocia, Wrocław 1998, p. 78.
3 P. Kuczma, Prawna ochrona życia [in:] Realizacja i ochrona konstytucyjnych wolności i praw jednostki  
w polskim porządku prawnym, edited by M. Jabłońskiego, Wrocław 2014, p. 34. 
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The legal analysis concerning human life, and thus the moment from which 
the onset of its existence should be assumed, is inseparably connected with con-
siderations of philosophical, ethical, bioethical or even moral nature.  This prob-
lem is constantly returning in the social, scientific and legal discourse�. Because 
of the lack of terms to facilitate its interpretation5 the edition of the provision of 
Art. 38 of the Constitutionopened the door for its instance by means of statutory 
provisions6, and thus for numerous interpretation arguments connected prima-
rily with the duration of the human life, its beginning and end. It is assumed, 
however, that the protection of existence refers to the full, complete period of 
human life, to each of its stages and phases7. 

In connection with such an interpretation of human life, it is possible that 
a child may demand compensation for damage suffered before birth, which is 
inseparably connected with the right to life, and also with the possibility of con-
ducting appropriate diagnostics already in the prenatal phase being within the 
scope of the right to health protection8.

THE RELATIONSHIP BETWEEN THE RIGHT  
TO LIFE AND THE RIGHT TO HEALTH PROTECTION  
IN RELATION TO AcONcEIVED cHILD

As already mentioned in the introduction, the Constitution of the Republic of 
Poland provides everyone with the right to life as well as health protection. In 
addition, according to the will of the legislator, children, people with disabilities, 
the elderly, and pregnant women are included in the special protection of public 
authorities9. As J. Haberko points out, despite the fact that it is not clear from the 
literal wording of the provision thatthe protection also includes a conceived child, 
it was the legislator’s goal to provide the care not only of a pregnant woman, 
who as the subject of the law has, e.g. the right to health services, but also of 
the foetus developing in her body10, whose subjectivity is not always obvious, as 
discussed later in the text.

A. Zoll emphasizes that between the provisions of Art. 38 of the Constitution 
guaranteeing the right to life, and Art. 68 para. 1 of the Constitution, there is 
a strong connection, and these principles should be interpreted together11. On 
the other hand, the norm of Art. 38 covers all human beings from conception 
� E. Zielińska, Konstytucyjna ochrona prawa do życia od momentu poczęcia (uwagi krytyczne do projektu zmia-
ny art. 38 Konstytucji), „Państwo i Prawo” 3/2007, p. 5.
5 R. Sztychmiler, Konstytucyjna ochrona życia ludzkiego, „Przegląd Prawa Wyznaniowego” v. 5 (2013), p. 110. 
6 R. Grabowski, Prawo do ochrony życia w polskim prawie konstytucyjnym, Rzeszów 2006, pp. 212-213. 
7 P. Kardas, T. Sroka, W. Wróbel, Państwo prawa i prawo karne. Księga jubileuszowa Profesora Andrzeja Zolla, 
t. III, WKP 2012, LEX no. 156000. 
8 This subject is extremely extensive, therefore only selected aspects will be included for the purposes of this 
study.
9 P. Winczorek, Komentarz do Konstytucji Rzeczypospolitej Polskiej z 2 kwietnia 1997 r., Warszawa 2000, p. 92.
10 Haberko J., Cywilnoprawna ochrona dziecka poczętego, a stosowanie procedur medycznych, Oficyna 2010, 
LEX no. 114901
11 A. Zoll, Problemy służby zdrowia w świetle doświadczeń RPO, Prawo i Medycyna, no. 8, 2000, p. 8. 
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to death12. This stance was also emphasized by the Constitutional Tribunal in  
a ruling of 28 May  199713, which stated that „due to the role of motherhood, the 
constitutional protection of the human life as a value is not undertaken solely 
in the interest of the mother.The foetus and its proper development is an equal 
subject of this protection. This obviously covers the health of the conceived child 
and the prohibition of causing health disorders or foetal injury.”The Tribunal 
also stressed that protection of life at the foetal stage was also ensured in Art. 24 
of the Convention on the Rights of the Child14, where it was decided that States-
Parties recognize the right of the child to the highest possible level of health 
and facilities for the treatment of diseases and health rehabilitation, will seek to 
ensure that no child is deprived of the right to access to this type of health care 
and, in particular, take the necessary steps to provide mothers with proper health 
care before and after the birth of the child.In addition, the legislator, in Art.  
1 and 2 of the Law of 7 January 1993 on family planning, protection of the human 
foetus and conditions for the admissibility of termination of pregnancy15stated 
unequivocally that the right to life is protected, including in the prenatal phase.

In connection with the above, pregnant women have been subject to special 
protection expressed in statutory provisions, which refers to, inter alia, prenatal 
diagnostics. 

Extremely dynamic development of science and technology in recent years 
has led to the expansion of methods used in prenatal diagnostics16. These meth-
ods allow for the diagnostics and possible treatment of defects already at the 
foetal stage of life17. Prenatal tests are part of the widely understood prenatal 
care, and the term refers to all diagnostic procedures aimed at verifying the state 
of health and the degree of foetal development18. The legislator in the Act of 
27 August 2004 on health care services financed from public funds19 explicitly 
indicated that prenatal tests (including those recommended in risk groups and 
in women over 40 years of age) are benefits for maintaining health, preventing 
diseases and their early detection.

In the vast majority of cases, prenatal tests are minimized only for non-in-
vasive diagnostics, however, sometimes in the face of doubts about the state of 
health of a conceived child, they are not sufficient, and therefore there are indica-
tions for invasive prenatal tests (trophoblast villus biopsy, amniocentesis, cordo-

12 Ibidem.
13 Ruling of the Constitutional Tribunal of 28 May 1997, K 26/96, OTK ZU 1997, no. 2 item 19.
14 Convention on the Rights of the Child adopted by the General Assembly of the United Nations on 20 Novem-
ber 1989 (Journal of Laws of 1991 No. 120, item 526).
15 The Act of 7 January 1993 on family planning, protection of the human fetus and conditions for the admissibil-
ity of termination of pregnancy (Journal of Laws 2001, No. 154, item 1792), see Art. 1 and 2.
16 A. Stembalska, A. Nomejko, K. Pesz, Poradnictwo prenatalne – diagnostyka prenatalna inwazyjna, Perinato-
logia , Neonatologia i Ginekologia, vol. 5, book 2, 2012, p. 100. 
17 Ibidem. 
18 K. Więckiewicz, Czy w Polsce istnieje prawo kobiety do badań prenatalnych?, Prawo i Medycyna, 4/2011 (45, 
vol. 13), p. 94. 
19 Act of 27 August 2004 on health care services financed from public funds (Journal of Laws of 2017, item 1938), 
see Art. 27 sec. 1 point 5.
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centesis, foetoscopy20)21. These tests are subject to the risk of complications and 
even loss of pregnancy22. 

Advances in prenatal tests have contributed to the understanding of the foetus 
in terms of a patient who is entitled to certain health services and even treatment 
at the foetal stage23. Despite the fact that the fundamental principle of prenatal 
diagnostics should be the well-being of the mother, as well as the conceived child, 
expressed in the right to the protection of life, health and dignity2�, one cannot 
overlook the fact that diagnostic actions, and thus possible rescue or improve-
ment of the condition of the foetal health cannot take place without specific in-
terference in the mother’s body, which can often be fraught with risk25.

According to Art. 38 of the Code of Medical Ethics26, the doctor is obliged 
to familiarize patients with the possibilities of modern medical genetics, as well 
as diagnostics and pre-birth therapy, while providing the above information, the 
physician is obliged to inform about the risks associated with conducting pre-
birth tests. Additionally, while taking medical action in pregnant women, the 
doctor is simultaneously responsible for the health and life of her child, and his 
duty is to preserve the health and life of the child before birth27. Thus, the Code 
of Medical Ethics obliges the doctor not only to perform appropriate prenatal 
diagnostics, but also to inform parents about the state of health of the foetus28. 
In addition, prenatal care obligations, including information obligations, rest not 
only on the physician, but also on the government and local government admin-
istration bodies. These bodies are obliged to provide pregnant women with medi-
cal, social and legal care, in particular through prenatal care and pregnancy care, 
as well as to ensure free access to information and prenatal testing, especially 
when there is an increased risk or suspicion of a genetic or developmental defect 
of the foetus or an incurable disease threatening the life of the foetus29. 

In the case of prenatal tests in relation to the liability for damage suffered 
before birth pursuant to Art. 4461of the Civil Code,the main emphasis is placed 
on the situations where the doctor did not detect a defect in the fetus during the 
examination, and thus deprived it of the possibility of preventing its development 
20 D.C. Wertz, J.L. Fletcher, K. Berg,  Review of Ethical Issues in Medical Genetics. Report of Consultants to 
WHO, WHO/HGN/ETH/00.4, 2003, p.62.
21 Ibidem, p. 101. 
22 Ibidem. 
23 P. Frączek, M. Jabłońska, J. Pawlikowski, Medyczne, etyczne, prawne i społeczne apeksty badań prenatalnych 
w Polsce, Medycyna Ogólna i Nauki o Zdrowiu, vol. 19, book 2, 2013, p. 103, see E. Syweńki, D. Suchańska,  
D. Dobrowolska,  Płód jako pacjent-rys historyczny, Perinatologia, Neonatologia i Ginekologia. 1(4): 3, 2008,  
s. 14-31; J. Łuczak-Wawrzyniak, J. Skrzypczak, M. Rajewski, Perinatal palliative care – ethical and moral chal-
lenge of xxI century,  Arch. Perinat. Med. 12(2), 2006, p. 41-43.
2� Ibidem, p. 105. 
25 Haberko J., Cywilnoprawna...
26 Code of Medical Ethics dated 2 January 2004 (unified text consolidated text; containing amendments adopted 
on 20 September 2003 by the Extraordinary 7th National Congress of Physicians), http://www.nil.org.pl/__data/as-
sets/pdf_file/0003/4764/Kodeks-Etyki-Lekarskiej.pdf [access: 28.11.2017].
27 Ibidem, Art. 39.
28 P. Frączek, M. Jabłońska, J. Pawlikowski, Medyczne..., p. 105.
29 Law of 7 January 1993 on family planning, protection of the human fetus and conditions of acceptability of 
termination of pregnancy (Journal of Laws of 2001, No. 154, item 1792), see Art. 2.
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or even curing in the prenatal phase, did not satisfy the information obligation in 
relation to the child’s parents about its state of health or did not refer the pregnant 
woman to detailed pre-natal tests (e.g. in fear of a possible abortion30), or even if 
the child has suffered damage as a result of invasive prenatal tests.

DAMAGE SUFFERED BEFORE BIRTH
In the Polish civil law, the basis for pursuing claims for prenatal damage (the 

so calledprenatal injuries) is Art. 4461 of the Law of 23 April 1964 of the Civil 
Code (further referred to as CC)31, in which the legislator grants the born child 
the opportunity to demand compensation for damage suffered even before it was 
born32. Admittedly, this provision refers directly to a child that is already born, 
but it is also a guideline to the protection of the life and health of the conceived 
child33. 

The problem of liability for prenatal injuries is often erroneously connected 
with the so calledwrongful life (bad life), wrong ful birth (bad birth), or even-
wrongful conception (unexpected conception, bad conception)3�. 

WRONGFUL CONCEPTION, WRONGFUL BIRTH AND 
WRONGFUL LIFE

Wrongful lifeis a very controversial issue35. It is often explained as an “unlaw-
ful cause of life”36. It covers claims for damages to a child that was born with 
physical or mental defects37. This is an action against a doctor or hospital, which 
is a consequence of incorrectly provided preconception or prenatal advice, which 
closed the parents of the child the way to decide on actions aimed at preventing 
the conception and birth of a child38. At the same time, the birth of such a child, 
and thus its existence with disability, is the cause of its pain and suffering, re-
quiring compensation, and he thinks that it would be better if such a person was 
not born at all39. In the event of wrongful life the claim may be addressed even 
against the child’s mother40.
30 J. Łuczak – Wawrzyniak, Diagnostyka prenatalna – analiza celu badania z perspektywy lekarza, matki/
rodziców, płodu/dziecka, Perinatologia, Neonatologia i Ginekologia, vol. 6, book. 1, 2013, p. 8.
31 Law of 23 April 1964 of the Civil Code, Journal of Laws 2017, item 1132. 
32 J. Haberko, Wyrządzenie szkody prenatalnej w kontekście zdolności prawnej dziecka poczętego [in:] Czyny 
niedozwolone w prawie polskim i prawie porównawczym, Materiały IV Ogólnopolskiego Zjazdu Cywilistów, pod 
red. M. Nesterowicza, Warszawa 2012, p. 163. 
33 Ibidem. 
3� T. Justyński, Poczęcie i urodzenie się dziecka jako źródło odpowiedzialności cywilnej, Zakamycze 2013, LEX 
no. 40218. 
35 W. Sitek, Zadośćuczynienie w sprawach wrongful life w świetle prawa polskiego, „Państwo i Prawo” 8/2010, 
p. 96. 
36 T. Justyński, Poczęcie..., p. 3.
37 M. Bilecka, Proces o „złe urodzenie” (Uwagi do wyroków Sądu Okręgowego w Łomży oraz Sądu Apelacyj-
nego w Białymstoku), „Prawo i Medycyna” no. 3/2005,p. 42.
38 M. Soniewiecka, Regulacje prawne wobec rozwoju nowoczesnych technik kontroli prokreacji: analiza roszcze-
nia wrongful life, „Diametros” no. 19 (marzec 2009): 137 – 159, p. 137.
39 W. Sitek, Zadośćuczynienie w sprawach wrongful life w świetle prawa polskiego, „Państwo i Prawo” 8/2010, p. 96.
40 Quoted following M. Soniewiecka, Regulacje..., p. 140 (M. Shaw, Conditional Prospective Rights of the Fetus, 
5 J. Legal Med. 63, 111 (1984), after: Botkin [2002] p. 272).
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The termswrong ful conception (wrongful conception actions, wrongful preg-
nancy actions41) and wrongful birth (wrongful birth action42) cover situations, in 
which a woman and a man (parents) did not want the conception of the baby at 
all, or they did not want to give birth to a handicapped child, which occurred 
as a result of culpable action of a doctor�3. In the case of wrongful birtht he ba-
sis for claim is the same as in the case of wrongfullife, however, the parents of  
a handicapped child are entitled to it and it is directed at the doctor or medical 
staff in relation to depriving the parents of the possibility of taking a decision on 
abortion in a situation when it was possible to detect or predict a serious damage 
to the foetus��. However, when it comes to the wrongful conception claim,the 
parents of a child are entitled to it, and the range of subjects against whom it 
is madeis exactly the same as in the case ofwrongful birth (most frequently 
the defendant is the hospital, another person from the medical staff or even  
a pharmacist), but with the difference that it is based on the conception of  
a healthy but unwanted child45 (it would not have been possible to conceive  
a child without the defendant’s wrongdoing)46. Thus, the issues related to wrong-
ful conception are usually connected with unsuccessful sterilization, incorrectly 
performed abortion or improper contraception, while the birth of a child with  
a defect is not a fundamental premise of making a claim47.

LIABILITY FOR PRENATAL DAMAGE  
(THE SO CALLED PRENATAL INJURIES)

In the case of the liability for prenatal damage pursuant to Art. 4461of the 
Civil Code, the legislator assumed the concept, according to whicheven before 
the man comes into the world, it is possible to cause damage resulting from the 
actions of certain people48. This provision was introduced into the Civil Code by 
Art. 6 point 2 of the Law of 7 January 1993 on family planning, protection of the 
human foetus and conditions for the admissibility of termination of pregnancy49, 
but, its wording was clarified through Art. 2 of the Law of 4 December 1996 
amending the law on family planning, protection of the human foetus and condi-
tions of acceptability of termination of pregnancy50 by adding the objection that 
the child can not pursue these claims against the mother, which then was deleted 
41 Określenia te zostały użyte w orzeczeniach w sprawach: Coleman v. Garisson (327 Atlantic Report 2d. 757, 
Delaware 1974) and Bushman v. Burns Clinic Medical Center (268 Northwestern Report 2d. 683, Michigan 1978),  
T. Justyński, Poczęcie..., p. 20.
�2 T. Justyński, Poczęcie...., p. 20. 
�3 Ibidem, pp. 15-21, 23.
�� M. Soniewiecka, Regulacje..., p. 138 (ref. e.g. the lack of prenatal tests in the case when they are indicated).
45 Ibidem (refers e.g. improperly performer abortion).
46 T. Justyński, Glosa do wyroku Sądu Apelacyjnego w Białymstoku, I Wydział Cywilny z dnia 4 lipca 2008 r.,  
I AcA 278/08, „Prawo i Medycyna” 2009, no. 4 (37, vol. 11), p. 131.
47 Ibidem, p. 21.
48 J. Haberko, Wyrządzenie..., p. 163. 
49 Law of 7 January 1993 on family planning,protection of the human fetus and conditions of admissibility of 
termination of pregnancy, Journal of Laws 1993, No. 17, item 78.
50 The Law of 4 December 1996 amending the act on family planning, protection of the human fetus and the 
conditions for the admissibility of termination of pregnancy, Journal of Laws 1996, No. 139, item 646. 
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from the abovementioned provision as a result of the ruling of the Constitutional 
Tribunal51.

The conviction that the child could lodge claims for damage suffered during 
the prenatal life functioned in the legal thought long before the amendment of the 
Civil Code in the scope of the provision of Art. 4461 of the Civil Code. Already 
in 1965, the Supreme Court52 considering a case involving a child who was born 
with the cleft lip, upper jaw and palate due to an improperly performed abortion 
(the doctor incorrectly did not recognize the multiple pregnancy, as a result of 
which he removed only one foetus while damaging the other) stated that the child 
had the right to pursue claims for damages in connection with the bodily injury 
or health disorder, even if the act causing the damage occurred before birth and 
referred directly to the child’s pregnant mother.

The legislator therefore extended the legal protection of the conceived child, 
which together with the regulations contained in other provisions of the Civil 
Code, as well as the Family and Guardianship Code53 creates a compact system 
of the child’s unique legal situation54. 

THE ESSENCE OF PRENATAL DAMAGE AND THE PRINCIPLE OF 
LIABILITY

The type of damage sustained by a child in the prenatal stage is not strictly 
defined55. As  T. Justyński indicates, this damage is narrowly understood as an 
injury to healthof the nasciturusdone by the doctor, medical personnel or other 
subject56, and may be connected with, among others,not starting the treatment, 
taking the wrong treatment, making the wrong diagnosis, performing the proce-
dure in a way that is incompatible with the principles of art and the level of medi-
cal knowledge, or even using the wrong treatment with pharmacological agents57. 
These actions may have a negative effect in the form of a bodily injury or harm 
related to the health of the child, both in the pre-natal phase and after the birth of 
the child, if it is born live58. 

Prenatal damage often refers to circumstances occurring during pregnancy, 
both in the form of actions and omissions (e.g. mother’s refusal to undergo treat-
51 Announcement of the President of the Constitutional Tribunal of 18 December 1997 on the loss of binding 
force Art. 1 point 2, Art. 1 point 5, Art. 2 point 2, Art. 3 point 1 and Art. 3 point 4 of the Law on amending the law 
on family planning, protection of the human fetus and conditions of admissibility of termination of pregnancy and 
on amending some other laws, Journal of Laws 1997, No. 157, item 1040.
52 Judgement of the Supreme Court of 8 January 1965, II CR 2/65, OSPiKA 1967, book 9, item 220 with  glossby 
A. Szpunar.
53 Law of 25 February 1964 Family and Guardianship Code, Journal of Laws 2017, item 682. 
54 J. Haberko, Komentarz do art. 4461 Kodeksu cywilnego [in:] Kodeks cywilny. Tom I. Komentarz Art. 1-44911, 
pod red. M. Gutowskiego, Warszawa 2016, p. 1861. 
55 T. Justyński, Poczęcie...., 
56 Ibidem.
57 K. Michałowska, Artykuł 4461 k.c. jako podstawa dochodzenia roszczeń z tytułu szeroko rozumianych szkód 
prenatalnych powstałych w wyniku działań medycznych [in:] Rozprawy prawnicze. Księga pamiątkowa Profesora 
Maksymiliana Pazdana, edited by L. Ogiegło, W. Popiołka, M. Szpunara, Kraków 2005, p. 1190. 
58 Ibidem, s. 1182, L. K. Paprzycki, Granice prawnokarnej ochrony zycia i zdrowia człowieka na tle orzecznictwa 
Sądu Najwyższego w latach 2006-2010, „Medyczna Wokanda” 2010, no. 2, pp. 5-13. 
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ment during pregnancy, foetal alcohol syndrome FAS59,or neonatal abstinence 
syndrome NAS, infecting the pregnant woman with an infectious disease or 
other disease  causing the foetal defect, transfusion of incorrect blood group or 
mechanical injury60, and sometimes even non-detection of a defect that could be 
cured in the prenatal stage or shortly after birth). It has to be stressed, however, 
that Art. 4461 of the Civil Code does not cover the treatment of a pregnant woman, 
whose side effect is a negative impact on the foetus61. This concept is based on 
the assumption that the mother’s interests in comparison with the interests of the 
conceived child cannot be treated in a worse way, and the mother’s withdrawal 
from treatment in the event of a threat to her life or health under the sanction of 
the liability for damages is unacceptable62. 

The provision of Art. 4461 of the CC is the basis of the liability for all dam-
ages, and therefore both property and non-property (on property and person)63. 

Due to the fact that the Polish civil law system accepts pluralism of liability 
principles, it can be based on the principle of guilt, risk and equity, and both in-
tentional and unintentional guilt can be attributed to the entity causing prenatal 
damage64.

Prenatal damage may be direct as well as indirect65. Direct damage takes 
place when the action or behaviour of the entity causing it will have a direct 
effect in the conceived child66. As J. Haberko points out, an example of direct 
damage can be an aamniocentesis procedure faultily carried out on a conceived 
child67. In turn, the indirect damage covers cases of action or omission in rela-
tion to a pregnant woman (e.g. administration of drugs with embryo or foetus 
toxic effects)68, as well as the damage suffered by the child in connection with 
the death of the father, if it occurred during the pregnancy, where this attitude is 
the basis for diverging opinions in the doctrine as to the basis of the liability for 
damages69.
59 J. Haberko, Komentarz..., p. 1862. 
60 These injuries are primarily indicated in the foreign  case-laws, compare A. Heldrich, Der Deliktschutz des 
Ungeborenen, JZ 1965, no. 19, p. 593 and following; R. Schmidt, Der Schutz der Leibesfrucht gegen unerlaubte 
Handlung, JZ 1952, no. 8, p. 167; G. Gaisbauer, Die “programmierte Geburt” aushaftungsrechtlicher Sicht, VersR 
1994, book 22, p. 904; W. Kapp, Der Fötusals Patient?, MedR 1986, book 5, p. 275 and following.
61 E. Łętowska, Przyczynienie się małoletniego do wyrządzenia szkody, NP 1965/2 p.130 and following 7 LEX 
No. 6291, J. Mazurkiewicz, Komu wolno szkodzić bezkarnie. Nasciturus. Cywilnoprawna podmiotowość dziecka 
poczętego, „Rzeczpospolita” 1997, no. 122.
62 J. Haberko, Komentarz..., p. 1865. 
63 A. Olejniczak, Komentarz do art. 4461 Kodeksu cywilnego [in:] Kodeks cywilny. Tom III. Zobowiązania. Częśc 
ogólna, pod red. A. Kidyby, Warszawa 2014, p. 581., A. Cisek, W. Dubis, Komentarz do art. 4461 Kodeksu cywil-
nego [in:] Kodeks cywilny. Komentarz, edited by  E. Gniewko, P. Machnikowski, Warszawa 2017, p. 950. 
64 J. Haberko, Komentarz..., p. 1862. 
65 J. Haberko, Komentarz..., p. 1862.
66 Ibidem. 
67 Ibidem. 
68 J. Heberko, Cywilnoprawna ochrona dziecka poczętego, a stosowanie procedur medycznych, Oficyna 2010, 
LEX no. 114901.
69 J. Haberko, Komentarz..., p. 1862; The basis of liability is assumed to be the broader interpretation of the provi-
sion of Article 446 § 2 of the Civil Codeor Art. 4461of the Civil Code, M. Safjan, Komentarz do art. 4461 Kodeksu 
cywilnego [in]: Kodeks Cywilny. Tom I. Komentarz. Art. 1-44910, edited by K. Pietrzykowski, vol. I, Warszawa 
2015, p.1518-1519; Z. Radwański, A. Olejniczak, Zobowiązania..., p. 272; A. Szpunar, Odszkodowanie za szkodę 
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CONSEQUENTIAL DAMAGE, PRECONCEPTION DAMAGES 
(PRECONCEPTION INJURIES)

A debatable issue under the responsibility for prenatal damage is the so-called 
consequential damages, also called preconception damages (preconception in-
juries)70. Preconception damages differ from prenatal injuries above all on the 
moment when a causative event occurs.

The question then arises – whether on the basis of Art. 4461 of the Civil Code, 
there is a possibility of making a claim in the case when the action causing the 
damage took place before the conception of the child, however, the effects of 
these actions have already had effect after fertilization71. The effects of specific 
actions, such as the abuse of narcotic drugs, drugs, alcohol, dangerous sexual 
behaviours leading, among others, to venereal infections, or the lack of periodic 
health control of potential parents could become visible even during pregnancy 
and even after the birth of the child72. As J. Haberko points out, it is possible to 
qualify also future parents’ use of methods of medically assisted procreation-
within this category of activities73. 

On the basis of the outlined issues, it is worth quoting the ruling from 1952 
issued by the German Supreme Court74. On the basis of the factual situation in 
which the child’s mother had been infected with a sexually transmitted disease 
for several years before its conception, in this case with syphilis, the court ac-
cepted the physician’s liability for damages for the child born with signs of con-
genital syphilis75. 

As A. Cisek and W. Dubis point out in Polish law, a literal interpretation of 
the provision of Art. 4461 of the Civil Code does not support the possibility of 
adopting the aforementioned concept, nevertheless, teleological considerations 
may be a support for this position76. 

In turn, T. Justyński is of the opinion that not all cases of damage caused before 
conception may be connected with causing damage to a conceived but unborn baby 
(nasciturus)77, however, although not always pre-conception events result in dam-
age after conception78 legal protection should be granted also in this situation. 

majątkową: szkoda na mieniu i na osobie, Bydgoszcz 1998, p. 193; A. Rzetecka – Gil, Komentarz do art.4461 k.c 
[in]: Kodeks cywilny. Komentarz. Zobowiązania – część ogólna, edited by A. Rzetecka – Gil; Teza 4, Lex/el. 2011, 
no.15975; see Resolution of the Full Composition of the Supreme Court of 30 November 1987, III PZP 36/87, 
OSNCP 1988, No. 2-3, item 23; Judgement of the Supreme Court of  4 April 1966, II PR 139/66, OSNCP 1966, 
No. 9, item 158, Justification of the judgement of the Supreme Court of 11 January 1967, I PR 510/66, OSNCP 
1967, No. 7-8, item 141. 
70 T. Justyński, Poczęcie ..., M. Nesterowicz, Prawo medyczne, Toruń 2001, p. 175; M. Safjan, Prawo wobec 
ingerencji w naturę ludzkiej prokreacji, Warszawa 1990, p. 174 and following.
71 A. Cisek, W. Dubis, Komentarz..., p. 950.
72 J. Haberko, Komentarz..., p. 1862;  S. Stieglitz, Die wrongful birth und wrongful life Problematik im deutschen 
Delikts-recht, München 1989, p. 170.
73 Ibidem. 
74 Ruling of the German Supreme Court (Bundesgerichtschof) of 20 December 1952, BGHZ, vol. 8, p. 243. 
75 Ibidem. 
76 A. Cisek, W. Dubis, Komentarz..., p. 950.
77 T. Justyński, Poczęcie...
78 W. Selb, Schädigung des Menschen vor Geburt – ein Problem der Rechtsfähigkeit?, AcP 1966, vol. 166, pp. 79-80.
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THE LEGAL SITUATION OF THE NASCITURUS
According to Art. 8 of the Civil Code,  man acquires the legal capacity at the 

moment of birth. The legal capacity of every human being results from inalien-
able and inherent dignity, it is an expression of equality of everyone before the 
law and its adaptation to the needs and possibilities of man, in accordance with 
the principles of humanism79. In connection with the above, according to the 
literal interpretation, a child conceived but not born yet has no legal capacity, but 
this issue is the subject of discussion in civilian doctrine80. 

In Art. 6 of general civil law regulations from 195081 the legislator introduced 
a legal definition of legal capacity, defining it as rights and obligations in the 
field of the civil law, which every person has from birth, with the proviso that 
sex, race, nationality, religion or social origin do not affect the legal capacity. 
This provision became the basis for the Supreme Court, which in the resolu-
tion containing guidelines for justice and judicial practice indicated that in the 
proceedings pertaining to the establishment of paternity, it is not permissible to 
issue judgments in that respect from the conception of the child until its birth, 
because the child does not have legal capacity and hence cannot be a party to the 
trial82. Thus, the unborn child does not exist as a subject of rights and duties83. 
The views of the Supreme Court were approved by the representatives of the 
doctrine, stressing that the nasciturus is only a “carrier of the legally protected 
rights and interests of an individual”, and the only protection that can be granted 
to him is indirect protection expressed through “prenatal interests of an indi-
vidual”84. Nevertheless, a part of the provisions of the Civil Code indicated the 
possibility of treating a conceived child as an entitlement subject (e.g. Article 927 
§ 2 of the Civil Code)85. It was also claimed that in order to grant protection to 
the nasciturus, its legal capacity was derived in a non-natural way86. Part of the 
doctrine, in turn, advocated granting the conceived but unborn child conditional 
legal capacity87. 

In the Law of 7 January 1993 on family planning, protection of the human 
foetus and conditions of acceptability of termination of pregnancy88the legisla-
79 Z. Radwański, Prawo cywilne – częśc ogólna, Warszawa 2003, p. 148-151; A. Klein, Zdolnośc prawna, 
zdolnośc do czynności prawnych i inne zdolności a klasyfikacja zdarzeń prawnych, SC 1969, vol. XIII-XIV,  
p. 163; R. Majda, Komentarz do art. 8 Kodeksu cywilnego [in:] Kodeks cywilny. Częśc ogólna. Komentarz, edited 
by M. Pyziak – Szafnicka, Warszawa 2009, LEX no. 35. 
80 J. Haberko, Wyrządzenie..., p. 164. 
81 The Act of 18 July 1950 General Provisions of Civil Law (Journal of Laws 1950, No. 34, item 311).
82 Resolution of the entire Civil Chamber of the Supreme Court of 6 December 1952 containing guidelines for the 
administration of justice and judicial practice, OSN 1953, No. 2, item 31.
83 Ibidem. 
84 J. Gwiazdomski, Pochodzenie dziecka od męża matki, Studia Cywilistyczne, Warszawa 1977, vol. XXVIII, p. 20.
85 W. Bendza, Zdolnośc prawna nasciturusa – ze szczególnym uwzględnieniem kwestii odszkodowawczych, 
Przegląd Legislacyjny No. 3 (97)/2016, p. 29. 
86 T. Smyczyński, Pojęcie i status prawny dziecka poczętego, Studia Prawnize 1989, book 4, p. 21. 
87 J. Witecki, Osoby i ich zdolnośc do czynności prawnych, Przegląd Notarialny, 1950, book 11-12, p. 393-394; 
A. Wolter, Prawo cywilne. Częśc ogólna, Warszawa 1955, p. 96, 138-139; S. Grzybowski, System prawa cywil-
nego. Częśc ogólna, Warszawa 1974, p. 306-308. 
88 Law of 7 January 1993 on family planning, protection of the human fetus and conditions for the admissibility 
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tor decided to add to Art. 8 of the Civil Code § 2, in which he determined that 
„the legal capacity also has a conceived child; however, he obtains rights and 
property obligations on the condition that it is born alive”. On the other hand, in 
accordance with the Regulation of the Minister of Health of 9 November 2015 
on the types, scope and patterns of medical documentation and the manner of its 
processing89, live birth is defined as the total expulsion or extraction of the new-
born from the mother’s system, regardless of the duration of pregnancy, which 
after such expulsion or extraction breathes or shows any other signs of life, such 
as the heart function, umbilical pulsation or pronounced contractions of volun-
tary muscles, regardless of whether the umbilical cord was cut or the placenta 
was separated.

In the current legal status, the legal subjectivity of a person is understood as 
the ability to be a subject of rights and obligations, in addition it is supplemented 
and updated by legal capacity90. Despite this, divergent views on the legal capac-
ity with regard to the nasciturus are also currently being voiced.Some authors 
believe that with reference to the clear content of Art. 8 of the Civil Code, the 
conceived child is not entitled to legal capacity91, and the criterion for obtaining 
it is the birth of a live child. On the other hand, the nasciturus conditional legal 
capacity theory would be right only if Art. 8 § 2 of the Civil Code was still in 
force92. On the other hand, the authors who favour the award of conditional legal 
capacity to the nasciturus emphasize that until the conceived child is born alive, 
the effects of legal events are suspended in relation to it.93. 

Z. Radwański believes that Art. 8 of the Civil Code indicating that acquiring 
of the  legal capacity only at the time of the birth of a man is outdated, inade-
quate, and hence – has become obsolete94. In addition, B. Kaczmarek emphasizes 
that there is a category of rights that belong to the nasciturus from the moment of 
conception and they are not dependent on the fulfilment of any additional condi-
tions, including live birth95. 

The issue of nasciturus’ powers was also the subject of case-law. As an exam-
ple, you can indicate the Supreme Court’s ruling from 197196, in which the Court 
stated that there is no reason to differentiate the legal situation of a conceived child, 
but the unborn and a child that was already born, because the legislator’s will was 
of termination of pregnancy (Journal of Laws 1993, No. 17, item 78, as amended) – Art. 6 point 1 letter b. In 1996, 
the Law of 30 August 1996 amending the law on family planning, protection of the human fetus and conditions for 
the admissibility of termination of pregnancy and amending certain laws (Journal of Laws of 1996, No. 139, item 
646) returned to the previous wording Art. 8 of the Civil Code.
89 Regulation of the Minister of Health of 9 November 2015 on the types, scope and examples of medical docu-
mentation and the manner of its processing (Journal of Laws 2015, item 2069).
90 Ibidem, p. 165; W. Lang, W sprawie prawnego statusu nasciturusa, Państwo i Prawo, 1983, book 6, p. 107.
91 T. Smyczyński, Nasciturus jako podmiot roszczeń odszkodowawczych, Prawo Asekuracyjne 1995, no. 3, p. 15.
92 S. Dmowski, R. Trzaskowski [in:] Kodeks cywilny. Komentarz. Częśc ogólna, vol. I, edited by J. Gudowski, 
Warszawa 2014, p. 93-94. 
93 M. Pazdan [in:] Kodeks cywilny. Komentarz, vol. I, Warszawa 2015, p. 80.
94 Z. Radwański, Zielona Księga. Optymalna wizja Kodeksu Cywilnego w Rzeczypospolitej Polskiej, edited by  
Z. Radwański, Warszawa 2006, p. 38. 
95 B. Kaczmarek, Prawa..., p. 128. 
96 Judgment of the Supreme Court of 7 October 1971, Ref. act III CRN 255/71, TSO 1972, No. 9, pp. 411-413.
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to guarantee the rights of the nasciturus, not the resolution of its legal capacity. 
However, in 1996 (at a time when Article 8 (2) of the Civil Code was in force) the 
Supreme Court97 decided that the person subject to repression in the Nazi concen-
tration camps was also a conceived child, provided that he was born alive. 

As a result of grantinga subject the attribute of a person, the essential is-
sue becomes the indication of what activities are allowed and prohibited in rela-
tion to it98, whereas it should be emphasized that as indicated by, among others,  
A. Zoll or L. Bosek life protection also covers the period of the human foetal 
life99. However, even the views of the doctrine as to the determination of the 
nasciturus itself are not compatible. According to one view the nasciturus is a 
child from the time of fertilization of the woman’s egg100, this position coincides 
with the obligatory protection of the rights of the fertilized egg cell and the rights 
of the child, due to the fact that in recent times thanks to the progress of among 
others medicine or biotechnology, the moment of fertilization (extracorporeal) 
can be distanced in time even by several months or years, from the implantation 
of the embryo101. Other authors indicate that the nasciturus begins its existence 
at the moment when the implanted egg begins to grow in the mother’s body (the 
place where the embryo is formed does not matter)102, this view, however, does 
not reject the concept of embryo protection in the preimplantation phase103. In the 
opinion of J. Haberko, if the legal protection of a conceived child in the absence 
of consent for causing damage to the nasciturus was separated from its legal ca-
pacity, there would be a situation in which it is uncertain whether the child could 
ever use the legal capacity granted in the future104. Assuming that the legislator, 
while admitting the legal capacity of a conceived child under the condition of it 
being born live, in spite of everything, it is not tantamount to protecting the life 
and health of the conceived child105. In its ruling from 1997, the Constitutional 
Tribunal stated that it is necessary to extend the existing scope of the legal ca-

97 Judgment of the Supreme Court of 29 May 1996, reference number act III ARN 96/95, OSNP 1996, No. 24, 
item 366, the verdict was issued in connection with the Act of 24 January 1991 on combatants and certain persons 
who were victims of war and post-war repression (Journal of Laws of 1991, No. 17, item 75, as amended). See. 
Judgment of the Supreme Administrative Court of 19 August 2004, Ref. OSK 135/04, ONSAiWSA 2005, item 
1, item 15; Judgment of the Supreme Administrative Court of 28 November 1985, Ref. III SA 1183/85, LEX No. 
23148.
98 R. Tokarczyk, Prawa narodzin, życia i śmierci, Kraków 2005, p, 205; B. Kaczmarek, Prawa dziecka poczętego 
i ich ochrona w Polsce, edited by B. Banaszaka, Przegląd Prawa i Adminisracji 2005, vol. LXIX, p. 126.
99 A. Zoll, Opinia prawna w sprawie konstrukcji prawnej i skutków projektu zmiany art. 30 i 38 Konstytucji RP, [in:] 
Konstytucyjna formuła ochrony życia, Druk Sejmowy no. 993, Warszawa 2007, p. 104; L. Bosek, Roszczenia wrong-
ful life i wrongful birth w świetle standardów konstytucyjnych i europejskich, Przegląd Sądowy 2008, no. 1, p. 40. 
100 P. Księżak [in:] Kodeks cywilny. Komentarz, vol. I, edited by K. Osajdy, Warszawa 2013, p. 339. 
101 J. Haberko, Status cywilnoprawny ludzkiego embrionu w fazie przedimplantacyjnej, Przegląd Sądowy 2008, 
no. 10, p. 26 and following. 
102 M. Pazdan [in:] Kodeks..., p. 80. 
103 L. Bosek, Ochrona embrionów w prawie międzynarodowym i europejskim, Ruch Prawniczy, Ekonomiczny  
i Socjologiczny, 2007, book 3, p. 12-23; O. Nawrot, Istota ludzka czy osoba? Status nasciturusa na gruncie Europe-
jskiej Konwencji Bioetycznej, Prawo i Medycyna, 2004, no. 1, p. 86-99; J. Haberko, Cywilnoprawna..., p. 95-108. 
104 J. Haberko, Wyrządzenie..., p. 167. 
105 R. Zdybel, Nasciturus a aborcja. Problemy prawne czy etyczno – moralne. Prawna ochrona na gruncie art.. 
927 § 2 k.c. i 148 § 3 k.k., Przegląd Sądowy 2008, no. 7-8, p. 36-58. 
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pacity of a child conceived to all situations in which it may be an entity106. Then 
it seems reasonable to ask whether there is a possibility of gradation of legal ca-
pacity, and what is the difference between the scope of the legal capacity of the 
nasciturus and the legal capacity of the born child? 

In connection with such far-reaching doubts, in 2008 the Civil Law Codifi-
cation Commission107proposed adding to the Civil Code a provision that would 
determine the rights of the nasciturus. According to the Commission’s concept, a 
child conceived would be considered already born when it is beneficial for it, but 
it would acquire property rights if it was born alive108, which would be a real ap-
plication of the rule nasciturus pro iam nato habetur, quotiens de commodis eius 
agitur109. In the justification of the project, the Commission indicated that „It can 
be expected that the construction will allow, among others, to solve problems re-
lated to the child’s recognition before birth. It is also about prenatal therapy and 
the need to clearly regulate the situation of a child conceived as a patient, which 
is also important for the situation of a doctor and medical facilities providing 
medical services to such a child”110. In addition, the moment of the child’s birth 
was not determined, leaving the issue to these separate provisions because of the 
medical background111. 

Regardless of the concept of the legal capacity relating to the nasciturus, it 
should be emphasized that the protection afforded to him is derived, among oth-
ers, from the right to life and health protection guaranteed in the Constitution of 
the Republic of Poland112, and the right to the biological development113, and the 
very existence of this legal subjectivity is not currently treated with the sine qua 
non of the liability for damages114, whereas in the case of prenatal damage, the 
emphasis is placed on the causative event and the causal relationship.

cONcLUSION
Responsibility for prenatal damage plays an important role in the protection 

of the rights of a conceived child that in the future, after being born, will be 
106 Judgment of the Constitutional Tribunal of 28 May 1997, K 26/96, OTK ZU 1997, No. 2, item 19.
107 Regulation of the Council of Ministers of 22 April 2002 on the creation, organization and mode of operation of 
the Civil Law Codification Commission (Journal of Laws of 2002, No. 55, item 476, as amended).
108 Civil Law Codification Commission operating at the Ministry of Justice, First Book of the Civil Code. Project 
with justification, Warszawa 2008, https://bip.ms.gov.pl/Data/Files/_public/kkpc/projekty-na-stronie-ms/ksiega_
pierwsz_kodeksu_cywilnego-2008.rtf, zob. art. 9  [access: 28.11.2017]. 
109 T. Sokołowski, Sytuacja prawna nasciturusa w art. 9 projektu kodeksu cywilnego, Ruch Prawniczy, Ekonom-
iczny i Socjologiczny, 2009, book 2, p. 191 and following.
110 Civil Law Codification Commission operating at the Ministry of Justice, First Book of the Civil Code. Project 
with justification, Warszawa 2008, https://bip.ms.gov.pl/Data/Files/_public/kkpc/projekty-na-stronie-ms/ksiega_
pierwsz_kodeksu_cywilnego-2008.rtf, see Art. 9  [access: 28.11.2017].
111 Civil Law Codification Commission operating at the Ministry of Justice, First Book of the Civil Code. Project 
with justification, Warszawa 2008, https://bip.ms.gov.pl/Data/Files/_public/kkpc/projekty-na-stronie-ms/ksiega_
pierwsz_kodeksu_cywilnego-2008.rtf, zob. art. 9  [access: 28.11.2017].
112 J. Haberko, Wyrządzenie..., p. 171.
113 S. Chrempiński, Czy dziecko poczęte powinno być uznane za podmiot prawa, Nowe Prawo, 1958, no. 2, p. 87 
and following
114 T. Justyński, Poczęcie...
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provided with the opportunity to claim its rights in the form of a claim to repair 
the damage suffered during the prenatal period.However, although seemingly, 
the editions of the provision of Art. 4461 of the Civil Code is clear, its wording 
arouses doubts, even in the range of the moment of child’s birth,the legal capacity 
of the conceived child, and even whether the child could make a possible claim 
against its mother, which is characterised by some of the representatives of the 
doctrine as the abuse of the legal right. 

In connection with the above, it should be emphasized that an extremely im-
portant, and as already mentioned, a controversial issue is the indication of the 
moment from which life starts and, hence, when the legal protection of life be-
gins.However, this issue, for moral or ethical reasons, is almost impossible to 
determine in an exact way, while setting a clear boundary. In addition, it seems 
reasonable to clarify the provision of Art. 4461 of the Civil Code through simul-
taneous indication that the child might claim preconception damages. Perhaps it 
would be worthwhile to lean again on the content of Art. 8 of the Civil Code and 
its updating, so that the legal protection of the child, including the child who has 
not yet been born, was as wide as possible and included the nasciturus without 
having to meet the condition of live birth.

It would also seem reasonable to accept the child’s mother’s liability for dam-
ages, and thus for the born child to make a claim against a woman who gave 
birth to it when the mother would be the party doing the harm, e.g. by avoiding 
the required tests during the pregnancy, drinking alcohol, taking drugs, or other 
intoxicants, or simply neglecting her body, which will give birth to a child.

Moreover, in relations to the issue of liability for prenatal damage, the dif-
ference between the institution from Art. 4461 and the claims due to wrongful 
conception, wrongful birth and wrongful life should be emphasized. 

However, a legal analysis of prenatal damage allows us to accept the thesis 
that the human life and health, even before its birth, are subject to special protec-
tion from the legislator, but this protection should be clarified.
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summary: This article describes the issue of responsibility for injury suffered before 
the birth of a child in the context of the protection rights of conceived children.The right 
to life, as well as the right to health in relation to the child in the prenatal phase, and 
the right to prenatal tests done in the mother were indicated. The text shows the funda-
mental differences between the often misunderstood claims of wrongful birth, wrongful 
birth and wrongful life, with responsibility for prenatal injuries under Rule 446 Civil 
Code. The main issues related to the legal issue of the nascituruswere also highlighted.

Key words: prenatal injuries, prenatal tests, nasciturus, legal capacity, liability for dam-
age, wrongful conception, wrongful birth, wrongful life.

ODPOWIEDZIALNOŚC ZA SZKODY DOZNANE PRZED 
URODZENIEM W KONTEKŚCIE OCHRONY  

PRAW DZIECKA POCZĘTEGO
streszczenie: Niniejszy tekst podejmuje tematykę związaną z odpowiedzialnością za szko-
dy doznane przed urodzeniem się dziecka w kontekście ochrony praw dziecka poczętego. 
Zostały wskazane podstawy prawa do życia, a także prawa do ochrony zdrowia w odniesie-
niu do dziecka w fazie prenatalnej, a także do prawa poddania się badaniom prenatalnym 
przez matkę. W tekście omówiono również podstawowe różnice pomiędzy często błędnie 
utożsamianymi rozszczeniami z tytułu wrongfulconception, wrongfulbirth i wrongful life 
z odpowiedzialnością za szkody prenatalne na podstawie art. 4461 Kodeksu cywilnego. 
Wskazano również na główne problemy związane z kwestią zdolności prawnej nasciturusa.

słowa kluczowe: szkody prenatalne, odpowiedzialność odszkodowawcza, badania prena-
talne, nasciturus, zdolnośc prawna, wrongful conception, wrongful birth, wrongful life. 
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EMPLOYMENT SECURITY UNDER POLISH LAW 
– CONSIDERATIONS BASED ON THE CONCEPT  

OF PRECARIAT BY G. STANDING 

INTRODUCTION – CHARACTERISTICS OF THE NOTION 
OF PRECARIAT

The aim of this study is to present one of the theses on which the concept of 
G. Standing’s precariat is based under Polish legal regulations. The concept of 
precariat has a sociological basis laid out, inter alia, in the work entitled: “The 
Precariat: The New Dangerous Class”1. The precariat, according to the afore-
mentioned author, is a social group deprived of 7 kinds of social security, which 
were postulates of the industrial class. Thesesecurity forms include:

1. Employment security is the protection of the stability of the employment re-
lationship, the protection against dismissal and the guarantee of compliance 
with the provisions constituting the basis for termination of employment rela-
tions.

2. Security at the level of state protection guarantees is a manifestation of gov-
ernment assurances in the area of conducting “full employment policy”.

∗ The author is a PhD student at the Department of Labor Law and Social Policy at the Faculty of Law and Ad-
ministration of the JagiellonianUniversity. 
1 In this study the author uses the translation of Krzysztof Czarnecki.
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3. Job security, or the ability and opportunity to retain a niche in employment 
plus the reduction in lowering the value of skills, as well as the possibility of 
social advancement in terms of status and income.

4. Work security consisting in protection against accidents and illnesses at work 
through occupational safety and health regulations, working time regulations 
and holiday regulations. These are regulations that protect life and health, both 
mental and physical in the workplace.

5. Income security ensuring an adequate and stable income, it is protected 
through, for example, mechanisms of minimum wage, wage indexation, and 
universal social security law. These provisions are regulations ensuring free-
dom from social exclusion.

6. Skill reproduction security consists in the opportunity to gain skills through 
apprenticeships, employment training and so on, as well as opportunity to 
make useof competencies. These regulations protect against the lack of op-
portunities for social advancement, in the era of information society and the 
economy oriented towards the development of services, knowledge and skills 
are necessary to perform work in many industries.

7. Representation security means possessing a collective voice in the labor mar-
ket, through independent trade unions and the right to strike. This security 
means ensuring the effectiveness of exercising the active and passive right of 
the coalition2. 

The above social security forms do not refer only to the financial situation, 
but they have a libertarian dimension and the ability to exercise basic rights and 
freedoms. They protect against the precarious existence that often affects per-
sonal development and failure to fulfill one of the basic human needs according 
to Maslow’s pyramid of needs, in the form of the sense of security3. Hence, in 
the further part, the concept of precarious employment will refer to employment 
deprived of all or most of the above-mentioned security forms. 

G. Standing also presents his concept of social stratification in the present. 
In his opinion, the elite is the highest in the social hierarchy, that is a group of 
people with significant capital, thus affecting the economic situation in a given 
country, as well as the entire world. By conducting large-scale business activities, 
this class has an impact on employment, thus directly affecting the distribution of 
goods and services. Another class is the salariat, a class consisting of employees 
with full social rights. It includes public sector employees as well as people with 
stable full-time employment in the private sector based on employment contracts 
for an indefinite period. This group often participates in business management 
through the activity of trade unions and works councils. Alongside this class 
there is a group called proficians. It consists of highly qualified professionals and 
specialists who usually run their own business and provide services. This group, 
due to its high competencies, has income guarantees and relative social security 
2 G. Standing, Prekariat-nowa niebezpieczna klasa, Warszawa 2014, p. 49.
3 R. Klamut, Bezpieczeństwo jako pojęcie psychologiczne, Zeszyty Naukowe Politechniki Rzeszowskiej (Scien-
tific Research Papers of Rzeszow University of Technology), paper 19, No. 4/2012, pp. 42-43.
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related to the possibility of saving. Next, there is the working class, which is 
becoming increasingly smaller, it consists of manual employees. The last group 
is created by the precariat. The definition of this class was included in previous 
considerations. This class is very diverse, its personnel is made up both of young 
people, interns and students, employed on fixed-term contracts, the elderly, im-
migrants, prisoners, people belonging to ethnic minorities. Unemployed people 
are below all groups in the stratification�.

LAW AND DEVELOPMENT OF THE PRECARIAT IN THE 
CONTEXT OF LOSS OF EMPLOYMENT SECURITY

The establishment of the precariat is not based only on socio-economic proc-
esses, but they are reflected in legal regulations that lead to the precariatisation. 
Hence, the reasons lie also on the side of public authorities, and not only on the 
part of entrepreneurs employing people for work. The legislative power creates 
a regulation that allows for precarious employment or creates mechanisms that 
are not conducive to the creation of safe and stable employment. The executive 
power contributes to the precariatisation by pursuing an employment policy not 
favorable for employment in the form of a classic contract. Such a policy can be 
conducted through the implementation of government programs involving, for 
example, subsidies from the state to each person employed for an indefinite term 
for a specified period of time. The executive power also includes all inspection 
authorities, which, by ineffective activities, also do not motivate entrepreneurs to 
hire employees. The judicial power, by interpreting the regulations, allows more 
flexible application of certain provisions of labor law. It should be noted that in 
recent years, noticeable changes have been introduced in Polish law, which aim 
to reduce the precariatisation, as will be discussed in more detail later in the 
study. 

This consideration will be devoted to Polish law in view of the need to exam-
ine to what extent the concept of precarious employment refers to flexible forms 
of employment referred to in legal language. Also to what extent they have their 
basis in normative acts, and also when these normative acts in a silent manner do 
not allow. Due to the narrow framework of the study, the subject matter will be 
only one of the security forms. This is employment security.

EMPLOYMENT SECURITY
One of the concepts used by G. Standing is quantitative flexibility. It refers 

to the possibility of easy “employee replacement by the employer”, which is sup-
ported by the so-called flexible forms of employment, i.e. those which in the 
economic dimension do not generate high costs related to the termination of the 
legal relationship between the employee and the employer. The quantity refers 

� G. Standing, op. cit., pp. 44-45.
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to the number of employees employed5. Flexibility is defined in Polish litera-
ture also as a necessity of quickly adapting to the changing economic situation 
and growing competition. It is connected with the expectation from employees 
of readiness to look for new employment or acquiring new qualifications and 
changing the profession6. From a sociological perspective, we also talk about the 
risk of flexibility as a permanent feature of the current labor market7. This fea-
ture is deepening with the further expansion of atypical forms of employment.

Therefore, the author notes that there are two classes of employees in en-
terprises: the salariat employed on stable contracts and the precariat, i.e.  
a group of employees whose composition is characterized by high changeability, 
among others due to low costs of possible dismissals. What is more, the policy of 
creating regulations increasing quantitativeflexibility was recommended by the 
World Bank in order to attract foreign investors.

The key term determining the basic difference between the precariat and 
other social classes according to G. Standing’s theory is precisely employment 
security. Employment security, which G. Standing uses, reflects the Polish con-
cept of legal language, which is the protection of the employment relationship 
stability. According to H. Szewczyk, the protection of the employment relation-
ship covers all legal guarantees securing against loss of employment provided 
under a specific legal relationship, within certain limits8. Within this protection, 
one can distinguish between universal and special protection of the employment 
relationship. Universal protection of the employment relationship contains all 
measures resulting from the generally applicable law or specific sources of labor 
law, referring to employees hired on the basis of an employment contract for 
an indefinite period. On the other hand, special protection of the employment 
relationship is a set of legal measures resulting from the same sources of law, 
relating to employees hired on the basis of any employment contract, which limit 
the employer’s right to terminate the employment relationship with or without  
a notice, due to family or personal circumstances of the employee, or because of 
social or public functions9. Currently, in Polish law, employment stabilization ap-
plies only to indefinite employment contracts. In other cases, as in the regulation 
concerning definite contracts, this protection is differentiated, which is reflected 
in the employee’s weaker position in the field of universal protection of the em-
ployment relationship10.

Due to the narrow framework of the study, only universal protection of the 
employment relationship will be analyzed, as it is one of the basic features that 
5 Ibid. p. 86 et seq. 
6 L. Mitrus, Uwarunkowania rozwoju współczesnego prawa pracy, [in:] K. Baran (ed.) System prawa pracy, vol. 
1, Warszawa 2017, p. 394.
7 E. Giermanowska, Ryzyko elastyczności czy elastyczność ryzyka, Instytucjonalna analiza kontraktów zatrud-
nienia, Warszawa 2013, p. 11.
8 H. Szewczyk, Powszechna ochrona umownego stosunku pracy po nowelizacji kodeksu pracy, Z problematyki 
Prawa Pracy i Polityki Socjalnej, vol. 13, Katowice 1998, p. 26.
9 A. Rycak, Powszechna ochrona stosunku pracy, Warszawa 2013, p. 59 et seq.
10 L. Mitrus, Op cit., [in:] K. Baran (Ed.) System prawa pracy, vol. 1, Warszawa 2017, p. 397.
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distinguishes the employment relationship against other forms of employment 
not based on labor law. 

An ordinary way of terminating an employment contract for an indefinite 
period is termination by notice. There are many means of universal protection 
of the employment relationship stability. First of all, it is the employer’s duty to 
state the reason for termination of the employment contract for an indefinite pe-
riod. The reason must exist earlier. According to the judicial interpretation of the 
concept of „reason”, the Supreme Court stated that „the condition of giving a spe-
cific reason for termination of the contract is met when the employer indicates 
in the justification facts and factual circumstances concerning the employee or 
his behavior in the process of providing work or events, also independent of 
him, affecting the employer’s decision”11. The doctrine assumes that the general 
criteria for the validity of termination is the legitimate interest of the employer 
and the employee’s fulfillment of his duties12. In the doctrine, this is called the 
legitimacy of termination of an employment contract for an indefinite period.

Secondly, Polish law provides trade union control over the termination of the 
employment contract. According to art. 38. § 1. of the Labor Code, the employer 
notifies in writing the company trade union organization representing the em-
ployee about the intention to terminate the employment contract concluded for an 
indefinite period with the employee, stating the reason justifying the termination 
of the contract. However, pursuant to art. 38 § 2 of the Labor Code, if the com-
pany trade union organization believes that the termination would be unjustified, 
it may within 5 days from receiving the notification raise the reasoned objections 
to the employerin writing. These provisions are aimed at the so-called social 
control of the employment relationship13. They do not apply to every employee, 
but only to the one who is a member of the trade union or applied for and was 
covered with the company trade union’s protection. The objections of the trade 
union organization are of an opinion nature, hence they are not binding for the 
employer.

Thirdly, the legislator in the provision of art. 36 § 1 of the Labor Code, pro-
vided forthe periods of notice14. The period of notice is the time after which 
the employment relationship is terminated. Until the end of the period of notice, 
the employee is obliged to provide work for the employer, unless the employer 
releases him from the obligation to provide work, while retaining the right to 
remuneration. Periods of notice may be modified in favor of the employee. The 
shortening of the statutory period will be invalid due to the application of the em-
ployee benefit criterion under art. 18 § 2 of the Labor Code, serving the assess-
ment of the admissibility of deviations from the norms of labor law (in this case 

– the Code of Law), requires an in-depth analysis of contractual provisions15.
11 Cf. in the Supreme Court judgment of May 14, 1999, I PKN 47/99, OSNAPiUS 2000, No. 14, item 548.
12 A. Rycak, Op. Cit., p. 326.
13 A. Rycak, Ibid.,  p. 384.
14 The Act of June 26, 1974. The Labor Code, consolidated text of the Journal of Laws of 2016, item 1666, here-
inafter referred to as the Labor Code.
15 Cf. the judgments of the Supreme Court of November 16, 2004, I PK 36/04, OSNAPiUS 2005, No. 8, item 106 



ANNUALS OF THE ADMINISTRATION AND LAW366

Fourthly, the Polish legislator adopted a model of annulment of faulty legal 
acts of the employer aimed at terminating the employment relationship, there-
fore the termination of the employment contract is always effective. However, 
in the event of its unlawful or unjustified termination, the employee is entitled 
to claims for recognizing ineffectiveness of termination, reinstatement to work 
and compensation. The legislator adopted a model of restitution claims, that is, 
claims to reactivate the legal relationship. In order to lay these claims, it is neces-
sary to appeal to the labor court within 21 days from the delivery of the notice of 
termination. The regulations presented above are a manifestation of the protec-
tion of the employment relationship of the so-called salariat in the realities of the 
Polish market economy. 

The protection of this relationship is strong and requires considerable effort 
from the employer related to the legitimacy of the dismissal, in particular, this 
protection is strengthened by the claim for the reinstatement of such an employee, 
which limits the freedom of contract in the employment relationship. Employ-
ment for an indefinite period is not supported by the extensive procedure, which 
is partly discussed above. On the one hand, these regulations have an impact on 
the lower cost effectiveness of dismissing such employees without a justified rea-
son. They also allow the employee to feel the psychological comfort associated 
with employment stability, which is why universal protection of the employment 
relationship means employment security in the private sector. 

These provisions give a sense of stability and security to the employee in 
the employee-employer relationship. For the purposes of this article, I treat the 
employer as synonymous with the concept of the workplace. In the period of the 
centrally planned economy, there was a concept of the workplace community. 
Currently, this concept is not approved in the doctrine of labor law, mainly due 
to socialist provenance. One can, however, find the views of the doctrine of, 
for example, A. Sobczyk that this concept, despite the change of the economic 
system, still has its justification under labor law. This concept assumes that the 
workplace is a community of people that arises around a given enterprise or or-
ganizational unit. This community is managed by its members, who are both the 
employer, employees, as well as family members of employees. All these entities 
participate in its management, with the division of competences not being equal16. 
The employer manages the workplace and employees are subject to his manage-
ment, however employees are not completely deprived of the voice. It manifests 
itself even in the collective representation of the trade union organization in 
terms of agreeing on specific sources of labor law, such as collective agreements 
or arrangements regarding the suspension of company acts17. Similarly, family 
members of employees are partly subject to the influence of the community, an 
example may be an obligation to pay death severance pay. What binds commu-
nity members is a common interest which is the good of the workplace, without 
and October 2, 2003, I PK 416/02, OSNP No. 19/2004, item 328.
16 A. Sobczyk, Wolność pracy i władza, Warszawa 2015, p. 120.
17 Art. 238 et seq. and art. 91 of the Labor Code. 
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which the employer would not be able to profit and employees would be deprived 
of work. Similarly, G. Standing believes that the stability of employment builds 
the community and gives a sense of belonging, without which it comes to aliena-
tion as in the case of the precariat.

The certainty of employment also affects the employee-family relationship, 
because the employee is aware of the impact of stable income and a sense of 
stability, therefore this form encouraged establishing families, which stimulates 
demographic growth.

Another aspect of such employment has a dimension of the employee-credit 
institutions, employees hired for an indefinite period have greater payment cred-
ibility than non-employed persons or employed in the form of flexible forms 
of employment. This translates into the possession of creditworthiness, which 
builds trust between the bank and the client, and also provides psychological 
comfort to the employee that his employment relationship will not be terminated 
in a relatively easy way, so that he will be able to pay off his commitment.

FLEXIBLE FORMS OF EMPLOYMENT AS FORMS  
OF REDUCING EMPLOYMENT SECURITY

The legislator allows for making employment more flexible by using atypical 
forms of employment, also known as flexible forms of employment. These are 
other forms of employment than the employment under a full-time indefinite 
employment contract18. 

The first form are fixed-term contracts, which occur as: an employment con-
tract for a definite period and a contract for a trial period, so-called fixed-term-
contracts. Such contracts have a common feature: they are concluded for a strict-
ly specified time, after which the employment relationship is terminated and the 
employer is not obliged to sign another contract. Most labor law provisions apply 
to such contracts. However, it differs significantly in terms of the rules of its ter-
mination.Firstly, such a contract can be terminated by the employer without an 
obligation to give a reason. Secondly, the termination of such a contract does not 
require prior consultation with the trade unions to which the employee belongs 
or which have covered the employee with protection. Thirdly, the employee in 
the event of terminating such a contract without notice has only a claim for the 
payment of compensation, he has no claim for the reinstatement to work. As-
sessing the above regulation from the perspective of the rules of protection of 
the employment relationship stability, this protection is much weaker than in the 
case of the employment contract for an indefinite period. This is manifested in 
fewer procedures connected with such a termination and with the lack of an ob-
ligation to state the reason for the termination and the lack of a restitution claim, 
hence the employer will not be obliged by the labor court to continue employing 
the employee against his will.Summing up this part of the argument from the 
18 J. Męcina, Zatrudnienie niepracownicze z perspektywy rynku pracy i polityki społecznej, [in:] K. Baran (ed.) 
System prawapracy, vol. VII, Warszawa, 2015, p. 38.
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perspective of the employer, the advantage of this form of employment is greater 
flexibility in terms of termination of the employment relationship, which may 
translate into lower costs of employing such an employee. Another advantage is 
the possibility of employment for the time when there is a real need for a given 
type of work with the possibility of terminating such a contract also by notice. 
It also has its benefits for an employee, because the existence of a more flexible 
form of employment, which at the same time ensures the majority of guarantees 
under labor law, e.g. paid holidays or the guarantee of minimum remuneration, 
encourages employers to hire employees on the basis of labor law, and not to 
circumvent these provisions. The obvious disadvantage on which I focused in my 
considerations is the lack of employment security.

Another atypical form of employment is temporary work. It was regulated in 
the Act of July 9, 2003 on the employment of temporary workers19. This form 
consists of three entities (temporary employment agency – temporary employee 

– employer-user). The assumption of this form is to direct the employee to another 
entity (the employer-user) by the temporary work agency.These employees are 
employed by the agency which is their employer. Therefore, the agency is obliged 
to pay remuneration and public-law benefits as a payer of social security contri-
butions and advances for personal income tax (PIT). However, the work itself 
is performed under the management of the employer-user. This employee is not 
subordinate to the agency in the process of providing work20. Temporary work 
has been limited subjectively to the following types of work:

1. of a seasonal, periodic and occasional nature,
2. or whose timely performance by employees hired by the employer-user would 

not be possible,
3. or whose performance is the responsibility of an absent employee hired by the 

employer-user. 
The advantage of temporary work from the perspective of the employer-user 

is the ability to replace an employee without the need to terminate the employ-
ment relationship with him, which is also an advantage for the employee, because 
the agency can refer such an employee to a different temporary work. This leads 
to the continuity of employment of such an employee, only the entity for whom 
the work is actually performed changes. In the absence of such a legal solution, 
a certain group of employees could periodically be deprived of work after the 
termination of their employment relationship, here, however, such an entity can 
be smoothly directed somewhere else.

An important disadvantage is the exclusion of temporary employees outside 
the workplace’s community, and as long as they are agency employees, they are 
deprived of employment for an indefinite period. In practice, this means that they 
have been deprived of legal relationship, apart from the relationship of purely ac-
tual management. Such persons know that at any moment their place of work can 
19 Journal of Laws No. 166, item. 1608. 
20 D. Dorre-Kolasa, Zatrudnienie pracowników tymczasowych, [in.:] K. Baran (ed.) Prawo pracy i ubezpieczeń 
społecznych, Warszawa 2013, p. 267.
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be changed by a unilateral decision of the employer, which is the agency. This 
may happen, for example, at the request of the employer-user himself, then the 
temporary employee may be transferred to perform temporary work for another 
employer-user. Changing the workplace will also mean a change of the work 
environment, including co-workers. Another argument for the precarity of this 
form is the conclusion of contracts with such an employee for a definite period, 
and consequently such anemployee not only has no legal certainty as to the place 
of work, but additionally he has no guarantee of employment by the agency for 
the next period after the end of the contract. In addition, such employees, accord-
ing to surveys, earn on average 30-40% less than permanent employees21. It is 
this form of atypical form of employment that is considered the most character-
istic form of precarious employment22. 

In the case of temporary work in the management literature, the right view ap-
peared that temporary work is an outsourcing of the HR personal function23. Out-
sourcing is a way of doing business, the essence of which consists in using ex-
ternal resources in the form of: people, property or entire enterprises to perform 
activities previously carried out by the enterprise itself. There is also another 
form of outsourcing beyond the use of temporary work, namely merchandising2�. 
This means providing sales support by an external company in order to increase 
the efficiency of operations on the market. The external company along with the 
commodity directs to the store employees stacking goods on shelves, hostesses 
and other employees. It is nothing but hiring people to provide work by an exter-
nal company. The question is whether this practice complies with Polish law. The 
current legal regulation does not explicitly prohibit such practices and, in princi-
ple, is silent on this subject. Due to the principle of freedom to conduct business, 
limiting the use of such a practice should be a statutory restriction because of the 
constitutional nature of this right, as a subjective right25. Due to the lack of statu-
tory regulation in this area, this practice should be considered permissible. 

Outsourcing, according to G. Standing, is seen as one of the main economic 
reasons for the emergence of the precariat, which actually shifts responsibility 
for employment to another entity. 

The last form that I would like to discuss is the use of civil law contracts in 
employment. According to J. Stelina, the subject of the employment relationship 
is determined by the type of work. It is work subordinated to the employer. On 
the other hand, the subject of the civil law relationship is determined by means 
21 A. Reda, Ochronne rozwiązania prawa pracy w zatrudnieniu tymczasowym, [in:] M. Seweryński i J. Stelina 
(ed.), Wolność i sprawiedliwość w zatrudnieniu, Gdańsk 2012, p. 251. 
22 G. Standing, Op cit., p. 88 et seq.
23 P. Korzyński, Koordynacja pracy rozproszonej przy pomocy agencji pracy tymczasowej, Zarządzanie Zasoba-
mi Ludzkimi, 2005, paper. 5, p. 67.
2� A. Reda, Op. Cit., [in:] M. Seweryński i J. Stelina (ed.), Wolność i sprawiedliwość w zatrudnieniu, Gdańsk 
2012, p. 254. 
25 Art. 31 paragraph 3 of the Constitution of the Republic of Poland requires that restrictions in the use of consti-
tutional freedoms and rights may be established only by Act and only if they are necessary in a democratic state 
for its security or public order, or for the protection of the environment, health and public morals, or freedoms and 
rights of others. These restrictions shall not violate the essence of freedoms and rights.
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of a parameter of specific legal or factual acts or a specific task26. These are 
contracts of mandate, a specific task and a contract for the provision of services, 
which are often innominate contracts, to which the provisions on the contract of 
mandate apply respectively. These three types of contracts are most commonly 
found in legal transactions. 

The use of civil law contracts in employment is closely related to the so-called 
concept of self-employment. It consists in providing work under a registered 
business activity. Such a person has the status of an entrepreneur and concludes 
a contract for the provision of services with his contractor for whom he performs 
work27. According to the Central Statistical Office, in 1995, out of a total of over 
15,400 thousand working people, over 10,114 thousand were employed under the 
employment relationship; in 2005, it was respectively over 12,890 thousand and 
9,500 thousand people28, at the end of 2013 – 14,200 thousand and 10,400 thou-
sand people29.  The gradual increase in the number of self-employed people, no-
ticeable in recent years, is also worth emphasizing. In 1995, it was over 5,200 
thousand people, in 2005 this value dropped to just over 3,200 thousand, and at 
the end of 2013, it amounted to over 3,700 thousand. At the same time, in the 
fourth quarter of 2014 only 645 thousand were employers30. 

Civil law contracts do not have the basic feature of a contract of employment, 
that is, the universal protection of the employment relationship. They can be 
terminated with immediate effect without a notice period. In addition, a person 
employed under a civil law contract has no claim to reactivate such a legal rela-
tionship, he has at most a claim for compensation. These characteristics deprive 
these people of employment security. The advantage of these agreements, which 
is a “catalyst” for their conclusion, both for employees and employers, are lower 
labor costs. An example may be employment of a student who is under 25 years 
of age. The commissioning party is not obliged to pay an advance payment for 
social security contributions for such an employee.

In summary, the precariatisation of employment is based on the use of le-
gal forms existing under civil law and labor law, in particular such as civil law 
contracts and fixed-termemployment contracts or temporary work. Some of the 
provisions existed during the centrally planned economy, these are fixed-term 
contracts and civil law contracts, and some regulations were adopted after 1989, 
as for example temporary work. Analyzing the above regulations, the creation of 
the precariat is the result of “escape” from typical forms of employment in atypi-
cal forms of employment, and this happens on the basis of legal provisions. 

26 J. Stelina, Komentarz do art. 22 Kodeksu Pracy, [in:] A. Sobczyk (ed.), Kodeks pracy – komentarz, Warszawa 
2015, p. 96.
27 Ibid., p. 96.
28 Rocznik Statystyczny Rzeczypospolitej Polskiej (Statistical Yearbook of the Republic of Poland 2006), p. 236.
29 Ibid., p. 239.
30 Aktywność ekonomiczna ludności Polski (Economicactivity of the Polishpopulation), IV kwartał 2014 (The 
fourthquarter of 2014), p. 81.



JAKUB GRYGUTIS, EMPLOYMENT SECURITY UNDER POLISH LAW... 371

ATTEMPTS TO COUNTERACT THE OVERUSE  
OF ATYPICAL FORMS OF EMPLOYMENT

It should be noted that the legislator has attempted to counteract the overuse 
of the above-mentioned flexible forms of employment. This is reflected in the 
creation of legal regulations aimed at limiting their use. 

In the case of fixed-termcontracts, such an action is determining the upper 
limits of the period of employment, which can be exceeded only in strictly de-
fined cases. Fixed-termcontracts were overused by concluding contracts for very 
long periods of time, such as 7 years, or by concluding a large number of such 
contracts for short periods of time. These activities were usually caused by prax-
eological considerations and ease of termination of the employment relationship 
with such an employee, as discussed above. The amendment to the Labor Code, 
which entered into force on February 22, 2016, established a new rule on the 
basis of art. 251 § 1 of the Labor Code, that the period of employment under an 
employment contract for a definite period, as well as the total period of employ-
ment based on employment contracts for a definite period in the employment 
relationship concluded between the same parties, may not exceed 33 months, and 
the total number of such contracts may not exceed three. An exception to this 
rule was established in art. 251 § 4 of the Labor Code. The provision of § 1 does 
not apply to employment contracts concluded for a definite period: 

1. in order to replace an employee during his justified absence from work,
2. in order to perform occasional or seasonal work,  
3. in order to perform work during the term of office,  
4. if the employer indicates objective reasons lying on his side– if their conclu-

sion in a given case serves to meet the actual periodic demand and is neces-
sary in this respect in the light of all circumstances of the conclusion of the 
contract31. 

This provision can be circumvented while there is no change in the type of 
work and working environment by changing the employer within the same capi-
tal group. Such a change may take place by concluding a contract on the same 
terms with another entity participating in a given group. An interesting way 
of taking measures to discourage employers from using fixed-term contracts is 
to impose additional obligations on employers. In France, fixed-term contracts 
were charged with an additional benefit, resulting directly from the Act, in the 
form of compensation in the amount of 10% of remuneration.

In the case of overusing civil law contracts, a measure to counteract this is an 
action for establishing an employment relationship that has its legal basis in 22 
§ 11 of the Labor Code.According to this provision, employment under the con-
ditions determined in § 1 is employment based on the employment relationship, 
regardless of the name of the contract concluded by the parties. In accordance 
with these provisions, the court may determine the employment relationship. 
31 Consolidated text of the Journal of Laws of 2016, item 1666. 
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Such determination will result in the imposition on employers of any obligations 
under labor law and social security. The procedural guarantee is the right of the 
State Labor Inspector to bring an action to establish an employment relationship 
without the consent of the employee32. The employer will both be obliged to pay 
benefits which civil law contract usually does not provide, for example: sever-
ance pay based on regulations, the equivalent for unused vacation or compensa-
tion. Apparentness of a civil law contract often leads to non-payment of public-
law benefits under social insurance. The applicable law allows for imposing on 
the employer an obligation to pay overdue social security contributions by the 
decision of the Social Insurance Institution. It also gives the Social Insurance 
Institution the right to bring an action because it may have a legal interest in it. 
These sanctions, although prima facia seem to be severe, in fact the courts rarely 
establish the existence of an employment relationship. According to P. Grzebyk’s 
research, in the proceedings before the court of first instance, presenting the re-
sult of decisions in the subject of claims for establishment33. Out of a total of 167 
cases in 74 cases (44.3%), the claim was upheld in principle, in 70 cases (41.9%) 
it was dismissed, and in 23 cases (13.8%) a settlement was reached (judicial 
or non-judicial). In the second instance, as a result of appeals brought, only 42 
cases were heard. Thus, 74.9% of all cases examined (125) ended at the stage 
of the first instance court. Courts of second instance changed sentences of first 
instance courts only in three cases (7.1% out of 42). Appeals were dismissed in 37 
cases (88.1% out of 42), in two (4.8%) discontinuing the proceedings as a result 
of withdrawal of the appeal3�. The above statistics show that establishments were 
made in fewer than half of the cases. 

In addition, the replacement of an employment contract with a civil law con-
tract is an offense against the employee’s rights, as stipulated in art. 281 item 1 of 
the Labor Code and it is liable to a fine from PLN 1,000 to PLN 30,000. The body 
authorized to control compliance with labor law is the State Labor Inspectorate,it 
may impose fines up to PLN 2,000. However, the imposition of a higher fine 
requires conducting court proceedings. It is often an ineffective sanction due to 
the low amount of the fine imposed. 

SUMMARY
In summary, the use of forms leading to the deprivation of employment se-

curity leads to the emergence of a new class – precariat, also in Poland. This is 
favored by legal provisions regulating the use of atypical forms of employment, 
which lead to withdrawal from using typical employment in the form of an em-
ployment contract for an indefinite period of time. Throughout this discussion, 
one can not forget about the advantages of such forms of employment, which 
include lower labor costs and reduced risks associated with employment for an 
32 Art. 631 of the Act of November 17, 1964. The Code of Civil Procedure, Journal of Laws No. 43, item. 296. 
33 P. Grzebyk, Analiza orzecznictwa sądowego w sprawach o ustalenie istnienia stosunku pracy. Zatrudnienie 
pracownicze a zatrudnienie cywilnoprawne, Warszawa 2015, p. 59.
3� Ibid.,  p. 73.
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indefinite period. From the perspective of employers who do not have significant 
resources to employ an employee for an indefinite period, these regulations may 
mean that a given entity will make a decision to give “work” to another person, 
if there were not any, he might not employ anyone at all. The existence of these 
forms may therefore affect the reduction of the unemployment rate or the in-
crease in net wages. The latter situation will occur in the case of students under 
the age of 25 employed on the basis of civil law contracts. The development of 
this form of employment was influenced by the legislator’s actions.

The legislator introducing mechanisms to counteract the overuse of flexible 
forms of employment does not establish any incentives that would encourage the 
conclusion of employment contracts for an indefinite period. The policy that is 
conducted is ineffective in practice, because the provisions can be easily circum-
vented, which was presented in the above considerations on the use of fixed-term 
contracts and temporary employment. Hence, these solutions are absolutely not 
conducive to improving the existence of employees, only to creating a mecha-
nism that seemingly protects an employee, because these systems are based on 
penal or civil law sanctions. The problem of these sanctions consists in the lack 
of proper enforcement of provisions, as shown by statistics, in particular related 
to establishing the employment relationship. However, in the case of penal sanc-
tions, setting too low penalties that may be imposed by the Labor Inspector leads 
to the lack of preventive impact of these provisions. 

In the author’s conviction, the precariat in Poland will be growing. The reason 
for this is the lack of measures motivating the return to typical forms of employ-
ment, in particular since the use of atypical forms of employment leads to sig-
nificant savings in the financial sphere. As long as it is profitable for employers 
to choose such forms of employment without an effective sanction discouraging 
their use, the precariat will be growing.
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summary: The author of this study explains the concept of precariat according to  
G. Standing. The text is an analysis of the legal causes of the emergence of a new class 

– the precariat in Poland. The author compares employment conditions based on an em-
ployment contract for an indefinite period with atypical forms of employment and in-
dicates that the latter are deprived of elementary security. The text also explains what 
actions the Polish state has taken to minimize the number of people belonging to the 
precariat.
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BEZPIECZEŃSTWO ZATRUDNIENIA NA GRUNCIE  
POLSKIEGO PRAWA – ROZWAżANIA W KONTEKŚCIE  

KONCEPCJI PREKARIATU G. STANDINGA
streszczenie: Autor niniejszego opracowania wyjaśnia pojęcie prekariatu według  
G. Standinga. Tekst jest analizą przyczyn prawnych powstawania nowej klasy preka-
riatu w Polsce. Autor porównuje warunki zatrudnienia opartego o umowę o pracę na 
czas nieokreślony z nietypowymi formami zatrudnienia oraz wskazuje, że te ostatnie są 
pozbawione elementarnej ochrony. Tekst wyjaśnia też jakie działania podjęło państwo 
polskie celem minimalizacji osób należących do prekariatu.

słowa kluczowe: prekariat, zatrudnienie, bezpieczeństwo 
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A REPORT ON THE „LEGAL STANDARDS 
 – SOCIAL AND CULTURAL STANDARDS.  

CASE STUDIES” CONFERENCE IN CRACOW,  
16-17 SEPTEMBER 2017

On September 16th and 17th a conference entitled „Legal standards – social 
and cultural standards. Case studies” took place on the Law and Administra-
tion Faculty of the Jagiellonian University, as a part of the 4th Convention of the 
Fontes Sorces and Functions of Law Research Association, organized by the As-
sociation and the Legal Protection of the Cultural Assets Student Research Club 
of the Society of the Library of the Legal Course Participants at the Jagiellonian 
University.

The conference was devoted to the issues of the origin of law, the relation-
ship between the law and other elements of the institutional order, as well as the 
influence of the legal standards on the course of socio-economic relationships. 
The conference proceedings focused on fundamental questions constituting the 
essence of the research objectives of the Association. Undoubtedly, one of such 
issues was the problem of the relationship between the formalized legal solutions 
of dilemmas and the broadly defined social standards, i.e. unofficial solutions, 
rules, directives and principles being a part of the institutional order. The main 
scientific objective of the conference was the discussion of the results of the 
research on the relations occurring within the confines of social interactions 
developing on various levels: political struggles for power, the competition to 
gain economic advantage, assigning social roles, promoting particular matters, 
objectives or protecting cultural values.

The conference was opened by the organizers’ Representatives:  prof. dr hab. 
Jerzy Pisuliński – the Dean of the Law and Administration Faculty at the Jagi-
ellonia University, the Deputy Dean for the administration studies, intellectual 
property right and the new media – Prof. nadzw. dr hab. Paweł Chmielnicki, 
the President od the Fontes Sources and Functions of Law Research Associa-
tion, and Anna Mazur, the Chairperson of  the Legal Protection of the Cultural 
Assets Student Research Club of the Society of the Library of the Legal Course 
Participants at the Jagiellonian University. The inauguration was followed by 
the ceremony of awarding the jubilee book to Prof. dr hab. Stanisław Waltoś.

On the first day of the conference there were two plenary sessions. The first 
one, entitled The law and the informal rules of the rivalry for power was moder-
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ated by  Prof. nadzw. dr hab. Marek Mączyński, and the Speakers were: Prof. dr 
hab. Tadeusz Biernat, dr Jarosław Czerw, mgr Dorota Skuza, prof. dr hab. Jerzy 
Paśnik and dr Katarzyna Kurzępa-Dedo. The plenary session was followed by 
the General Meeting of the Members of the Research on the Sources and Func-
tions of Law Association during which its members were presented with member 
badges and certificates, the Association plan of action for the following year was 
approved, as well as amendments to the statute, the titles of an Honorary Mem-
ber, a Meritorious Member, and the Founder-Member of the Association were 
awarded, the members of the elective bodies of the Association were chosen, and 
the venue for the 7th Convention of the Association was arranged. Also, during 
the meeting the decision to found a branch of the Association is Sosnowiec was 
voted and approved. During the second plenary session entitled Legislative and 
non-legislative conditions for redefining the classic concept of social exchange, 
which was moderated by  Prof. nadzw. dr hab. Piotr Dobosz, and the speakers 
were:  dr Maciej Borski, dr Olgierd Kucharski, dr Marek Woch, prof. dr hab. 
Mariusz Załucki and mgr Justyna Burek-Wawrzyniak.

On the second day of the conference, the third plenary session, entitled The 
protection of socially respected values and cultural assets under the condi-
tions of the dysfunctional influence of law and informal rules, took place and 
was moderated by  Prof. nadzw. dr hab. Jerzy Paśnik and  Prof. nadzw. dr hab. 
Paweł Chmielnicki. The following spoke: mgr Ewa Surowiak, dr Anna Szyszka, 
dr Aleksander Słysz, mgr Adrianna Grzymska-Truksa, mgr Katarzyna Grot-
kowska, mgr Zofia Jachimowicz, dr Anna Rogacka-Łukasik, prof. dr hab. Mar-
ian Liwo, mgr Sylwia Mazur, dr Jakub Rzymowski, dr Marta Andruszkiewicz,  
dr Jacek Srokosz, mgr Justyna Staszczyk.

The sessions were summed up by the respective moderators.

Anna Rogacka-Łukasik



A REPORT FROM THE “EUROPE IN THE WORLD: 
THE TIME OF BREAKTHROUGH” SCIENTIFIC  

CONFERENCE, WARSAW, 6 OCTOBER, 2017
On October 6, 2017 at SGH Warsaw School of Economics a scientific con-

ference entitled “Europe in the World: time of breakthrough” took place. The 
conference was organized by the units of the SGH Collegium of World Economy, 
i.e. the Institute of International Economics, the Department of International 
Law and International Organizations, Jean Monnet Chair of European Integra-
tion. The co-organizers of the conference were: the Department of International 
Economic Relations, Cracow University of Economics, the Faculty of Interna-
tional Economics, the Jan Kochanowski University in Kielce,  the Institute of 
Administration and Law, Humanitas University in Sosnowiec, the Department 
of International Law of the Public Faculty of Law and Administration of the 
University of Szczecin.

The conference was opened and the participants were greeted by prof. Jerzy 
Menkes, the head of the Department of International Law and International Or-
ganizations, who emphasizedthat it was necessary to assess and evaluate the 
perspectives of Europe in the era of new challenges brought by the year 2016. 
What constituted the main objective of the Conference, successfully achieved, 
was the assessment and evaluation of the perspectives of Europe in the era of 
new challenges, such as President Trump’s decision on non-ratification of the 
TPP agreement, the United Kingdom’s decision on withdrawal from the EU, mi-
gration crisis, intensified anti-integration sentiment among European societies, 
announcement of NAFTA review, which entails threats to the effectiveness of 
further cooperation within the EU and with its external partners. The evaluation 
of the economic and geopolitical situation of the European Union AD 2016 was 
expedient for the organizers of the Conference.

Prof. Jerzy Menkes was the Moderator of the first session, during which the 
papers were delivered by: prof. Adam Budnikowski, The Benefits of Poland 
and Western Europe from International Trade, prof. Edward Molendowski, dr. 
Laxmi Remer, dr. Małgorzata żmuda, The Cumulative Value of Foreign Direct 
Investments in the Economies of EU-10 Countries and Shaping their Interna-
tional Competitive Position, prof. Alina Szypulewska-Porczyńska, Poland in the 
EU: the reform of access to regulated professions on the example of the real 
estate market, dr. Ewelina Cała-Wacinkiewicz, European Law as an Example  
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of Legal Specialization, as well as prof. ElżbietaCzarny, prof. Jerzy Menkes, 
TTIP – hibernation.

The papers delivered during the second session, moderated by dr. Eliza Chili-
moniuk-Przeździecka, included: prof. Piotr Misztal, The Prospects and Chal-
lenges of Europe’s Monetary Integration, prof. Beata Stępień, How does Po-
litical Turmoil Shape Economic Patriotism and Influence Purchase Decisions? 
– the case of Polish apparel sector, dr. Anna Odrobina, The European Union in 
Global Research and Development: current situation and prospects, dr. Jacek 
Pera, Europe’s Economic Position in the Modern World. A risk analysis, Dr. Do-
minik Skopiec, Sovereign Wealth Funds in the Modern World Economy, and  
a joint speech was delivered by dr. Eliza Chilimoniuk-Przeździecka and dr. Hon-
orata Nyga-Łukaszewska, Energy Security and Export Competitiveness.

The third panel of the conference, moderated by dr. Paweł Folfas, included 
papers delivered by prof. Elżbieta Czarny, The Competitiveness of Goods from 
the New Member States and Germany – does convergence occur?, prof. Andr.ze-
jJanik, The Instruments Counteracting the Lengthiness of an Arbitration Proce-
dure, dr. Małgorzata Czermińska, European Union-West Africa Trade Relations: 
with or without the European Partnership Agreement (EPA), dr. Kamila Pieczary, 
European Project: a breakthrough in theoretical analysis, as well as the modera-
tor of the panel, dr. Paweł Folfas, Forrester’s Effect in the International Trade in 
Final Goods and Intermediate Products.

The last panel was moderated by prof. Adam A. Ambroziak. The following 
papers were delivered during this part of the Conference: prof. Elżbieta Kawecka-
Wyrzykowska, Implications of Brexit for Financing of Poland with a Special 
Stress on Poland, prof. Jerzy Menkes, dr. Andżelika Kuźnar, BRExIT – step 
by step, dr. Bożena Pera, Brexit and its Potential Impact on Trade between the 
European Union and Developing Countries, dr. Magdalena Suska, Debate on Is-
sues Related to EU Citizens’ Rights after Brexit, prof. Adam A. Ambroziak, The 
Evolution of the Structure of the EU Internal Market.

The conference was summed up by a substantive discussion of all the partici-
pants.

Anna Rogacka- Łukasik



REPORT ON THE INTERNATIONAL SCIENTIFIC 
CONFERENCE OF THE 2ND CENTRAL EUROPEAN 

FORUM ON LAW AND ADMINISTRATION  
“JUDICIAL PROTECTION OF INDIVIDUAL RIGHTS 

IN CENTRAL EUROPEAN COUNTRIES  
– CURRENT EXPERIENCE AND TRENDS”

The International Scientific Conference of the 2nd Central European Forum 
on Law and Administration “Judicial Protection of Individual Rights in Central 
European Countries – current experience and trends” was held at the Department 
of Law and Administration at the University of Opoleon 10-11 October 2017. It 
was organised by the academics of the Chair of Theory and Philosophy at the 
University of Opole and the Institute of Law, Administration and Management 
at Jan Długosz Academy in Częstochowa. The topic of the conference oscillated 
around the changes taking place in the legal order in Poland and Central Europe-
an countries and the growing awareness of societies (individuals) with regard to 
the protection of their rights and freedoms. This is due to the fact that in the state 
of law the basic system of protection of guaranteed human rights and freedoms 
is the national judiciary, before which everyone can demand protection against 
violations of rights and remedies of already incurred damages or injuries.

The conference was actively attended by speakers representing the University 
of Wroclaw, the University of Opole, Jan Długosz Academy in Częstochowa, the 
University of Warmia and Mazury, the University of Warsaw. The conference 
was also attended by scientists from abroad.

On the first day of the Conference the discussion panel was moderated by 
prof. UWM dr hab. Agnieszka Skóra (University of Warmia and Mazury), 
speeches were made by dr hab. Edyta Rutkowska-Tomaszewska (University of 
Wrocław)  Rola istotnych poglądów w sprawie w sądowej ochronie praw konsu-
menta usług finansowych, dr Marta Woźniak (University of Opole) Koncepcja 
praw jednostki wobec przestrzeni, dr Iwona Bień-Węgłowska (Catholic Univer-
sity of Lublin) Prawo do obrońcy na etapie czynności wyjaśniających przed i po 
nowelizacji Kodeksu postępowania w sprawach o wykroczenia. In the further 
part moderated by dr. Aleksandr Słysz (Jan Długosz Academy in Częstochowa), 
lectures were delivered by: dr Paweł Falenta (University of Wrocław), Tajemnica  
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adwokacka jako gwarant ochrony praw jednostki – wybrane aspekty, mgr Justy-
na Burek-Wawrzyniak, Prawo do sądu – geneza i efektywność ustawy o skardze 
na przewlekłość postępowania bez nieuzasadnionej zwłoki, dr Agnieszka Ka-
nia (University of Zielona Góra), Ustawowe wskazania sądowego wymiaru kary  
w służbie sprawiedliwego karania jednostki, dr Małgorzata Marciniak (Univer-
sity of Opole), Wybrane zasady konstytucyjne a odwrócony ciężar dowodowy 
na gruncie art. 45 2 k.k., dr Jakub żurek (Wrocław University of Environmen-
tal and Life Sciences), Konstytucyjny zakres ochrony przed ekstradycją, mgr 
Paulina Szymańska vel Szymanek (Warsaw University), Sądowa ochrona prawa 
pacjenta do wyrażenia zgody na udzielenie świadczenia zdrowotnego w prawie 
polskim, dr Sebastian Gajewski (Warsaw University), Sądowa ochrona przed 
bezczynnością organu rentowego, dr Olgierd Kucharski (Jan Długosz Academy 
in Częstochowa), Normatywne aspekty temporalności w sądowym stosowaniu 
prawa, as well asdr Izabela Jankowska-Prochot (Cardinal Stefan Wyszyński 
University), Regulacje normatywne dotyczące praw jednostki w irlandzkim 
procesie karnym. 

The plenary session, which was held on the second day of the Confer-
ence, was moderated by Prof. dr hab. Lidia Zacharko (University of Silesia). 
The session was attended by: Ombudsman, dr Adam Bodnar,  Dean of the Dis-
trict Chamber of Legal Advisors in Opole Ms Katarzyna Bisowska, Patient’s 
Rights Ombudsman Mr Grzegorz Soja, Prof. dr hab. Jadwiga Glumińska-Pawlic 
(University of Silesia/Jan Długosz Academy in Częstochowa) with the speech, 
Sądowa ochrona samodzielności finansowej jednostek samorządu terytorialne-
go przed rozstrzygnięciami nadzorczymi regionalnych izb obrachunkowych as 
well as Prof. dr hab. Adam Sulikowski (Wrocław University), Prawa jednostki  
z perspektyw teorii krytycznych.

Subsequently, the deliberations were held in three discussion panels. The 
conference ended with a discussion and numerous questions for the speakers. Dr 
hab. Bolesław Ćwiertniak, dr Anna Rogacka-Łukasik, dr Dorota Fleszer and dr 
Magdalena Gurdek participated in the Conference on behalf of the Humanitas 
University is Sosnowiec.

Dorota Fleszer
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ARKADIUSZ BEREZA THE SUPREME COURT  
1917-2017. PRESIDENTS, JUDGES, PROSECUTORS  

OF THE SUPREME COURT. PUBLISHED BY:  
THE SUPREME COURT IN WARSAW.  

WARSAW 2017, PP. 671
Arkadiusz Bereza has long been known as a researcher of the court system, 

an author of several monographs on the subject1. What proved to be an excel-
lent preparation for the monograph was the author’s participation in the great 
jubilee book of the Supreme Court edited by Artur Korobowicz. This mag-
nificent popular science bookwill constitute both a scholarly monograph and  
a beautiful showcase of the Supreme Court for decades, available to persons 
other than lawyers, as well, which I once referred to in a printed review2. Af-
ter the aforementioned  works there appeared another Arkadiusz Berezy’sbook, 
being The Supreme Court in the Years 1945-1962. Organization and activities 
(Warsaw 2012, pp. 393); not only is the scholarly monograph grand, but also ver-
satile in substance. In this way Arkadiusz Bereza has undoubtedly become the 
most prominent Polish expert in the system of common courts in general, and the 
Supreme Court in particular.

He is the only person who could bear a burden as great as the monograph of 
the Polish Supreme Court for the entire period of a hundredyears of its existence: 
1917-2017. The Supreme Court 1917-2017. Presidents, judges, prosecutors of the 
Supreme Court (Warsaw 2017, pp. 672) is a work great not only in its size, but, 
above all, in the content, with the multiplicity of threads writhing in the mean-
ders of the history of Poland and Poles in the last hundred years; the chronologi-
cal scope of the monograph is vast, too. 

“The history of the Supreme Court is a mirror of our history” – Arkadiusz Be-
reza began a lecture of his with these exceedingly apt words. The intention itself 
is unusual and indeed unprecedented, at least in the history of the Polish law. The 
reader is offered a book extremely atypical in its shape, and consequently – in  
a sense – atypical in the content, too. In the monograph, a professionally written 
history of the Supreme Court was interlaced with biographies of people associ-
1 Sądownictwo pokojowe w guberni lubelskiej na tle Królestwa Polskiego (1876-1915). Lublin 2004; Sądow-
nictwo zamojskie od czasów Ordynacji po współczesność. Zamość,  two editions in the years 2005-2006; Lublin 
jako ośrodek sądownictwa. Lublin 2006; Sądownictwo siedleckie. Tradycje i współczesność.  Co-author Witold 
Koniński. Warszawa 2010;  Historia Sądu Apelacyjnego w Lublinie 1917-1950 i 1990-2010.  And many other 
works.
2 See:  „Miscellanea Historico-Iuridica”, vol. 6, 2008, pp. 187-190. 
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ated with the Court. The author deserves congratulations on the skill of extraor-
dinarily neat linking these two elements: institutions and people, the Court and 
judges and prosecutors. It is exceedingly difficult to combine both parts so that 
the Court and its case-law can be seen through the prism of its judges and pros-
ecutors, so that both can be closely interlinked. What determines whether such 
an attempt will achieve success is the author’s skills concerning his scribal work-
shop. The whole book is truly well-written, pleasant to read, and is also suitable 
for non-lawyers, anyone interested in the history of Poland for the last hundred 
years. Arkadiusz Bereza achieved his goal in a masterly way.

The further the reader goes, led by the author, through decades of the Su-
preme Court’s history, presented  largely by the biographies of the judges and 
prosecutors, the more they realize how turbulent and how ravaged (Robert Con-
quest) the century was, devastated by two atrocious wars and – in Europe – by 
two horrible totalitarian systems, which Poland and Poles had the misfortune 
of finding themselves in between, and which put a terrible mark on Poland rul-
ing over the country for half a century. What should be emphasized is the fact 
that the author begins his research and his dissertationin the times when Poland 
was not yet present on the maps of the world, the Supreme Court was launched 
immediately, however, as soon as an opportune moment appeared, since – as it 
was accurately pointed out by the author – it was, among others,the Supreme 
Court that became “one of the symbols of the Polish nation’s desire to rebuild its 
state” (p. 7). The historical context is constantly present in Arkadiusz Bereza’s 
monograph, the background is drawn very gently, however, so as not to blur the 
history of institutions and people. Nevertheless, it is present incessantly, forthe 
courts, with the Supreme Court at theirhead, were present at all the twists and 
turns of our history.

“Every turn of our contemporary history was associated with the temptation 
of the Executive to extend the control over the Judiciary, especially the Supreme 
Court, under the cloak of its reform, reconstruction or recovery. The objectives 
of the aforementioned actions were multifold, but usually they were guided by 
the implementation of the measures set by the political center of power” (p. 8). 
How up-to-datethese words sound today, while having been aptly referred to the 
last century. Four chapters tackling the problems related to the Supreme Court, 
judges and prosecutors of the Second Republic of Poland show the meanderings 
of a difficult road in exceedingly difficult times of rebuilding the Polish state-
hood. The restoration of statehood was undertaken by a diverse, antagonized 
society with a significant percentage of the non-Polish population, in the times 
of nationalist hatred, in an extremely hostile and extremely dangerous interna-
tional environment, in a poor country. The unification of Poland from the former 
three Partitions included actually integratingthe countryout of as many as five 
legal systems functioning there in 1918, each systems coming froma different 
world of law. The Supreme Court consisted of Józef Piłsudski’s peers, who ob-
tained education and professional experience at various universities, in different 
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countries and partitions. Entering the service of the Supreme Court, they were 
already known among the legal practitioners, often highly respectedby the local 
community and deserving as far as the complex process of the restoration of 
a united Polish state was concerned. Their comments on complicated precepts 
of district constituted an extremely important signpostingfor the lower courts’ 
judicial activities. The work proves the author’s high erudition embracing the 
social issues, as well as both national and international affairs, comprehensively 
sophisticated and sometimes as tangled as the mythical Gordian knot. It is com-
mendable that the author put a strong emphasis on the significance of the law on 
the common courts system of 1928 (with effect from January 1, 1929). Thus far, 
the law on the common courts system had been perhaps overshadowed by the 
work and achievements of the Republic of Poland’s Codification Committeecon-
cerning criminal and civil law, material and procedural law, yet it seemed to be 
a particularly large and significant area, on the highest constitutional level, as, 
after all, it constituted one third of the state power according to Montesquieu’s 
division. Presenting the profiles of judges and prosecutors of the Supreme Court 
of the interwar period, and sometimes their extraordinary life stories, required 
considerable research effort. The author had to rely on rudimentary information 
from various archival sources (the personal files of the Supreme Court were lost 
in September 1939), memoirs and reports of descendants of the deceased lawyers, 
the knowledge obtained from official journals, judicial calendars and periodicals, 
as well as several regional jubilee compilations. The information on the profes-
sional path of the majority of judges and prosecutors of the Supreme Court at that 
time could be vainly sought in today’s legal-history literature, unless they held 
(sooner or later) high positions in the structures of public authority.

Reading about the fates of judges and prosecutors of the Supreme Court during 
the Second World War fills the reader with sadness. These are the dramatic lots 
of good Poles: the following words keep appearing: “arrested by the Gestapo,” 

“arrested by the NKVD,” shot, lost, killed in the Warsaw Uprising. Some, however, 
managed to reach France and England, where they could fight like soldiers, some 
participated in the work of the Polish Republic Authorities in Exile. Some found 
employment in lower-level Polish courts admitted by the German occupier in 
the General Government; others did odd jobs. The picture of the resumption of 
the activities of the Supreme Court outlined by the author is colorful and rich, 
as it is depicted against the reactivation of the entire Polish judiciary and with 
in-depth political aspects, referring above all to the staff, but also, as a further 
consequence, to the structures resulting in special courts and quasi-courts. For 
the sake of keeping up appearances of legal continuity, pre-war courts were 
reactivated and the pre-war judges were allowed to take up the service, but, at 
the same time, the communist authorities did not have political trust in these pre-
war common courts. Hence the phenomenon of the so-called fragmentation of 
the judiciary, i.e. dispersing it among many new courts, with the military courts 
enjoying the highest importance – by the will of political power – for 10 years.



ANNUALS OF THE ADMINISTRATION AND LAW388

A vivid picture of the state of affairs, outlined shortly, yet substantively deep at 
the same time, was what the author needed to indicate, among others, that at that 
time the Supreme Court did not exercise judicial control over all forms (organs) 
of the so-called justice. As the author emphasized, the following were not subject 
to the Supreme Court: the jurisprudence of military courts and special criminal 
courts, the Supreme National Tribunal, social security courts, and even more so 
such a creation of the revolutionary dimension of how revolutionary “justice” as 
the Special Committee for the Fight against Fraud and Economic Malpractice. 

In his earlier monograph about the Supreme Court in the years 1945- 
-1962, Arkadiusz Bereza ascertained (which he did not repeat in this book) that it 
was in 1945 when Aleksander Tarnowski had the idea of   liquidating the Ministry 
of Justice and transferring the administrative supervision over the entire judici-
ary to the Supreme Court. Aleksander Tarnowski’s name does not appear in the 
reviewed work at all, and yet he was the First President of the Supreme Military 
Court, thus it is worth having a closer look at this figure, as he was characteristic 
of those times and political relations in Poland, and distinctive of the depend-
ence on the Soviet Union. Simultaneously, the author noticed that the concept of 
transferring the administrative supervision over the courts to the Supreme Court 
was not entirely new, as Wojciech Witkowski had established long ago, such 
plans were present in Polandunder Russian rule since the beginning of the 19th 
century. Interestingly, the projects of transferring the administrative supervision 
over all courts to the Supreme Court were supported by the First President of the 
Supreme Court – Wacław Barcikowski3.

What I consider the most significant statutory changes in the judiciary of the 
whole period of 45 years of the People’s Republic of Poland is the judicial reforms 
of 1949-1950. It was then when cassation, which had constituted a predominant 
competence and responsibility of the Supreme Court since the Second Republic, 
was liquidated. At that time (1949-1950), after the fundamental political 
turnaround of 1948, when the right-wing-nationalist deviation in the party was 
unmasked and liquidated, that is, Bierut’s team replaced Gomułka and his people, 
as a consequence rapid Stalinization of social life began, along with aligning 
everything with the standards of the leading socialist country.It was also then 
when the system of common courts was changed, and the structures reformed 
at that time remained in their essential form until the end of the communist 
system, and even a bit longer. During the process of Stalinization in Poland the 
practice of the Supreme Court changed, too, and it was an inglorious change.  
Among others, the so-called secret court of second instance functioned within 
the Supreme Court at that time. The first half of the 1950s was a “rogue period” 
of the Court infested by the system and enslaved by the fear of the all-powerful 
security service (p. 294) – wrote Arkadiusz Bereza. His findings regarding the 
secret section in the Supreme Court constitute unique contribution to explaining 
the darkest black holes in the judiciary of the Polish communist period.
3  A. Bereza, Sąd Najwyższy w latach 1945-1962. Organizacja i działalność, Warszawa 2012, p. 24-25.  
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Complementing the author’s work, it is worth recalling that those were the 
times when the military intelligence officer could cynically say to a person under 
arrest, later sentenced to death: “If we want, we will make a search today with 
all the members of the Supreme Court and tomorrow they will be sitting here on 
a stool and they will admit to everything we want”�. And another investigating 
officer to another prisoner, in the same spirit: “The courts in Poland are all 
fakery. It’s all tailored. The courts are there so that our verdict is well-creased 
and announced”5. “On becoming the deputy minister of justice at the end of 1948,  
Kliszko brought H. Podlaski, from the army, so he was the head of the prosecution 
supervision. He called the judges, in their hearing he called Różański and asked: 
Jacek? how much to give? And Jacek said: fifteen, and he ordered judges to 
sentence the suspect in question to fifteen years”6. Józef Różański, the infamous 
head of the Investigation Department, said to Kazimierz Moczarski (January 
1949): „You, Mr. Moczarski, will go to your grave anyway, because you know 
very well that the court is at our service and if we give you up for lost, so does the 
court–whether you are guilty or not”7. Such were the realities before 1956. The 
Supreme Court was not free of them.

The first half of the 50’s was, as the author wrote, the darkest period in the 
history of the Supreme Court, whose members included a number of judges at 
the political authorities’ disposal, and the disgraceful secret section will forever 
remain a symbol of the servile character of the Supreme Court. In 1957, the 
ministry of justice was verified, and the person to be dismissed was, among 
others, Teofil Karczmarz – both terrifying and repulsive, a cynical murderer 
in a military judge’s gowns8. Therefore, it is highly regrettable that the author 
did not familiarize the readers with the character. As it might be expected, the 
story of the Supreme Court is particularly interesting at the next turn of history, 
i.e. in the years of the first „Solidarity,” as well as the following ones. The 
author’s narrationconcerning the events of those years is, as usual, economical, 
but extremely interesting. The reader has the opportunity to be presented with 
another  difficult period, when the judges had to choose „between solidarity with 
the nation and loyalty to the authorities” (p. 452). It is a great pity that the author 
had no chance to get acquainted with a valuable monograph by Kamil Niewiński, 
published simultaneously, tackling these particular problems of  courts in the 
� M. Szerer: [Komisja do badania odpowiedzialności za łamanie praworządności w sądownictwie wojskowym]. 

„Zeszyty Historyczne” Paryż 1979, z. 49,  p.77.
5 Quoted after: ibidem. 
6 L. Chajn, w: T. Torańska, Oni. Warszawa 1990, p. 314; See: W. Barcikowski, W kręgu prawa i polityki. Wspo-
mnienia z lat 1919-1956. Ed. Władysław Barcikowski. KAW. Katowice 1988,p. 180, 245; H. Piecuch,  Spotkania 
z Fejginem. Warszawa 1990, p. 50. 
7 Krzyżyk to kara śmierci.  K. Moczarski, Zapiski. Wstęp, Ed. A.K.Kunert. Warszawa 1990, p.307. 
8 TeofilKarczmarz, born in 1899, he worked as a court secretary in Lublin until 1944 , then in the LWP (Polish 
People’s Army) courts, a Supreme Military Court judge, he most frequently judged in the fake trials of pre-war of-
ficers by issuing death sentences on innocent people. In 1955, a remark, known to the Chief Military Prosecutor’s 
Office, made by of Judge Karczmarz to one of the prosecutors just before the prosecutor’s speech was released: 

“Well, mister prosecutor, there is no evidence, but we, judges not from the god, even without evidence, we 
will make a >>kaes<< as it should.” [>>kaes<<from a Polish abbreviation “k.s.” used informally by judges in 
those times, standing for “karaśmierci” Eng. (capital punishment)].
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first half of the 80’s. The year 1990 meant further transformations, especially 
the new legislation (December 20, 1989) appointing new judges of the Supreme 
Court, as well as the First President – Adam Strzembosz, an extraordinary figure. 
The author also exposes the role of the National Council of the Judiciary, which 
has its overtone at present. The last part of the work includes biographies of 
judges, while at the very end the reader is given a set of photographs of the judges 
of the Supreme Court as of 1 September 2017, possibly the latest ones. At the 
time of writing these remarks  it was still up-to-date, but it might no longer be so 
at the time of printing, though.

The author’s erudition proves to be as extraordinary as his meticulousness in 
searching for sources and the ability to acquire sources of different provenance, 
not only documents from a particular period, but also family and private materials 
that the author reached. What an enormous task to perform. The work constitutes 
a monument ofhistory of the Republic of Poland’s most important court of the 
last century.

It is known that the author has been awarded the highest prize of the Lublin 
Scientific Society for the book. It is also highly regrettable that the work is not 
available in the ordinary book circulation.

Adam Lityński



MARCIN ŁYSKO, THE WORKS ON  
THE CODIFICATION OF THE SUBSTANTIVE  

MISDEMEANORS LAW IN PEOPLE’S POLAND  
(1960-1971), WYDAWNICTWO TEMIDA 2,  

BIAŁYSTOK 2016, PP. 351
Marcin Łysko’s monography is unique in its own matter, because no-one 

in Poland except the author carries out historical and legal research on the 
misdemeanors law. In the title, the author outlined the time frame of the period 
covered by the research, and this choice is not accidental. In the years 1960- 

-1971 there was a breakthrough because for the first time after 1932 the thorough 
reconstruction of the codification of misdemeanors took place, ‘which despite the 
collapse of the communist system to the present day constitutes the core of the 
system of substantive misdemeanors law’ (p. 11). The aim of the work, according 
to the author’s intention, was to assess the course of codification works in the 
field of substantive misdemeanors law and determine their significance for the 
development of this branch of law.

The research method adopted by the author is based on an analysis of 
historical and legal facts. The author made an attempt to carry out the reader 
through individual drafts and analyzed the content of the most controversial 
regulations in the legal circles as well as in the Ministry of Internal Affairs and 
party authorities. It was not possible, therefore, to omit the thread of political 
influence on the course of work, because in People’s Poland the law was shaped 
with emphasis on the primacy of strengthening the communist government. 
Therefore, Marcin Łysko analyzed the connection of codification drafts with 
the socialist conception of the educative influence of law on offenders and the 
evolution of this concept to the final codification of 1971.

It is doneon many levels, ranging from dogmatic concepts to the analysis of 
specific legal provisions, which may pose a danger that the work will become 
unreadable. Therefore, the researcher rightly decided to divide the monograph 
into two parts. Both parts are divided into thematic blocks – chapters discussing 
successive drafts of the law in the title, and as part of these chapters he discussed 
each issue in turn signaling the problem with an appropriate subtitle.

The first part of the book focuses mainly on the analysis of misdemeanors law 
drafts drawn up to 1963. An important element of this part is the introductory 
thesis presented by the Codification Commission, i.e. the so-called the general 



part of the substantive misdemeanors law. The second part, in turn deals with the 
work on the Code of Misdemeanors started in 1967 and culminated in the adop-
tion of the Code of Misdemeanors in 1971.

Each discussion of the draft is crowned with a broad report on the course of 
public discussion on the issues. The whole work is arranged in a clear composition 
with preserved chronology and logical connections.

The monograph opens with a brief discussion of the work of a few research-
ers dealing with the misdemeanors law. The analysis of problems over codifica-
tion works is preceded by a comprehensive presentation of the legal status at 
the end of the 1950s, which I consider to be purposeful and justified. Without 
specifying what was considered to be the premises for commencing codification 
proceedings one cannot, after all, conduct a convincing discussion on the need 
for change.

The author also presented a historical outline of the law of offenses, succinctly 
outlining the genesis of the problem which was and still constitutes a dispute 
about the place of the misdemeanors law in the legal system. The reader may feel 
a bit unsatisfied in the issue of presenting the original position of the doctrine, be-
cause the author limited himself to presenting an outline of the theses put forward 
by criminal law theorists without justifying them. It compels the insightful read-
er to reach for other sources, because understanding the essence of the offense is  
a starting point to explore further issues.

Since 1932, the issues related to offenses have been included in a separate 
regulation of the misdemeanors law (Journal of Laws No. 60, item 572), but 
this was an incomplete regulation, which resulted from Article 2 Misdemeanors 
Law, where some of the provisions of the General Part of the Code of Criminal 
Procedure were ordered to be applied for minor offences. This indicates the in-
completeness of the regulations contained in the regulation. The misdemeanors 
law typified offenses against public order, safety, public health, individual per-
sons and property, which certainly did not exhaust the range of offenses, and the 
bodies of administration were entrusted with handling the cases. This situation 
lasted until the end of the 1940s with minor modifications, mainly in the scope 
of increasing the upper limit of fines.

However, there were the first symptoms of the growing role of administra-
tive bodies in adjudicating in cases of minor offenses, especially in relation to 
new facts created in special laws (p. 34). By virtue of the Act of 15 December 
1951 on the criminal and administrative jurisdiction, colleges were appointed to 
adjudicate. As a consequence, the criminal jurisdiction of administrative bodies 
was perceived as the application of administrative measures of a socio-educa-
tional nature (p. 35). Marcin Łysko emphasized this problem, rightly showing the 
causal relationship between the progressing Stalinization and the increase in the 
repressiveness of the misdemeanors law penetrating deeper and deeper into the 
private sphere of citizens.

THE SYSTEMATIcS OF ANNUALS OF THE ADMINISTRATION AND LAW392



Groundbreaking changes took place in 1958, when the current regulations 
on misdemeanors were criticized as ineffective in Polish reality. The socialist 
concept of educational punishments has been rejected as ineffective, for the 
sake of heightened severity of penal measures. A number of acts have been 
reformed, in particular concerning hooliganism1 and criminal and administrative 
jurisdiction2.

It must be admitted that the content of the proposed changes in the regulations 
has been thoroughly developed by the author. ‘The amendment of December 1958 
was treated in terms of meeting expectations of the practice of the jurisprudence 
of the reform, which was necessary due to the distant perspective of commencing 
codification of misdemeanors law’, (M. Łysko (p. 47). The Act became the leading 
and widely used legal act, which pushed the misdemeanors law of 1932 into the 
role of a secondary legal act from the point of view of the practice of criminal 
and administrative jurisdiction.

In the following chapters of this part of the study, the author focuses on 
the effects of work carried out by the Commission appointed in 1960 by the 
Ministers of Internal Affairs and Justice to develop a draft law on misdemeanors. 
The composition of the Commission, which included mainly representatives of 
the doctrine of administrative law, pointed to tendencies aimed at breaking the 
misdemeanors law from the criminal law (p. 54). This can be seen by following 
the course of the discussion on the notion of misdemeanors, where the most 
important was to emphasize the social danger of an act defining the minor offense 

‘as an act prohibited by the law in force at the time of its commission, socially 
dangerous, not being a crime and threatened with administrative penalties’ (pp. 
56-57). There was also the concept of guilt as the premises for liability in the 
misdemeanors law. Interesting are also the arguments for the lowering of the age 
limit of minors, which determines the criminal and administrative liability to 10 
years. This is just an example of a part of the general substantive law given to 
the Commission.

Marcin Łysko basing on rich archival materials also reconstructed the works 
on the special part of the misdemeanors law, which is all the more interesting 
because the subject scope of the current law was much dispersed. ‘The 
Secretariat pointed to the fact that more than 200 legal acts were in force, the 
provisions of which contained about 1500 facts of actual offenses subject to the 
jurisdiction of the colleges’ (p. 68). Plans for solutions for this state of affairs 
were very ambitious and promising from comprehensive changes to fragmented 
modifications. All these concepts together with justification are presented in  
a sufficiently transparent manner, although sometimes the reader may get lost in 
the shortcuts used by the author when presenting formal and legal issues.

1 Act of May 22, 1958 on strengthening criminal liability for hooliganism (Journal of Laws No. 34, item 152).
2 Act of December 2, 1958 on amending the Act of December 1951 on criminal and administrative jurisdiction 
(Journal of Laws No. 77, item 396).
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On the basis of the analysis of subsequent drafts, we can observe a crystalliz-
ing concept of the construction of misdemeanors law, which primarily would be-
come a regulation independent of criminal law. The proposed formal definition 
has also evolved, distracting the notion of a minor offense from the previous pen-
alty criterion, replacing it with a negligible degree of social danger. The result 
of such an approach became the ‘stratification’ of minor offences according to  
a new criterion, whose measure was the value of the object. This approach gained 
the support of the authorities, struggling with the problem of petty crime and 
incurring the costs of litigation disproportionate to the detriment (page 115). Of 
particular interest to the authorities was the issue of gradual transfer of cases 
characterized by a low degree of social harm from the courts under the jurisdic-
tion of the colleges. The discussion on the problem of separating the minor of-
fense from the actual state of the offenses which has been recognized so far has 
turned out to be extremely turbulent.

The draft of referring cases to colleges in the scope of ‘minor offenses’ was 
even found to be contrary to the current Constitution of the Polish People’s Re-
public. The Constitution provided for the examination of criminal cases by inde-
pendent courts. An opinion of L. Kubicki, who was the only one who opposed the 
transfer of these ‘minor offenses’ to the criminal-administrative jurisdiction is of 
particular interest (pp. 118-119). It is worth getting acquainted with it and even 
confront it with today’s reality. Perhaps his reasons should have been considered 
right and in this way, today’s disputes over the Code of Misdemeanors and further 

‘halving’ of offenses would not have taken place at all.
The author started the second part of the study with the chapter devoted to 

the Transfer Act, which has its justification because it was a legal act indicating 
a new direction of further work on the codification of offenses. This chapter 
should be of interest to anyone who is intrigued by the reason for shifting the 
misdemeanors law towards the criminal law. Next the author extensively reports 
the resumption of codification works suspended in 1963 due to the veto posed by 
the party authorities, which up to now have not shown much interest in the prob-
lem of codification of the misdemeanors law (pp. 133 and following). The task of 
preparing the draft was entrusted to the Committee II, jointly established by the 
Ministers of the Internal Affairs and Justice of February 28, 1967, ‘although for-
mally they did not resolvethe previous Commission’ (p. 153). This time the com-
position of the Commission pointed to the view, already established in the 1960s, 
about the affiliation of the misdemeanors law to the area of criminal law (p. 154). 
Among the most important concepts discussed by the author, the draft developed 
political accents “in the form of a new, adapted to the needs of practice inclusion 
of a number of offenses committed by priests and so-called »Church activism«“ 
(pp. 174 and following). This was the Ministry’s response to the problem of the  
growing influence of the Church in the society. The author writes more broadly 
about this topic in chapter 13th, where he published critical remarks of the Catho-
lic Church (pp. 272-278).
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The environmental discussions cited by M. Łysko indicate tendencies to ex-
cessive penalization, which Gomułka government treated as a tool to solve social 
problems. Moreover, before the draft was passed on to the legislative procedure 
it underwent a thorough verification of the Colleges of the Ministry of Internal 
Affairs and the Ministry of Justice. It is a pity that the author was not tempted to 
comment on this chapter. The political control over the creation of law affected 
all of its branches including the codification of misdemeanors, so it would be 
worth sharing one’s own reflections with the reader.

Generally, the rhetoric of the study may have its appeal, although sometimes 
it seems to be overloaded with the excess of information and the mental shortcuts 
mentioned above that disturb the content and may cause difficulties in reading 
the meaning.

Summing up the book by Marcin Łysko one can say that the construction of 
considerations seems to be thought out, and the issues are arranged in a logical 
sequence not only within the chapters themselves, but also in the context of the 
entire discourse in the work. Undoubtedly, the subject matter is interesting and 
the individual issues discussed by the author can be read with interest because 
the analysis of the misdemeanors law is certainly not an easy thing. However, it 
is noteworthy that the author limits himself to presenting existing views of other 
researchers of the history of law not engaging in polemics with them or propos-
ing his own concepts.

An undoubted advantage of the monograph are numerous and diverse archival 
materials. On the basis of these archives and printed sources M. Łysko conducted 
the reader through numerous drafts of codification of misdemeanors. Thanks to 
this work, the reader has the opportunity to trace the history of misdemeanors, 
interesting because passed in the communist system of the Polish People’s Re-
public.

The book is included in the category of historical and legal studies and it cer-
tainly accomplishes the goal intended by the author in an exhaustive way. It is an 
important book from the point of view of the history of law as well as today’s leg-
islation, because the provisions of the passed Act still remain in force. The Code 
of Misdemeanors is one of those branches of law that affects the entire society 
in its everyday functioning and therefore it is worth knowing its assumptions, 
its ratio legisin order to learn to respect its provisions. After all, legum ministri 
magistratus, legum interpretes iudices ....

       
Ewa Strug
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ON THE AcTIVITY OF THE FAcULTY  
OF ADMINISTRATION AND LAW  

AT THE HUMANITAS UNIVERSITY
In 2017, employees and collaborators of the Faculty of Administration and 

Law of the Humanitas University demonstrated their activity in various fields, 
achieving many scientific, educational and professional successes. Below is  
a detailed report.

PUBLICATIONS OF THE FACULTY EMPLOYEES

Prof. dr hab. Adam Lityński was the author of a monograph Prawo Rosji 
i ZSRR 1917-1991 czyli historia wszechzwiązkowego komunistycznego prawa 
(bolszewików). Krótki kurs. Wydawnictwo C.H. Beck, edition 3, Warsaw 2017, 
pp. 431 + 34 numbered with Arabic numerals. In addition, together with prof. dr 
hab. Wiktor Hołubko, he published two articles 

1. Na gruzach imperium. Ukraina po upadku cesarstwa rosyjskiego: od rewolucji 
lutowej 1917 do traktatu brzeskiego 1918, ”Czasopismo Prawno-Historycz-
ne”, 2017, vol. LXIX, book 1, pp. 83-129.

2. Zagadnienie  państwowości białoruskiej w latach 1917-1920. W setną rocznicę 
rewolucji 1917, ”Roczniki Administracji i Prawa” Year XVII, special book, 
Sosnowiec 2017, pp. 115-137.

The Professor’s publishing activity also includes reviews of two mono-
graphs:

1. Piotr Fiedorczyk,  Prawo rodzinne w pracach nad unifikacją i kodyfikacją 
prawa w Polsce (1945-1964),  Press of the University of Białystok, Białystok 
2014, p. 811; Annuals of the Administration and Law, Year XVII, special book, 
Sosnowiec 2017, pp. 545-553.

2. Anna Stawarska-Rippel, Elementy prywatne i publiczne w procesie cywilnym 
w świetle prac kodyfikacyjnych w Polsce (1918-1964). Studium historyczno-
prawne,  Katowice 2015, pp. 429, ”Czasopismo Prawno-Historyczne” 2017, 
book 1, pp. 303-306.

Prof. dr hab. Roman Tokarczyk was the author of a textbook, Podstawy Pra-
woznawstwa, Teorii i Filozofii Prawa. Reinterpretacja Krytyczna. (The Foun-
dation of the Jurisprudence, Theory and Philosophy of Law. Critical Reinterpre-
tation), Humanitas University Press, Humanitas University, Sosnowiec 2017. In 
addition, the Professor’s publications include:
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1. Główne tezy poznawczych i praktycznych zakresów politologii religii (Princi-
ples of Knowledge and Practical Scope of the Political Science of Religion) 

- http://www.romantokarczyk.pl/pics/2017/pdf/politologia_religii.pdf
2. Tezy ochrony normatywnej zwierząt w świetle biojurysprudencji (Theses of 

the Normative Protection of Animals in the Light of the Biojurisprudence), 
[in:] Człowiek Państwo Prawo. Księga Jubileuszowa dedykowana Stanisła-
wowi Leszkowi Stadniczeńko (Man State Law. Jubilee Book Dedicated to Sta-
nislaw Leszek Stadniczeńko), (ed) University of Finance and Management in 
Warsaw, Warsaw 2017, pp. 1033-1037.

3. Zarys i komparatystyka doktryn rewolucjonizmu i ewolucjonizmu (An Outline 
and Comparatistics Revolutionism and Evolutionism Doctrines) – http://www.
romantokarczyk.pl/pics/2017/zikdr.pdf

4. Studenci Humanitas autorami recenzji (University Humanitas Students as 
Review Authors) [in:] Annuals of the Administration and Law. Theory and 
practice. Year 2017. Book 1, ISSN 1644-9126.

5. O istocie i przejawach zdradzania samego siebie (About the Essence and Ma-
nifestations of Self-betrayal) “Lublin. Kultura i społeczeństwo” 2017, no. 1-2, 
pp. 14-19

6. Niezwykły pokaz mody (An Extraordinary Fashion Show), “Lublin. Kultura  
i społeczeństwo” 2017, no. 3-4, pp. 56-65

7. Dramatyczne wspomnienia z Turobina, Izbicy, Lublina, Gródek (Dramatic 
Memories of Turobin, Izbica, Lublin, Gródki), collected and edited by R. To-
karczyk, Wydawnictwo Polihymnia, Lublin 2017.

Prof. dr hab. Ladislav Orosz was the author of a chapter entitled: The Issue 
of National Minorities and Ethnic Groups in the Case Law of the Constituti-
onal Court of the Slovak Republic after Slovakia’s Accession to the European 
Union (2004-2016) [in:]  Štefan Šutaj – Lucia Heldáková – Nikola Regináčová 
(eds.), Current Issues of Research on Nationality Policy and Nationality Rela-
tionsin Slovakia in the 20th and the 21st Centuries. Prešov: UNIVERSUM 217,  
pp. 110-128.

Prof. dr hab. Wiktor Hołubko, together with Adam Lityński, published two 
articles:

1. Na gruzach imperium. Ukraina po upadku cesarstwa rosyjskiego: od rewolucji 
lutowej 1917 do traktatu brzeskiego 1918, „Czasopismo Prawno-Historyczne”, 
vol. LXIX. Book 1, 2017, pp. 83-129.

2. Zagadnienie państwowości białoruskiej w latach 1917-1920. W setną rocznicę 
rewolucji 1917, „Roczniki Administracji i Prawa”. Year XVII. Special book, 
Sosnowiec 2017, pp. 115-137. 

In addition, the Professor was also the author of: 
1. Metodyczne zasady przygotowania historyka krajoznawcy: doświadczenie, 

perspektywy, “Дрогобицькийкраєзнавчийзбірник”. Спеціальний випуск. 
No. ІІІ, Дрогобич 2017, pp. 9-20.
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2. Mychajło Hrustewski o roli wojskowego czynnika w państwowotwórczych 
procesach Centralnej Rady, Wijśkowo-naukowyj wisnyk. No. 26, Lviv, 2017, 
pp. 15-27.

The Professor’s published output is also supplemented by the scientific ed-
iting of a monograph: Z historii konfliktów społeczno-etnicznych. Ukraińcy  
i Polacy na Naddnieprzu, Wołyniu i w Galicji Wschodniej w XIX – i pierwszej 
połowie XX wieku, Kharkiv 2017, pp. 490. 

This year, Prof. dr hab. Krzysztof Wojciech Baran was the author of numer-
ous publications. Particularly noteworthy among them isthe publishing initiative 
of a multi-volume edition System Prawa Pracy (Wydawnictwo Wolters Kluwer), 
the executive editor of which was theProfessor. In 2017 three volumes were pub-
lished in total:

1. System Prawa Pracy. Część ogólna, volume 1, of which the Professor was 
also the editor. 

2. System Prawa Pracy. Indywidualne prawo pracy. volume 2,
3. System prawa pracy. Pozaumowne stosunki pracy, volume 4.

The Professor was also an editor and co-author of a monograph entitled: La-
bour law disputes  in Polish legal system, Wydawnictwo C.H. Beck, Warsaw 2017 
as well as a chapter entitled Funciones del derecho laboral  de Polonia [in:] Re-
vista de Derecho Laboral Y Securidal Social, Buenos Aires 2017.

Regardless of the above, the Professor is the editor-in-chief of a ranked schol-
ar journal, „Studia  z zakresu prawa pracy i polityki społecznej” issued by the 
Jagillonian University Press. 

Prof. dr hab. Dariusz Rozmus was a scientific editor (together with Iwona 
Gredka-Ligarska) of a monograph entitled Nielegalne. Poszukiwanie Zabytków  
i obrót zabytkami. Na styku archeologii i prawa published by Humanitas Univer-
sity Press. The Professor was also a co-author of the introduction to this mono-
graph. In addition, the Professor was the author of the following articles and 
chapters in collective monographs:

1. D. Rozmus, J. Tokaj, The resonance of the Eastern and Byzantine influences 
upon the 12th-century coins in Poland – selected examples of the mintage of 
Władysław II Wygnaniec and Bolesław IV Kędzierzawy, JOURNAL OF HIS-
TORICAL AND ARCHAEОLOGICAL RESEARCH,	Университетскоиздат
елство “ЕпископКонстантинПреславски”, Шумен, 2017, pp. 38-50.

2. D. Rozmus, A. Garbacz-Klempka, Wczesnośredniowieczna ceramika szkli-
wiona z Dąbrowy Górniczej – Łośnia i innych stanowisk archeologicznych 
związanych z metalurgią srebra i ołowiu – wybrane zagadnienia [in:] S. Sie-
mianowska, P. Rzeźnik, K. Chrzan (ed.) „Ceramika i szkło w archeologii  
i konserwacji”, Wrocław 2017, pp. 261-285.

3. D. Rozmus,  O zaklętych skarbach czyli jak się można szybko i łatwo dorobić 
[in:] D. Rozmus, I. Gredka-Ligarska (ed.), Legalne / Nielegalne. Poszukiwa-
nie Zabytków i obrót zabytkami. Na styku archeologii i prawa, Sosnowiec 
2017, pp. 11-19.
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4. D. Rozmus, U źródeł własności ... intelektualnej [in:] D. Fleszer, M. Gurdek,  
Ł. Strzępek (ed.), Własność w systemie prawa, Sosnowiec 2017, pp. 165- 213.

5. M. Szymaszkiewicz, D. Rozmus, Ślady prac górniczych w Libiążu pow. 
Chrzanów, „Hereditias Minariorum” 4/ 2017, pp. 5-27.

6. P. Kolasa, D. Rozmus, J. Tokaj, Ślady osadnictwa wielokulturowego w Dą-
browie – Górniczej – Łośniu, volume 8 Śląskich Prac Prahistorycznych,  
pp. 179-202.

7. D. Makowicz-Poliszot, D. Rozmus, B. Sz. Szmoniewski, Pochówki zwierzęce 
ze stanowisk nr 2 i 8 w Dąbrowie Górniczej – Łośniu w świetle analizy arche-
ozoologicznej, 8 volume  Śląskich Prac Prahistorycznych, pp. 203-225.

Prof. dr hab. Bolesław Maciej Ćwiertniak was the author of a chapter entitled 
O refleksji naukowej nad relacjami samorządu terytorialnego i rynków pracy, in 
a collective monograph edited by him Kompetencje samorządu terytorialnego 
w zakresie polityki społecznej. Samorząd terytorialny a rynki pracy, Sosnowiec 
2016, pp. 7-20 (chapter not included in the last year’s chronicle). Moreover, the 
Professor was the author of a study entitled Kilka wspomnień i rad pro Humani-
tas bono, [in:] 20 years of Humanitas University. Jubilee Book, Sosnowiec 2017, 
pp. 139-141. The Professor’s scientific achievements also inlcude:

1. The scientific editing of a collective monograph entitled Kompetencje 
samorządu terytorialnego w zakresie polityki społecznej. Samorząd terytori-
alny a rynki pracy, Sosnowiec 2016 (20 authors, 312 pages) not inlcuded in 
the last year’s chronicle. 

2. Acting as a secretary of science (together with M. Nowak and M. Wujczyk) in: 
System prawa pracy [ed.] K.W. Baran, volume IV Indywidualne prawo pracy. 
Pozaumowne stosunki pracy, [ed.] Z. Góral, Warsaw 2017, Wolters Kluwer,  
p. 878.

3. A publication review of a monograph: P. Wolnicki, O. Kucharski, Formy za-
trudnienia i ich dokumentowanie w kościołach i innych związkach wyznanio-
wych, Częstochowa 2017, p. 111.

4. Publication reviews of articles by A.M. Świątkowski and M. Wujczykto  
a magazine Studies in Law: Research Papers (Studia Prawnicze: Rozprawy  
i Materiały), Published by A.F. Modrzewski Krakow University, 

5. 5 permanent publishing cooperation (permanent reviewer) in monthlies: 
Przegląd Prawa Publicznego, Praca i Zabezpieczenie Społeczne and Annuals 
KPiP WPiA UMK in Toruń. 

In 2017 Dr Maciej Borski, as the editor-in-chief of the Annuals of the Admin-
istration and Lawled to the publication of three books (including one special) 
transformed into a six-monthly magazine.Irrespective of the above, Dr Borski 
was the author of the following articles and chapters in monographs:

1. Prawo osób niepełnosprawnych do pomocy państwa – uwagi na tle art. 69 
konstytucji,  [in:] D. Fleszer, A. Rogacka-Łukasik (ed.), Wokół problematyki 
stosowania prawa, Sosnowiec 2016, pp. 255-271 (not included in the previ-
ous chronicle). 
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2. Agitacja wyborcza jako ważny element kampanii wyborczej – wybrane zagad-
nienia, Roczniki Administracji i Prawa Teoria i Praktyka, year XVII (special 
book), Sosnowiec 2017, pp. 37-50,

3. Powszechne głosowanie korespondencyjne remedium na niską frekwencję 
wyborczą? – ”Przegląd Prawa Publicznego” no. 7-8/2017, pp. 130-138,

4. Obowiązki państwa w kontekście zatrudniania osób niepełnosprawnych  
– kilka refleksji na tle wybranych regulacji konstytucyjnych, ”Studia z zakresu 
prawa pracy i polityki społecznej” Krakow 2017, 24, no. 2, pp. 125-141,

5. Zasada decentralizacji władzy publicznej jako ważny element aksjologii 
ustrojowej determinującej kształt współczesnego samorządu terytorialnego, 
[in:] J. Podgórska-Rykała, M. Borski, Modele administracji samorządowej  
w wybranych państwach europejskich, Sosnowiec 2017, pp. 29-44.

In addition, Dr Borski, together with dr J. Podgórska-Rykała, was a scientific 
editor of a monograph entitled Modele administracji samorządowej w wybra-
nych państwach europejskich, Sosnowiec 2017, pp. 29-44.

Dr Anna Rogacka-Łukasik was the author of two collective monographs pub-
lished in 2016, but not included in the previous chronicle.

1. D. Fleszer, A. Rogacka-Łukasik (ed.), Wokół problematyki stosowania prawa. 
Jubilee book dedicated to Professor Stanisław Malarski on the 85th anniver-
sary of his birth, Humanitas University Press 2016.

2. D. Fleszer, A. Rogacka- Łukasik (ed.), Studia administracyjne i cywilne. Jubi-
lee book dedicated to Professor Stanisław Malarski on the 85th anniversary of 
his birth, Humanitas University Press 2016.

Dr Rogacka-Łukasik’s achievements include also the following chapters in 
collective monographs: 

1. Reguła korekcyjna na gruncie Rozporządzenia Parlamentu Europejskiego  
i Rady (UE) nr 650/2012 [in:] Dorota Fleszer, Anna Rogacka-Łukasik (ed.), 
Studia administracyjne i cywilne. Jubilee book dedicated to Professor Stani-
sław Malarski on the 85th anniversary of his birth, Humanitas Unviersity Press 
2016.

2. Wynagrodzenie z tytułu korzystania z nieruchomości bez tytułu prawnego 
przez przedsiębiorstwo przesyłowe [in:] Dorota Fleszer, Magdalena Gurdek, 
Łukasz Strzępek (ed.), Własność w systemie prawa. 

3. Europejskie poświadczenie spadkowe jako przejaw integracji europejskiej 
[in:] Paulina Bieś-Srokosz, Jacek Srokosz, Ewelina żelasko-Makowska (ed.), 
Oddziaływanie praw: międzynarodowego, europejskiego oraz wybranych 
państw na polski porządek prawny. 

4. Ochrona informacji w jednostkach samorządu terytorialnego poprzez stoso-
wanie polityki bezpieczeństwa informacji, [in:] Dorota Fleszer (ed.), Bezpie-
czeństwo informacji w administracji publicznej. 

5. Outsourcing w procesie świadczenia usług społecznych jako forma zarządzania  
w jednostkach samorządu terytorialnego [in:] M. Gurdek (ed.) Zarządzanie 
jednostkami samorządu terytorialnego w warunkach gospodarki rynkowej.
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In additions, Dr Rogacka-Łukasik published: 
1. Report on a scientific conference ”Prawo w konfrontacji z presją polityczną”, 

Sosnowiec, 24- 25 September 2016 [in:] Przegląd Prawa Publicznego no. 7- 8/ 
2017.

2. Report on a scientific conference “Prawo w konfrontacji z presją polityczną”, 
Sosnowiec 24-25.09.2016 [in:] Annuals of the Administration and Law. The-
ory and practice. Year XVII, Special book, Sosnowiec 2017, pp. 537-538. 

3. Sprawozdanie z jubileuszu prof. dr hab. Stanisława Malarskiego [in:] Annu-
als of the Administration and Law. Theory and practice. Year XVII. Special 
book, Sosnowiec 2017, pp. 535-536. 

4. Report on the scientific conference “Europa w świecie: czas przełomu” [in:] 
Annuals of the Administration and Law. Theory and practice. Year 2017. 
Book2. 

Dr Dorota Fleszer was the author of the following articles and chapters in 
monographs:

1. Formy realizacji zadań publicznych na przykładzie zasobu mieszkaniowego gmi-
ny ”Casus”  No. 83 of 2016 pp. 4-7 (not included in the last year’s chronicle).

2. Jakość w administracji publicznej [in:] L. Zacharko (ed.), Nauka adminis-
tracji. Paradygmaty współczesnego zarządzania w administracji publicznej, 
Wydawnictwo Państwowej Wyższej Szkoły Zawodowej in Racibórz, Racibórz 
2016, pp. 165-180, (not included in the last year’s chronicle).

3. Wybrane prawne aspekty ograniczeń antykorupcyjnych w samorządzie gmin-
nym [in:] M. Myśliwiec, A. Turska-Kawa (ed.), Korupcja w administracji, 
IPSO ORDO Academic Foundation, Sławków 2016, pp. 121-133 (not includ-
ed in the last year’s chronicle)

4. Wybrane zagadnienia związane z prowadzeniem działalności gospodarczej 
przez gminy [in:] B. Dolnicki (ed.), Sposoby realizacji zadań publicznych, 
Wydawnictwo Wolters Kluwer, Warsaw 2016, pp. 231-243 (not included in 
the last year’s chronicle).

5. Zarządzanie zasobami ludzkimi a oceny pracowników samorządowych, [in:] 
B. Ćwiertniak (ed.), Samorząd terytorialny a rynki pracy, Humanitas Univer-
sity PressSosnowiec 2017.

6. Zabezpieczenie danych osobowych – zakres obowiązku i sankcje za jego na-
ruszenie, D. Fleszer (ed.), Bezpieczeństwo informacji w administracji public-
znej, Humanitas University Press, Sosnowiec 2017, pp. 83-96. 

7. Gminny zasób mieszkaniowy, [in:] D. Fleszer, M. Gurdek, Ł. Strzępek (ed.), 
Własność w systemie prawa, Humanitas University Press, Sosnowiec 2017,  
pp. 75-86. 

This year Dr Magdalena Gurdek published a collective monograph, edited by 
her, entitled Zarządzanie jednostkami samorządu terytorialnego w warunkach 
gospodarki rynkowej, Sosnowiec 2017. She was also a co-editor (together with 
D. Fleszer i Ł. Strzępek) of a collective monograph entitled Własność w systemie 
prawa, Sosnowiec 2017.
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In addition, she published the following articles:
1. Aktorzy kompletu normatywnego określonego ustawą z 24.07.2015 r. o zmi-

anie ustawy − Prawo o ruchu drogowym oraz ustawy o strażach gminnych  
i ich cele działania, Przegląd Prawa Publicznego 2017, no. 2 – co-author with 
S. Gurdek.

2. It always cuts both ways, that is a few remarks – in the context of article 67 
paragraph 3 of the act on local referendum – about the side effects of regu-
lations introduced under the influence of political pressure, Przegląd Prawa 
Publicznego 2017, no. 7-8.

3. Uwagi na tle ustawowych zmian w zakresie regulacji dotyczących końca ter-
minu przypadającego na sobotę (część 1), Przegląd Prawa Publicznego 2017, 
no. 11.

4. Uwagi na tle ustawowych zmian w zakresie regulacji dotyczących końca terminu 
przypadającego na sobotę (część 2), Przegląd Prawa Publicznego, 2017, no. 12.

5. Glosa do wyroku NSA z dnia 14 lipca 2015 r. (II OSK 1548/15), Samorząd 
Terytorialny 2017, no. 2.

6. Glosa do wyroku NSA z dnia 26 kwietnia 2016 r. (I OSK 3507/15), Sobota jako 
dzień roboczy na gruncie art. 13b ust. 1 u.d.p., Samorząd Terytorialny 2017, 
no. 7-8.

7. Gdy koniec terminu przypada na sobotę – refleksje na gruncie administra-
cyjnoprawnym, Annuals of the Administration and Law, Year XVII, special 
book, Sosnowiec 2017. 

Dr Gurdek’s publications also include the review of monographs: Beata Baran 
Postępowanie dyscyplinarne w sprawach funkcjonariuszy Służby Więziennej, 
Wolters Kluwer, Warszawa 2016 pp. 406, Przegląd Prawa Publicznego 2017, no. 
3 and the following chapters in monographs: 

1. Nieobsadzone mandaty w samorządowym prawie wyborczym, [in:] S. Micha-
łowski, M. Sidor, J. Wasil, (ed.) 25 lat samorządu terytorialnego w Polsce 

– bilans doświadczeń, Lublin 2016.
2. Osoba zarządzająca lub członek organu zarządzającego tzw. komunalną oso-

bą prawną, [in:] D. Fleszer, A. Rogacka-Łukasik (ed.) Studia administracyjne 
i cywilne. Księga Jubileuszowa dedykowana Profesorowi Stanisławowi Ma-
larskiemu w 85. Rocznicę urodzin, Sosnowiec 2016.

3. Skutki pozostawienia nieobsadzonych mandatów w trybie art. 380 Kodek-
su wyborczego, [in:] Z. Bukowski, S. Kamosiński (ed.) 25 lat samorządu 
terytorialnego w Polsce. Doświadczenia przeszłości, wnioski na przyszłość,  
Bydgoszcz 2016.

4. Sądowa kontrola ważności referendum w sprawie odwołania wójta w kontekście 
przysługujących wójtowi środków ochrony prawnej, [in:] W. Wójcicka (ed.), 
Sądowa kontrola administracji publicznej. Doświadczenia, dylematy, perspe-
ktywy, Częstochowa 2017.

5. Zarządzanie kompetencjami pracowników samorządowych na przykładzie 
Urzędu Miasta Siemianowice Śląskie, [in:] M. Gurdek (ed.) Zarządzanie  
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jednostkami samorządu terytorialnego w warunkach gospodarki rynkowej, 
Sosnowiec 2017 – co-author with M. Brzozowski.

6. Zarządzanie nieruchomościami przez gminy, [in:] M. Gurdek (ed.) Zarządza-
nie jednostkami samorządu terytorialnego w warunkach gospodarki rynko-
wej, Sosnowiec 2017 – co-author with G. Drzymont. 

Dr Iwona Gredka-Ligarska co-edited two collective monographs:
1. Together with D. Rozmus, ,,Legalne/nielegalne poszukiwanie zabytków i ob-

rót zabytkami. Na styku archeologii i prawa”, Humanitas University Press, 
Humanitas University, Sosnowiec 2017. 

2. Together with A.Rogacka-Łukasik, Zwrot dóbr kultury wyprowadzonych nie-
zgodnie z prawem z terytorium państwa członkowskiego na podstawie Dyrek-
tywy 2014/60/UE z dnia 15.05.2014 r.”, Humanitas University Press, Humani-
tas University, Sosnowiec 2017. In this monograph, she was also the author of  
a chapter entitled ,,Wykonanie orzeczenia nakazującego zwrot dobra kultury na 
terytorium państwa członkowskiego UE w świetle Dyrektywy 2014/60/UE”. 

Dr Joanna Podgórska-Rykała was the author and co-author of the following 
studies:

1. Organ stanowiący w gminie. Model polski na tle rozwiązań ustrojowych przy-
jętych w wybranych państwach europejskich (Francja, Niemcy), [in:] Wrocław-
skie Studia Sądowe, Quarterly, 1/2017 (22), Year VI, January-March, pp. 15-33.

2. Zasada równości płci – wybrane regulacje prawa krajowego, [in:] Annuals of 
the Administration and Law, Theory and Practice, year XVII (special book), 
Sosnowiec 2017, pp. 19-35.

3. Administrowanie, zarządzanie, współrządzenie w administracji publicznej. 
Różne koncepcje i ich konsekwencje dla obywateli, [in:] M. Gurdek (ed.), Za-
rządzanie jednostkami samorządu terytorialnego w warunkach gospodarki 
rynkowej, Sosnowiec 2017, pp. 29-40.

4. Samorząd terytorialny w Europie: różne modele – wspólne wartości fundamen-
talne, [in:] J. Podgórska-Rykała, M. Borski (ed.), Modele administracji samo-
rządowej w wybranych państwach europejskich, Sosnowiec 2017, pp. 15-27.

In addition, Dr Podgórska-Rykała, together with Dr Maciej Borski, was 
a scientific editor of a collective monograph entitled Modele administracji 
samorządowej w wybranych państwach europejskich, Sosnowiec 2017.

Dr Podgórska-Rykała was also the author of:
1. Main assumptions of Zagłębie Senior Policy, an unpublished report ordered 

by  Humanitas Foundationas part of a project entitled Active Senior’s Acad-
emy of Zagłębie, co-funded by the Ministry of Labour, Family and Social 
Affairs as part of the ASOS programme, Sosnowiec 2016 (not included in the 
last year’s report).

2. Sosnowiec Board of Seniors – beginnings and challenges, [in:] ”Pismo 
Samorządu Terytorialnego WSPÓLNOTA”, no. 1/1215, 14 January 2017.

Dr Tomasz Miłkowski was a scientific editor of a collective monograph entit-
led: Bezpieczeństwo – powinność czy gwarancja? vol. V Gromadzenie informa-
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cji przez służby policyjne a status i prawa jednostki, Humanitas University Press, 
Sosnowiec 2017. Dr Miłkowski also published an article entitled Critical Areas 
of Services and Supplies – the Legal Mechanisms for the Special Control of their 
Functioning,  in a magazine Internal Security, January-June 2017, published by 
the Police Academy in Szczytno.

Dr Tomasz Turek published a chapter entitled Zasady opodatkowania docho-
dów osiąganych z działalności gospodarczej podatkiem dochodowym od osób 
fizycznych i podatkiem dochodowym od osób prawnychin a monograph edited 
by R. Blicharz, Przedsiębiorca. Zagadnienia wybrane, Silesian University Press, 
Katowice 2017, pp. 153-172.

Dr Jarosław Rokicki was the author of a chapter entitled: Zamówienia pub-
liczne  wobec małych i średnich przedsiębiorstw published in a collective mon-
ograph edited by M. Gurdek Zarządzanie jednostkami samorządu terytorial-
nego w warunkach gospodarki rynkowej, Sosnowiec 2017. Moreover, this year  
Dr Rokicki, started cooperation with a prestigious monthly magazine „Przetargi 
Publiczne”, in which he was a co-author of (with M. Zastrzeżyński) the follow-
ing articles on public procurements: Nowelizacja a rozwój MŚP oraz Zmiana 

„innego podmiotu”, „Przetargi publiczne” no. 1/2017, Sprawozdanie o udzielo-
nych zamówieniach, „Przetargi publiczne” no. 2/2017, Zarządzanie ryzykiem  
w zamówieniach publicznych, „Przetargi publiczne” no. 4/2017, Zebranie wykon-
awców i wizja lokalna, „Przetargi publiczne” no. 5/2017, Wyjaśnienie oraz zmi-
ana treści SIWZ, „Przetargi publiczne” no. 6/2017, Przygotowanie postępowania 
po nowelizacji, „Przetargi publiczne” no. 7/2017, Uchylanie się wykonawcy od 
zawarcia umowy, „Przetargi publiczne” no. 8/2017. 

Dr Łukasz Strzępek was a co-editor (together with D. Fleszer and M. Gur-
dek) of a monograph entitled Własność w systemie prawa, Humanitas University 
Press, Sosnowiec 2017. 

PARTICIPATION IN SCIENTIFIC CONFERENCES
16-17 November 2017, Prof. dr hab. Adam Lityński attended the 21st Inter-

national Scientific Conference “Culture of Eastern Europe” in Zabrze, entitled:  
Work, its role and social functions over centuries in the context of Middle Europe.  
Organizers: Municipal Office in Zabrze, Polish Academy of Sciences, Branch in 
Katowice,  Polskie Tow. Historyczne, Branch in Katowice. TheProfessor gave  
a lecture entitled GUŁag  w systemie pracy  ZSRR. 

Prof. dr hab. Wiktor Hołubko participated in: 
1. A national scientific conference entitled “Wojna – Wojsko – Bezpieczeństwo 

poprzez stulecia i epoki”, which was held at the University of Szczecin, 14 
March 2017.

2. An international scientific conference „Człowiek i technika w wybitnych 
bitwach światowych wojen ХХ stulecia”, Narodowa akademia sił lądowych, 
Lviv, 17 June 2017.
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3. 5th International Scientific and Practical Conference „Technologie informa-
cyjno-komunikacyjne we współczesnej edukacji: doświadczenie, problemy, 
perspektywy”,which was held at Lviv State University of Life Safety, 19-20 
October 2017.

Prof. dr hab. Ladislav Orosz actively attended the following international sci-
entific conferences:

1. 25 rokov Ústavy Slovenskej republiky – VI. ústavné dni (25 years of the 
Constitution of the Slovak Republic – Sixth constitution days), Košice 26-27 
September 2017;  lecture entitled Ústavodarná moc v Slovenskej republikę 
(Legislative Power in the Slovak Republic); 

2. Výzvy a perspektívy vývoja ústavného práva Slovenskej republiky v procese 
európskej integrácie a globalizácie (Challenges and perspectives of the de-
velopment of the constitutional law of the Slovak Republic in the process of 
European integration and globalisation), Bratislava 26 October 2017; lecture 
entitled Účelovosť ústavných zmien a kritériá ich hodnotenia (Effectiveness 
of constitutional changes and criteria of their evaluation). 

Prof. dr hab. Dariusz Rozmus was a co-organiser of:
1. Scientific conference „Muzea – teoria  i praktyka. Być, albo  nie być we 

współczesnym świecie” held by the Faculty of Administration and Law of  
Humanitas University in Sosnowiec together with the Department of Promo-
tion at Humanitas University, Sztygarka Museum in Dąbrowa Górnicza and 
the Museum of the City of Jaworzno and the Museum in Sosnowiec, Sosnow-
iec 15 May 2017. 

2. 3rd interdisciplinary scientific conference. Stone workshops at Jewish cemeter-
ies in Jaworzno and Chrzanów, Museum of the City of Jaworzno 7 December 
2017. 

3. 3rd interdisciplinary scientific conference. Lead Melting Furnace from 
Długoszyn Museum of the City of Jaworzno 7 December 2017.

In addition, the Professor attended the following scientific events: 
1. Reporting Conference of the Krakow Archaeological Centre – Polish Acad-

emy of Sciences – Igołomia, 7-8 June 2017. 
2. Argenti Fodina Slovakia, Banská Štiavnica 2017, 6-8 September 2017. To-

gether with A. Garbacz – Klempka, M. Szymaszkiewicz, lecture entitled 
Lead products in Lusatian culture 7th-6th  BC  in  the lead ore-rich areas in the 
Wyżyna Śląska and in the Wyżyna Krakowsko-Częstochowska and together 
with M. Karbowniczek, T. Karwan. I. Suliga,  lecture on New archeological 
and archeometallurgical research of the early medieval lead and silver smelt-
ing sites in the border areas of Upper Silesia and Małopolska. 

3. A scientific session „HISTORYCZNE DZIEDZICTWO ŚWIĘTKORZY-
SKIEGO HUTNICTWA MIEDZI I OŁOWIU”. Ethnographic Park in Tokar-
nia 16 September 2017, lecture entitled Ołowiarstwo wczesnośredniowieczne 
na podstawie badań archeologicznych z pogranicza Śląska i Małopolski. 
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4. A conference entitled„Profesor Jerzy Szydłowski – sylwetka mistrza” 21 Sep-
tember 2017 in  Katowice. 

5. An International 1-day Seminar in Stockholm, 10:30, 5 October 2017, lecture 
entitled The archaeological finds of medieval tools and remains of metallurgi-
cal furnaces from medieval district of silver and lead metallurgy in frontier 
of Upper Silesia and Little Poland, Mining Technology from Agricola to Pol-
hem.

6. „SILVER IN EARLY MEDIEVAL CENTRAL EUROPE” Warszawa 30th  of 
November to 1st of December 2017, a lecture entitled Early Medieval Silver 
and Lead Production Centre in Poland – New Archaeological Sites and new 
Research.

7. „ARCHEOLOGICKÁ KOLOKVIA” Czech Republic – Brno UAM (Masaryk 
University), a speech entitled Produkce stříbra a olova a jejich distribuce v pi-
astovském Slezsku a Malopolsku od 11/12. do 13. Století. 

Prof. dr hab. Bolesław Maciej Ćwiertniak attended the following scientific 
events:

1. A seminar on the occasion of the celebration of the 85th birthday of Prof. 
dr hab. Stanisław Malarski, 13 February 2017, Sosnowiec (he gave there  
a speech – Word about the Jubilarian).

2. A national scientific conference: Muzea. Teoria i praktyka. Być albo nie być 
we współczesnym świecie, held by the Faculty of Administration and Law of  
Humanitas University in Sosnowiec with the Department of Promotion of  Hu-
manitas University, Sztygarka City Museum in Dąbrowa Górnicza, Museum 
of the City ofJaworzno, Schoen Palace Museum in Sosnowiec and Scientific 
Association of Polish Archaeologists, Upper Silesian Branch, Sosnowiec, 15 
May 2017, the Professor was also a member of the Scientific Council at this 
conference. 

3. National Congress of Departments and Schools of Labour Law on Umowa  
o pracę a umowa o zatrudnienie, 17-19 May 2017 inToruń. 

4. 6th Congress of theAssociation for Research on Sources and Functions of Law, 
connected with an interdisciplinary scientific conference entitled „Normy 
prawne – normy społeczne i kulturowe. Studia przypadków”, Krakow 16-17 
September 2017. Professor was also a member of the Scientific Council at this 
conference. 

5. National scientific conference „Europa w świecie: czas przełomu”held byCol-
legium of World Economy SGH in Warsaw. Co-organizers of the conference 
were: Department of International Economic Relations, Krakow University of 
Economics, Department of International Economics, J. Kochanowski Univer-
sity in Kielce, Faculty of Administration and Law, Humanitas University in 
Sosnowiec, Department of Public International Law, University of Szczecin, 
Warsaw, 6 October 2017. The Professor was also a member of the Program 
Board of this conference. 
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6. International scientific conference entitled Sądowa ochrona praw jednostki 
w państwach Europy Środkowej – dotychczasowe doświadczenia i tendencje 
zmian (Judicial Protection of Individual Rights in Central European Coun-
tries − Current Experience and Trends), which was held as part of theII Cen-
tral European Legal and Administrative Forum at the Faculty of Law and Ad-
ministration of Opole University, Opole October 10-11, 2017. The Professor 
was also a member of the Program Board of this conference.

7. A consultation and advisory meeting to support older people in their living 
environment, 17 October 2017 in Sosnowiec organised by the Commissioner 
for Human Rights Protection and Humanitas University in Sosnowiec.

8. National scientific conference11th Scientific Seminar of KPST UJentitled-
Konstytucyjne umocowanie samorządu terytorialnego, 19-20 October 2017 
in Krakow.

Profesor Ćwiertniak participated in the 8th scientific meetings of the Legal 
and Economic Sciences Committee of the Polish Academy of Sciences Branch 
in Katowice and 110 sessions of the General Assembly of the PAS Branch in 
Katowice on 28 November 2017.

Dr Anna Rogacka-Łukasik took part in the following scientific meetings of 
the Legal Sciences Section of the Legal and Economic Sciences Committee of 
the Polish Academy of Sciences, Katowice Branch and the Department of Civil 
Law and Private International Law: 

– 23 January 2017, scientific meeting on: Nasciturus oraz curator ventris  
w prawie prywatnym. Czy potrzebne są zmiany? – introductory lecture:  
dr Grzegorz Matusik.

– 29 May 2017, scientific meeting on: Przyjęcie lub odrzucenie spadku w imie-
niu małoletniego – wybrane zagadnienia, –  introductory lecture: dr Bartosz 
Kucia. 

– 24 October 2017, scientific meeting on: Street art w świetle polskiego i ame-
rykańskiego prawa autorskiego, introductory lecture – dr hab. Prof. UŚ Kata-
rzyna Grzybczyk. 

– 11 December 2017, scientific meeting on: Okoliczności wpływające na wy-
sokość stosownego wynagrodzenia, o którym mowa w art. 79 ust. 1 ustawy  
o prawie autorskim i prawach pokrewnych, introductory lecture – mgr Łukasz 
Maryniak.

Dr Rogacka-Łukasik also took part in the following scientific conferences: 
– National scientific conference”Muzea – teoria i praktyka. Być, albo nie być 

we współczesnym świecie” held by the Faculty of Administration and Law of  
Humanitas University in Sosnowiec with the Department of Promotion of Hu-
manitas University, Sztygarka City Museum in Dąbrowa Górnicza, Museum 
of the City of Jaworzno, Schoen Palace Museum in Sosnowiec and the Scien-
tific Association of Polish Archaeologists, Upper Silesian Branch, Sosnowiec, 
15 May 2017.
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– National Scientific Conference "Efektywna ochrona prawna jednostek – uwa-
runkowania, wyzwania, perspektywy” organized by the Faculty of Law, Ad-
ministration and Management, Jan Długosz Academy in Częstochowa. The 
title of the paper: Efektywna ochrona praw osób niepełnosprawnych, Często-
chowa, 24 May 2017. 

– 2nd National Scientific Conference“Aktualne problemy prawa wyborczego” Jan 
Długosz Academy in Częstochowa, Department of Philology and History, Fa-
culty of Law, Administration and Management, Częstochowa, 31 May 2017.

– International Scientific Conference“Kierunki zmian administracji publicznej” 
organized by the Department of Public Law, Krakow University of Econo-
mics, Krakow, 18 June 2017. 

– 6th Congress of the Association for Research on Sources and Functions of 
Law, combined with an interdisciplinary scientific conference entitled“Normy 
prawne – normy społeczne i kulturowe. Studia przypadków”, Kraków 16-17 
September 2017. Title of the paper: Regulacje prawne a kontekst społeczny  
w zakresie dostępności publicznych stron internetowych i aplikacji mobilnych 
dla osób niepełnosprawnych.

– National Scientific Conference“Europa w świecie: czas przełomu” organi-
zed by Collegium of World Economy SGH in Warsaw. Co-organizers of the 
conference were: Department of International Economic Relations, Krakow 
University of Economics, Department of International Economics, J. Kocha-
nowski University in Kielce, Faculty of Administration and Law, Humanitas 
University in Sosnowiec, Department of Public International Law, University 
of Szczecin, Warsaw 6 October 2017. 

– International Conference entitled Sądowa ochrona praw jednostki w państwach 
Europy Środkowej – dotychczasowe doświadczenia i tendencje zmian (Judi-
cial Protection of Individual Rights in Central European Countries − Current 
Experience and Trends), which was held as part of the 2nd Central European 
Legal and Administrative Forum at the Faculty of Law and Administration at 
the University of Opole, 10-11 October 2017. Title of the paper: „Złożenie 
skargi przez konsumenta za pośrednictwem ODR (Online Dispute Resolution)  

– internetowego systemu pozasądowego rozwiązywania sporów”
In addition, Dr Rogacka-Łukasik moderated the discussion panel on 29 Sep-

tember 2017 during Kongres Praktyków Nauki i Biznesu. Nauka napędza” or-
ganized by Humanitas University in Sosnowiec, and on 17 October 2017 she 
led the seminar “Model wsparcia osób starszych w miejscu zamieszkania” with 
Commissioner for Civil Rights Protection, dr Adam Bodnar, which was at Hu-
manitas University in Sosnowiec.

Dr Dorota Fleszer attended:
1. 6th Congress of the Association for Research on Sources and Functions of Law, 

combined with an interdisciplinary scientific conference entitled “Normy 
prawne – normy społeczne i kulturowe. Studia przypadków”, Kraków 16-17 
September 2017. 
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2. National Scientific Conference “Europa w świecie: czas przełomu” orga-
nized by Collegium of World Economy SGH in Warsaw. Co-organisers of the 
conference were: Department of International Economic Relations, Krakow 
University of Economics, Department of International Economics, J. Kocha-
nowski University in Kielce, Faculty of Administration and Law, Humanitas 
University in Sosnowiec, Department of Public International Law, University 
of Szczecin in Warsaw, 6 October 2017. 

3. International Conference entitled Sądowa ochrona praw jednostki w państwach 
Europy Środkowej – dotychczasowe doświadczenia i tendencje zmian (Judi-
cial Protection of Individual Rights in Central European Countries − Current 
Experience and Trends), which was held as part ofthe 2nd Central European 
Legal and Administrative Forum at the Faculty of Law and Administration at 
the University of Opole, Opole, 10-11 October 2017.

Dr Andrzej Cichy actively participated in the 4th European Tourism Forum: 
“Przyszłość w turystyce – turystyka w przyszłości – Orientacje współczesnej 
turystyki: człowiek, środowisko, biznes, innowacje”, Wrocław, Polanica – Zdrój, 
which took place on 6-8.12.2017, and was organized by the Academy of Physi-
cal Education in Wrocław, the Lower Silesian Tourist Organization and WSB 
University in Wrocław. During the conference, Dr Cichy gave a lecture entitled 

“Istota enoturystyki”. 
At the 3rd Congressof Science and Business Practitioners. Science propels., 

organized by Humanitas University, which took place on 27-29 September 2017, 
Dr Andrzej Pokora presented a speech entitled: Zabezpieczenie interesów przed-
siębiorcy w postępowaniu zabezpieczającym i egzekucyjnym. 

Dr Magdalena Gurdek was a participant in the following scientific events:
1. National Conference ”Sędzia a Konstytucja. Kryzys sądownictwa konsty-

tucyjnego a rozproszona kontrola zgodności prawa z Konstytucją RP”,  Kato-
wice, 3 March 2017. 

2. National Scientific Seminar “Namowa lub pomoc w samobójstwie”, orga-
nized bythe Scientific Club of the Department of Law and Administration at 
the University of Silesia; Katowice, 8 May 2017.

3. National Scientific Conference “Muzea – teoria i praktyka. Być albo nie być 
we współczesnym świecie”, organized by Humanitas University in Sosnow-
iec and  FONTES Association; Sosnowiec, 15 May 2017.

4. Congress of Polish Lawyers, Katowice, 20 May 2017.
5. International Scientific Seminar ”Wartości Konstytucyjne w państwie współczes-

nym” organized by the University of Silesia, Katowice, 22 May 2017.
6. National Scientific Conference ”Efektywna ochrona prawna jednostek –  uwa-

runkowania, wyzwania, perspektywy”, organized by Jan Długosz Academy, 
Częstochowa, 24 May 2017.

7. National Scientific Conference “Aktualne problemy prawa wyborczego”,  
organized by Jan Długosz Academy, Częstochowa, 31 May 2017.
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8. International Scientific Conference “Kierunki zmian administracji public-
znej”, organized by the University of Economics in Krakow, Krakow, 19 June 
2017. Title of the speech: „Opłata za postój pojazdu w sobotę w strefie płatne-
go parkowania”.

9. National Scientific Conference ”Normy prawne – normy społeczne i kultu-
rowe. Studia przypadków”, organized by Association for Research on the 
Sources and Functions of Law and the Jagiellonian University, Krakow, 16-17 
September 2017. Title of the paper: “Informal rules of competition for power 
applied by self-government employees in local election”.

10. ”Congress of Science and Business Practitioners – Science Propels”, orga-
nized by Humanitas University in Sosnowiec, Sosnowiec, 27-29 September 
2017.

11. International Scientific Conference “Sądowa ochrona praw jednostki w pań-
stwach Europy Środkowej – dotychczasowe doświadczania i tendencje zmian/ 
Judicial Protection of Individual Rights in Central European Countries − Cur-
rent Experience and Trends”, organised as part of the 2nd Central European 
Legal and Administrative Forum, by employees: Department of Theory and 
Philosophy of the University of Opole and the Faculty of Law, Administra-
tion and Management of Jan Długosz Academy in Częstochowa, Opole, 10-11 
October 2017.

12. National Scientific Conference “Społeczna odpowiedzialność administra-
cji publicznej – perspektywa regionalna”, organized by the University of  
Information Technology and Management in Rzeszów, Rzeszów, 26 October 
2017.

13. National Conference ”Zrównoważony rozwój społeczno-gospodarczy jedno-
stek samorządu terytorialnego”, organized by the Department of Administra-
tion and Social Sciences of Warsaw University of Technology, Pope John Paul 
II State School of Higher Education in Biala Podlaska, Local Self-Govern-
ment and Regional Policy Committee of the Sejm of the Republic of Poland 
and the Foundation for the Polish Promotional Emblem “Teraz Polska”, War-
saw, 6-7 November 2017. 

Dr Joanna Podgórska-Rykała was a moderator during the following scientific 
events:

1. 4th National Self-Government and Education Conference EDUKACJA, which 
was held at Centrum Kulturalno-Kongresowe JORDANKI in Toruń, 15-16 
March 2017, she moderated the panels on Culture and Sport.

2. 15th Self-Government Capital and Finance Forum, which was held at the In-
ternational Congress Centre in Katowice 5-6 October 2017, she moderated:
panels on panels devoted to non-governmental organizations and discussion 
during the Forum of Council Presidents. 

Dr Iwona Gredka-Ligarska was a co-organizer of the scientific conference 
“Muzea – teoria  i praktyka. Być, albo  nie być we współczesnym świecie” or-
ganized by the Faculty of Administration and Law of Humanitas University in 
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Sosnowiec together with the Department of Promotion at Humanitas Univer-
sity, Sztygarka City Museum in Dąbrowa Górnicza, Museum of the City of Ja-
worznoand Museum in Sosnowiec, Sosnowiec 15 May 2017. 

Dr Maciej Borski was a member of the organisational committee of the Na-
tional Scientific Conference entitled “Muzea – teoria i praktyka. Być albo nie 
być we współczesnym świecie”, Organizers: Faculty of Administration and Law 
of Humanitas University in Sosnowiec, Association of Research on Sources and 
Functions of the Law “Fontes”, Sztygarka City Museum in Dąbrowa Górnicza, 
Museum of the City of Jaworzno, Museum in Sosnowiec, Polish Archaeological 
Association, Upper Silesian Branch, held in Sosnowiec 15 May 2017. In addition, 
Dr Borski actively participated in:

1. National scientific conference organized by the Constitutional Law Scientific 
Club and the Faculty of Administrative Law IPAiZof the  Philology and His-
tory Department of Jan Długosz Academy in Częstochowa entitled “Aktualne 
problemy prawa wyborczego”, on 31 May 2017, where he gave a lecture on:
Rozwój mechanizmów stwarzania osobom niepełnosprawnym możliwości 
pełnego udziału w akcie wyborczym.

2. National scientific conference ”Normy prawne – normy społeczne i kulturowe. 
Studia przypadków”, organizers: Association for Research on the Sources 
and Functions of the Fontes Law and the Faculty of Law and Administra-
tion of Jagiellonian University in Krakow on 16-17 September 2017, where 
he delivered a lecture on the topic: Czy program wsparcia dla rodzin “Za 
życiem” może zapewnić kompleksowe wspieranie osób niepełnosprawnych  
i ich rodzin? Rozważania na temat realizacji uchwały nr 160 Rady Ministrów 
z dnia 20 grudnia 2016 r. w sprawie programu kompleksowego wsparcia dla 
rodzin ”Za życiem” (M.P. item 1250). 

Dr Borski also attended the following scientific events:
1. Congress of Practice, Science and Business “Science propels”, Organiz-

ers: Humanitas University in Sosnowiec, Poviat Labor Office in Sosnowiec, 
MNiSW, Sosnowiec, 27-29 September 2017 (participation in the first day of 
the congress)

2. National Scientific Conference “Europa w świecie: czas przełomu”, Orga-
nizer: Collegium of World Economy at SGH Warsaw School of Economics, 
Warsaw, 6 October 2017.

Dr Jarosław Rokicki was a participant of the panel “Audyt wewnętrzny w JST 
(Etyka i zapobieganie nadużyciom samorządzie (RIO, NIK)” and the moderator 
of the panel “Audyt wewnętrzny w JST  (Zamówienia publiczne, w tym zasada 
konkurencyjności w funduszach europejskich)” at the 15th Local Government 
Capital and Finance Forum, which took place on 5-6 October 2017 in Katowice. 
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EXPERT ACTIVITY
Prof. dr hab. Wiktor Hołubko is a member of the board is a member of the 

board for the recognition of academic degrees dr. and dr. hab. of the histori-
cal department of the University of Lviv. The Professor was also a reviewer of 
Wiktor Kireja’s doctoral thesis entitled Aviation of the Ukrainian Halych Army 
(1918-1920). The thesis was defended on 6 July 2017 at the National Academy of 
Land Forces in Lviv.

Dr Maciej Borski was the manager of a research project “Osoby niepełnospraw-
ne w polskim systemie prawa” financed from the subsidy of the Ministry of Sci-
ence and Higher Education. In additions, dr Borskiwas a member of two research 
projects financed from the Ministry of Science and Higher Education subsidies:

1. ”Europejskie modele administracji samorządowej. Analiza relacji pozycji 
ustrojowej organów wykonawczych i organów stanowiących w jednostkach 
podstawowych”.

2. ”Zwrot dóbr kultury wyprowadzonych niezgodnie z prawem z terytori-
um państwa członkowskiego na podstawie Dyrektywy 2014/60/UE z dnia 
15.05.2014 r.”

Dr Anna Rogacka-Łukasik is a manager of a research project: ”Zwrot dóbr 
kultury wyprowadzonych niezgodnie z prawem z terytorium państwa członkow-
skiego na podstawie Dyrektywy 2014/60/UE z dnia 15.05.2014 r.” implemented 
at the Faculty of Administration and Law by the Department of Administration 
and Management at  Humanitas University. 

Dr Magdalena Gurdek was a manager of two research projects: Prawo 
do używania fotoradarów przez straże gminne – od przyznania do utraty” 
and”Zarządzanie jednostkami samorządu terytorialnego w dobie społecznej  
gospodarki rynkowej”, financed from the subsidies of the Ministry of Science 
and Higher Education. In addition, she participated in a project “Osoby niepeł-
nosprawne w polskim systemie prawa”,under the supervision of dr Maciej Bor-
ski, funded from the same source.  

DISTINcTIONS AND AWARDS
This year, dr Anna Rogacka-Łukasik,dr Magdalena Gurdek and dr Maciej 

Borski received Badge of the Member of the Meritorious Association of Re-
search on the Sources and Functions of the Law „Fontes”. It was granted by the 
President of the Association of Research on the Sources and Functions of the 
Law „Fontes” on 16 September 2017. Moreover, dr Anna Rogacka-Łukasik ob-
tained the „Laur Humanitas” award in gratitude for her participation in creating 
the high position of Humanitas University in the higher education sector from 
the Rector and the Chancellor of Humanitas University on 17.11.2017.

Prof. dr hab. Wiktor Hołubko received the „Golden Coat of Arms of the City 
of Lviv” and the Badge of the National Academy of Pedagogical Sciences of 
Ukraine.
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Prof. dr hab. Bolesław Maciej Ćwiertniak received the Laur Humanitas award, 
granted on the occasion of the jubilee of Humanitas University.

OTHER FORMS OF SCIENTIFIC AND OCCUPATIONAL 
AcTIVITY

Prof. dr hab. Adam Lityński is a member of editorial committees of the fol-
lowing magazines: 

1. Z dziejów prawa.  
2. Miscellanea Historico-Iuridica. 
3. Czasopismo Prawno-Historyczne.
4. Journal on European History of Law. 

Prof. dr hab. Ladislav Orosz served as a judge of the Slovak Constitutional 
Court. As a reporting judge, he has prepared a draft ruling, also noticed abroad, 
PL.ÚS 7/2017 of 29 June 2017 on the compliance of the resolution of the National 
Council of the Slovak Republic No. 570 of 5 April 2017 on the repeal of the so-
called Amnesty Mečiarových with the Constitution of the Slovak Republic.

Prof. dr hab. Wiktor Hołubko was the supervisor of one doctoral thesis and 
two postdoctoral theses (Historical Department of the Ivan Franko National Uni-
versity of Lviv). In addition, the Professor was a member of the Scientific Coun-
cil of Ivan Franko National University of Lviv and Hetman Piotr Sahajdaczny 
National Academy of the Land Forcesfor granting the doctoral and postdoctoral 
degrees.

This year prof. dr hab. Dariusz Rozmus conducted supervisions and archaeo-
logical research. Surveys of the city walls and the remains of the synagogue in 
Olkusz are the most important of them. In addition, the Professor participated in 
the following lectures and readings: 

1. ”Okruchy srebra i przeszłości. O odkryciach archeologicznych w Strzem-
ieszyckich Wielkich, Łośniu i Bukownie”. 10 February 2017 – Strzemieszyce 
Wielkie. 

2. ”Badania na kulturą żydowską w Zagłębiu i Ziemi Olkuskiej”, Bukowno 24 
January 2017. 

3. ”Legalne – nielegalne czyli o poszukiwaniach zabytków archeologicznych”, 
1st Sanisław Wyspiański General Secondary School in Będzin, 13 March 
2017. 

4. ”O badaniach nad dziedzictwem żydowskim” Muzeum Miasta Chrzanowa 5 
April  2017. 

5. ”Archeologia żydowska jako wyzwanie badawcze”, Centre for Jewish Culture 
5 December 2017. 

6. ”Synagoga w Olkuszu w świetle badań w 2017r. ”a speech given at the PTTK 
Museum in Olkusz on 15 December 2017. 

In addition, the Professor was a co-organizer of an event entitled “Cmentarze 
żydowskie ziemi olkuskiej”, Celebrations of the 75th anniversary of the liquida-
tion of the Ghetto in Olkusz 13 June 2017. 
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Prof. dr hab. Bolesław Maciej Ćwiertniak is a scientific secretary of the Polish 
Academy of Sciences. Branch in Katowice. In addition, until 16 September 2017, 
the Professor was the vice-chairman of the board of the Fontes Association for 
Research on Sources and Functions of Law, and from 16 September 2017, the 
chairman of the Committee for the Honorary Dignity of this association. Profe-
sor Ćwiertniak is also a member of the following associations: Polish Society of 
Social Policy, Association for Education of Public Administration, Polish As-
sociation of Labour Law and Social Security (Polish section of the International 
Association of Labour Law and Social Security), Association of Bytom Intel-
ligence „Eureka”.

Dr Magdalena Gurdek constantly cooperates with the industry magazine 
Wspólnota – in which she gives legal advice under the heading “Lawyer answers”; 
prepares numerous popularizing thematic texts in the field of widely understood 
public administration and also acts as an expert in matters related to local self-
government.In addition, she regularly cooperates with the industry magazine 

“Pracownik samorządowy” – preparing popularizing thematic texts on the subject 
of local government employees. Dr Gurdek also constantly cooperates with the 
Association for Support of Local Government in Mikołów – conducting trainings 
in the field of local self-government law for a wide group of local government 
officials (councillors, city presidents) and administrative proceedings for local 
government officials as well as the Gdańsk Metropolitan Institute.

Since 1 October 2015 Dr Mariusz Lekston  has been the Vice-rector for or-
ganisational and legal matters and human resources policy at Humanitas Univer-
sity in Sosnowiec based on the decision of the University’s Founder, positively 
evaluated by the Senate of Humanitas University.

Dr Maciej Borski is the Vice-Dean for student affairs at the Faculty of Ad-
ministration and Management at Humanitas University in Sosnowiec. Since 2017, 
he has also been the vice-president of the Association for Research on Sources 
and Functions of the Law “Fontes” Branch in Sosnowiec. 

In addition, dr Borski:
1. Co-organized (together with dr Anna Rogacka-Łukasik) the jubilee of Prof. 

Stanisław Malarski.
2. Organized meetings with, District Court Judge, Sabina Czajkowska, at the 

District Court in Sosnowiec for students from Alfred Nobel University in 
Dnieper in Ukraine. 

3. Gave a lecture entitled “Władza sądownicza w RP” for students from Alfred 
Nobel University in Dnieper in Ukraine. 

4. Prepared (together with dr Anna Rogacka-Łukasik) questions in the field of 
history and knowledge about society for the test during the 3rd National Com-
petition of Knowledge “Przyszłość w rozumie” at Humanitas Unviersity.

5. Co-edited (together with Prof. M. Zrałek i mgr E. Kraus) the Jubilee Book for 
the 20th anniversary of Humanitas University
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This year dr Anna Rogacka-Łukasik took the position of the Vice President 
of the Association for  Research on Sources and Functions of the Law “Fontes”, 
she is also a member of the Legal and Economic Sciences Committee for the 
term 2015-2018 Polish Academy of Sciences, Branch in Katowice. Since 2017  
dr Rogacka-Łukasik also acts as the Scientific Supervisor of the Scientific Club 
for Law and Administration Students of  Humanitas University “Law in prac-
tice”. In addition, she gave a lecture on 29 March 2017 entitled Consumers are all 
of us. Consumer rights after the amendment. for law students from Alfred Nobel 
University, who came to Humanitas University for international internships. Dr 
Rogacka-Łukasik was also a member of the National Competition of Knowledge 
for secondary school students “Przyszłość w rozumie” organized by Humanitas 
University in Sosnowiec on 19 April 2017. 

Dr Magdalena Gurdek has been the President of the Association for Research 
on Sources and Functions of the Law “Fontes” Branch in Sosnowiec since 2017. 

Dr Joanna Podgórska-Rykała has been the Vice-Dean for research at Humani-
tas University in Sosnowiec since 1 October 2017. In addition, she was a co-or-
ganizer: 

1. Third Congress of Science and Business. Science propels!, which took place 
on 27-29 September, 2017 in Sosnowiec,

2. Conference entitled “Dyrektor liderem marketingu. Budowanie wizerunku 
placówki oświatowej w sytuacji zmiany”, which was held in Sosnowiec on 13 
March 2017.

Dr Podgórska-Rykała is also associated with the nationwide magazine Ter-
ritorial Self-Government „Wspólnota”, where she publishes popular science texts 
and research reports. In addition, in the term 2014-2018 she serves as a councillor 
in the Będzin City Council. 

Dr Iwona Gredka-Ligarska has been the Chairman of the Program Board of 
the National Institute of Museology and Collection Protection in Warsaw since 
April 2016. Dr Gredka-Ligarska will perform this function based on the appoint-
ment by the Minister of Culture and National Heritage in 2016-2019. 

Until 25 April 2017, dr Tomasz Miłkowski held the office of the Małopolska 
province commander of the Police. In addition, 26 April this year, he took over 
the function of the Head of the Government Protection Bureau.

On 11 December 2017, dr Jarosław Rokicki led a consultative meeting with 
representatives of the Marshal’s Office of the Śląskie Province in Katowice, 
which took place at the Department of Theology of the University of Silesia in 
Katowice (the meeting was attended by members of municipalities and poviats of 
the Silesian Union of Municipalities and Poviats responsible for public procure-
ments in individual municipalities). 

Compiled and edited by
Maciej Borski


